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TESTIMONY

MARCH 1, 1916— 11:46 A. M.

]^Ew YoEK County Lawyers' Association Boaed Room,

165 Broadway, New York City.

The Committee was called to order, pursuant to adjournment,

Chairman Thompson presiding.

Quorum present.

Chairman Thompson.— The Committee will come to order.

Mr. Moss.— Mr. Hershfield.

Abeaham Hebschfiexd, heing recalled, testified as follows:

By Mr. Moss:

Q. We have requested you to produce papers in connection with

the Fleischmann case, so-called. Have you done so ? A. I produce

the record, yes, sir.

Q. May I see it? A. (Witness hands book to counsel.)

Q. The printed papers on appeal show three actions. The first

is Jeiferson M. Levy against George B. ilcClellan, Herman A.

Metz, and others, as members of the Board of Estimate and Ap-

portionment. The second action is David Meyer against the same

parties. The third action is Fleischmann Realty and Construction

Company against George B. ]\rcClellan, Herman A. Metz, and

others, comprising the Board of Estimate and Apportionment, and

William E.. Willcox and others, as members of the Public Seiwice

Commission. Robert F. Wagner for Jefferson M. Levy; Alonzo

G. McLaughlin and Matthew W. Wood for David Ifeyer; Hays

& Hershfield for the Fleischmann Company ; Frgncis K. Pendle-

ton, Corporation Counsel ; George S. Coleman for the Public Ser-

vice Commission. I don't find that the Interborough Railroad was
A 1



2 Investigation of Public Sebvice Comjiissions

a party to either of those actions. Is that your recollection ? A.

Dfecidedly not.

Q. Are these taxpayers' actions ? A. Ours was. I presume the

others were.

Q. The complaint in the Levy case is dated June 11, 1908, and

asks for judgment in enjoining and restraining the Board of Esti-

mate and Apportionment from approving and certifying any of

the contracts specified in paragraph 3 of the Complaint, which was

for the Fourth Avenue Swhway in Brooklyn, and restraining them

from authorizing the issue of any corporate stock to pay therefor,

etc. Now, I understand the point raised here was the debt limit ?

A. Yes, sir; the ascertainment of the debt limit was the purpose

of all these actions.

Q. Yes ; now, do you recall by whom your firm was employed ?

A. You mean who the plaintiff was ?

Q. N"o— A. No. Mr. Nicoll, as I testified last time.

Q. And Mr. Nicoll acted for whom ? A. Mr. NicoU was our

client. I never asked him whom he acted for, nor did I know at

any time.

Q. Did anyone in your firm ask him so far as yon know ? A. I

was the only one who had the interviews with him.

Q. Did you render your bill to Mr. ISTicoll personally ? A.

Never rendered a bill.

Q. Whose check did you receive ? A. I don't know that we re-

ceived a check.

Q. Did you receive $10,000? A. About that. I don't know
the exact amount. I have been unable to find a record, after hav-

ing made a search.

O. You had no record in your ofiice? A. This is seven or eight

years ago.

Q. You have no record in your oflice that you can find, which

will show you exactly what you received, and from whom ? A. T

have not. I spent the best part of yesterday looking for it, with

the assistance of my bookkeeper. Some of our old books are mis-

laid and gone. We don't save them.

0- Is there any record on your books showing to whom vou

cbara-ed the work? A. Never charged it to anvbodv- It is not

work which we would chars^e to anybody. We don't have charge
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books, like sales books in a mercantile office. There was no one

to charge it to. Nominally the Fleischmann Realty Company was

the plaintiff.

Q. Did you have any conferences with the officers of the rieisch-

mann Kealty Company about the bringing of this action ? A. We
certainly did.

Q. What were they ? With whom and what were those confer-

ences ? A. We got permission from them to present them in a

suit. That is all I know. The details I don't recall, after a lapse

of seven or eight years.

Q. Did you ever render them a bill ? A. ISTot that I know of.

Q. Receive any money from them for disbursements? A. I

don't think so.

Q. Were the disbursements carried in your office, but adjusted

at the end by Mr. Nicoll ? A. I think they were.

Q. Do you remember what was approximately the amount of

those disbursements? A. I have no notion. There were none, I

should think, other than printing.

Q. During the progress of the action, did you have conferences

with the attorneys for the other plaintiffs ? A. Personally, no.

Q. Did your office, so far as you are informed ? A. We had

conferences with Mr. Metz, and conferences with others, but I have

no recollection of them.

Q. Were these three actions proceeding with one common pur-

pose, or did they proceed separately ? A. There was a variance of

opinion, which I think I can make clear to you.

Q. Yes, please. If you have any statement that you would like

to make in your own way, we would be glad to have it. A. This

is a statement prepared by Mr. Hays, who had intimate charge of

the action. I had no charge of the action whatever.

Q. We don't want to put any responsibility on you, Mr. Hersch-

field. We just want the facts. A. The s\iit of Fleischmann

Realty Company vs. McClellan, was brought for the purpose of de-

termining what obligations of the city should be included in ascer-

taining the ten per cent, limit of indebtedness provided for in the

Constitution. This involved also the question of what deduction

should be made from the total existinc indebtedness when it was

ascertained under the Constitution provided by reason of holdings
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of the various sinking funds, or by reason of unallotted proceeds

of bonds in the city treasury. It also involved the question as to

whether special franchises were real estate within the meaning of

the Constitution and were to be included in the valuation which

is to determine the debt limit. The suit involved the consideration

of many questions affecting the debt limit which were certified by

the Appellate Division to the Court of Appeals and are found on

pages l&O, 181, 182, 183, 184, 185 and 186 in the reported case

of Levy vs. McClellan, 196 IST. Y.

All of them were consolidated and tried together before General

Tracy, as referee.

The question as to whether special franchises should be included

as real estate within the meaning of the Constitutional provision

was argued at great length on both sides. Judge Ingraham in the

Appellate Division having written an opinion to the effect that they

could not be included and the Court of Appeals finally deciding

that they could.

Another important question was as to whether, where the city

had entered into contracts for municipal improvements and the

contracts had been certified by the Comptroller in accordance with

section 149 of the Greater ISTew York Charter, the total amount

which the city obligated itself to pay was an indebtedness within

the meaning of the Constitutional provision. The referee had held

that only the amount earned on existing contracts was a liability,

but the Court of Appeals held that " existing indebtedness " must,

in ascertaining the margin of the city's constitutional debt limit,

be regarded as including the city's liability upon contracts for pub-

lic improvements under section 149 of the Charter, which is in-

tended to be met from an issue of bonds. The referee had fixed

as an existing indebtedness of the city upon such contracts the

sum of <$i2,553,000 and the Court of Appeals held that the existing

indebtedness of the city under these contracts was the sum of

$54,000,000.

Another question argued and decided was as to whether revenue

bonds, issued under section 187 of the City Charter to meet ex-

penditures under the appropriations for each current year and to

be redeemed out of the proceeds of the tax levy, were to be incliided

in the debt limit, and it was held that they were not, when such
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bonds have not been outstanding for more than five years since

their issue, and, in ascertaining such debt limit, there should not

be computed revenue 'bonds issued under said section for purposes

other than to meet expenditures under the appropriations for each

current year and which are redeemable out of the tax levy for the

year next succeeding the year of their issue.

The question as to what deductions should be made from the

city's total indebtedness by reason of bonds held in sinking funds

was argued, also as to what other deductions could be made from

the gross indebtedness when once ascertained was argued and de-

termined in this action.

The questions involved were all extremely complicated and re-

quired very careful study in order to familiarize oneself with the

situation. The Bureau of Municipal Research had made a most

careful investigation of the whole matter bearing on the debt of

the city under the constitution and had also submitted a brief to

the referee upon the subject, giving their views. And the pamph-

let of the ibureau is vdthin the book I showed you.

There was a difference of opinion among many persons in re-

gard to what obligations should properly be included in the debt

limit and as to what deductions should be made. The Corpora-

tion Counsel, Mr. Pendleton, had written certain opinions, the

Bureau of Municipal Research, had been making investigations

and come to certain conclusions, and Mr. Bird S. Coler, who was

then President of the Borough of Brookl.yn, had different opinions

with regard to the question. It was claimed by an affidavit made

by Mr. Coler that the 'Levy suit was brought at the suggestion of

Comptroller Metz, and the question in which he seemed to be

directly interested was the building of the su'bway in Brooklyn in

particular and he charged in an affidavit made on the 23rd of June

that the question involved in the Levy suit was not within the

jurisdiction of the Court.

In July, 1908, another action was brought by David Meyer,

and in October, 1908, the Pleischmann suit was brought.

All three suits were consolidated and the matter was heard be-

fore Benjamin F. Tracy, as Referee, and then taken up on appeal,

the City paying the expense of printing the appeal papers by

stipulation. That answers part of your other question.
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The counsel differed in their contentions. Counsel in the

Meyer suit claiming that special franchises were properly assessed

and valued as real estate, whicih contention was opposed by counsel

for Levy and for the Fleischmann Realty Company and also that

the contract liability of the City in the sum of $54:,000,000 could

not be considered in determining the City's indebtedness, which

was also opposed by counsel for Jefferson M. Levy and for the

Fleischmann Company.

Counsel for Meyer also contended that the amount for which

the city was liable for lands taken under condemnation proceed-

ings, where the title had vested in the City but the amount had

not been fixed, was not a debt. Counsel on the other side in the

other two cases contended differently.

In a number of other questions counsel disagreed and the whole

matter was thereafter presented to the Court by a series of ques-

tions which were agreed upon and which settled absolutely the

basis upon which the Comptroller should make up his statement as

to existing liability of the City under the Constitutional provision.

Q. Was there any suggestion in the case as to who was behind

the Fleischmann case, or in whose interest the Fleischmann case

was brought? A. No suggestion that I know of. The Fleisch-

manns were interested, being large real estate owners—were in-

terested in having rapid transit— being large real estate owners

in the Bronx and ISTew York, were interested in having rapid

transit in ISTew York and in Brooklyn.

Q. They didn't come to you to bring tbe suit; you went to

them ? A. In a way, we are stockholders of the company, large

stockholders.

Q. Of the Fleischmann Company ? A. Yes.

Q. Well, you have told how it came about. Mr. Nicoll spoke

to you, and you got the permission of the Fleischmann Company
to represent them. When tbe City agreed to pay the expenses of

printing, wasn't it the successful party? A. I don't know.

Q. Apparently it was, from the record you have showed us?

A. Wasn't what ?

Q. The successful party ? A. Who, the City ?

Q. Yes. A. There could be no successful party, since the ac-

tion was brought to ascertain how tbe debt limit could be made
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up. So I don't see how there could be a successful party. The

City was as much interested as everybody else.

Q. The action, as I have read it to you from its prayer, was

an action for injunction against the City authorities, and that

injunction was denied, wasn't it ? A. I think it was, but that was

only illustrative—
Q. I know, but your action in fact was an action by somebody

against somebody, and its purpose was to get an injunction against

the City of ISTew York? A. Until the debt limit could be ascer-

tained.

Q. Its purpose was to get an injunction against the City au-

thorities ? A. ISTo, sir, that was an incident to it.

Q. It was the whole thing. I read you the prayer for injunc-

tion. A. In our suit?

Q. In the Levy suit? A. I suppose incidentally that was the

purpose of all these suits, to enjoin the City from doing anything

until this was ascertained.

Q. Why do you say incidentally ? A. The injunction part of it.

Q. Was not the injunction part of it the whole of it legally?

A. If you mean the trial of the action was to be for permanent

injunction, yes. I thougbt you were referring to the application

of the injunction petidente lite.

Q. The application for the injunction pendente lite was made

because the nature of the action was that of an action for injunc-

tion? A. Eight.

Q. Yes. ISTow, the City defeated the application for injunc-

tion, didn't it ? A. It did.

Q, Then why did the City pay for printing papers? A. I

cannot answer that question. I suppose it did because it realized

it was as much for the City's benefit to have the method of deter-

mining and ascertaining what the debt limit, as it was to anyone

else, and that is clear that it was, because everybody varied on it.

Q. I don't understand why, if you were actually got into the

case by Mr. ISTicoll, whose interests were really in the Interborough,

why the City ? A. I don't know that.

Q. Well, you ought to know it if anybody does. A. Mr. Nicoll

has otlier clients besides the Interborough, I imagine.

Q. Did you take the trouble to ask him ? A. I did not.
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Q. Well, supposing Mr. Nicoll asked you to do tliat for his own

personal interests ? Why shouldn't he have paid for the printing

of the case when he failed to get the injunction? A. I don't

know. I think that is a good question to ask the City. I am not

responsible for the City. There can only be one inference in the

City agreeing, and that was it was fair.

Q. I want only to get the facts. I am trying to see here if I

can get from you anything that would help us to find out. A.

You could only get a conjecture.

Q. That is all I want. A. I could only guess that it was a fair

thing to do. The City was as much in trouble to figure up what

the debt limit was as anybody else.

Q. Wasn't this an arrangement between the City and the rail-

road and all of them together ? A. ISTot that I know of. I want

to say, Mr. Moss, that I had no personal connection with that end

of it. I never saw any human being on the subject.

Q. Doesn't it look so, if the City was paying the disbursements ?

A. That it was what ?

Q. That it was gotten up together between these parties, if the

City was paying the disbursements of the unsuccessful parties ?

A. Well, it may look so, and I don't see how there could be any

imsuccessful party.

Q. The fellow that didn't get the injunction is an unsuccessful

party. A. I don't know but what there was a verbal understand-

ing that the City would not do anything until this thing was
threshed out. I don't know anything about it.

Chairman Thompson.— Can't you comprehend that when they

all get together, before they get into court, there can't be anybody
unsuccessful ?

Mr. Moss.— I had not comprehended it. It is beginning to

dawn on me.

By Mr. Moss

:

Q. You tell us the printing was all the disbursements there

were, and according to your testimony, it would appear the City

paid about all the disbursements there were, when it was the
winning party. A. No. You misunderstood this. I did not
say the City, paid all the disbursements. I said " the City paying
the expense of printing the appeal papers." That is what I said—

•
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" by stipulation." It was only when it got to a point where it

was going to the Court of Appeals, I think, the City paid the

expenses.

Mr. Moss.—^Now, out of this volume which you have brought

here, which is entitled, " Cases and Points, Volume 12, Hays &
Hershfield," I read from the papers in Levy against McClellan,

affidavit of William G. Perfect—evidently a perfect affidavit

—

read on behalf of defendant Coler. Perhaps this is what you re-

ferred to. Title of the Action. William G. Perfect, being duly

sworn, deposes and says that he is a resident of the Borough of

Brooklyn, County of Kings, etc.

" That on the 12th day of June, 1908, between 2 and 3

o'clock in the afternoon, he was present at the office of the

Comptroller of The 'City of New York, and then and there

had a conversation with Herman A. Metz, the Comptroller

of The City of New York, and that at that conversation and

participating in the same and present were, besides the Comp-

troller, Herman A. Metz, and this affiant. Prank A. Hutson

and John A. Hefferman;
" That the conversation pertained to an injunction ob-

tained by one Jefferson M. Levy, as a taxpayer, in the Supreme

Court of New York County to restrain the Board of Estimate

and Apportionment and the members thereof from voting

upon the so-called Fourth Avenue Subway.
" That said Comptroller Herman A. Metz, then and there

acknowledged that said injunction proceedings were begun

and brought and had at his instigation to hold up the so-

called Fourth Avenue Subway because he did not believe it

would pay and that there was too much politics in it.

" That he then and there stated to this affiant and in the

presence of said Heffernan and Hutson that he had heard

that Charley Murphy (meaning the leader of Tammany
Hall) had issued orders to certain members of the Board of

Estimate and Apportionment to vote upon the said Fourth

Avenue Subway and that he did not propose that said Charley

Murphy was to run his office while he was Comptroller, and

he said in effect that he had thereupon obtained said injunc-
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tion and caused said suit to be started." Signed, William G.

Perfect. Sworn to before Frank A. Hutson the 18th day of

June, 1908.

Then follows the affidavit of John A. Heffernan, containing

preliminary statements similar to those in the Perfect affidavit,

and following in the line with the Perfect affidavit, but adding

this clause:

" That said Herman A. Metz then and there stated to this

affiant substantially :
' You know you didn't have the votes

this morning even if I had not got the injunction. You

were licked yesterday entirely until Murphy issued his orders.

That is the reason I would take no chances. I acted for the

protection of The City of New York and I am going to protect

the City of 'New "York, and Tammany Hall isn't going to run

my office or the Board of Estimate. I am protecting the

City.'
"

Then follows the affidavit of Frank A. Hutson, containing sub-

stantially the same allegations as those made by Heffernan, and

containing the allegation that Metz told him that he had obtained

the said injunction, and caused the said suit to be started; that

Charley Murphy was not to run his office. That is the Levy suit.

Chairman Thompson.— Well, was that settled by the Court.

By Mr. Moss

:

Q. There followed an affidavit of Mr. Metz, which does not

touch that particular subject. Was there any inquiry upon that

line, was there any testimony taken, Mr. Hershiield ? A. I think

not. That was only a matter of affidavits on the motions for in-

junction. All the affidavits pro and con are there. There was no

hearing on that that I know of.

Q. What was the result of the motion for the preliminary in-

junction ; was it granted or denied ? A. I don't know that, unless

I look at that record. I presume denied on the ground you can-

not enjoin a municipality from doing an executive act in advance

of advance of doing it. The presumption is that they are going

to do what is right. But the opinion must be there. <

Q. Do you know what was the purpose of having those affi-
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davits put there in that case, in the Levy case? A. I have not

the faintest idea. The purpose ? I cannot imagine.

Q. Wasn't it put there for the purpose of showing that the

Levy action was brought on behalf of an officer of the City and

for that reason no injunction should lie? A. No, no. I don't

think that was seriously contested. I don't think Mr. Metz made

any secret of the fact he had inspired that action. I don't think

he did. I may be wrong about that, but that is my impression.

Q. Did you make any secret in your case of whom you repre-

sented ? A. None whatever.

Q. Did anyone ask or inquire? A. No one asked or inquired,

that I know of.

Q. Did the City authorities know, so far as you are aware, that

Fleischmann was merely a nominal retainer—nominal plaintiff?

A. I don't know that they knew it, and I object to its being charac-

terized as a nominal plaintiff. They had their ovrai interest to

guard.

Chairman Thompson.— Do you want that objection passed on ?

By Mr. Moss

:

Q. Will you explain your position ? Why wasn't Fleischmann

a nominal plaintiff. A. Because it was the interest of—^the Fleisch-

mann Company had interests in that suit, it owned interests to be

safeguarded. Now, the fact that the suit was to be paid for by

someone else doesn't alter the fact that their interest was that this

Fourth Avenue Subway should not receive moneys in preference

to subways in New York.

Q. It never brought the action of its own volition, did it ? A.

It might.

Q. I ask you did it ? A. I thought you said never would have.

Probably not.

Q. Did you notify the City authorities that your real client

was Mr. NicoU ? A. No, sir.

Q. Did they know it ? A. Not that I know of.

Q. Now, you know the conduct of the action. The City au-

thorities, so far as you were aware, did they have any knowledge

or information that Mr. NicoU was behind your case? A. Not

that I know of; nor did we owe them any duty to notify them.
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Q. Did you conceal that fact ? A. We made no concealnent

of it.

Q. Had Mr. NicoU any interest in the Fleischmann Company ?

A. None whatever.

Q. Had Mr. Freedman any interest in the Fleischmann Com-

pany ? A. Andrew Freedman ?

Q. Yes ? A. None that I know of.

Q. Wasn't it Andrew Freedman's check that paid your office?

A. I have no recollection that it was.

Q. Well, Mr. NicoU, the other day when this matter just hap-

pened to come out— I had not thought about the Fleischmann

ease, but Mr. ISTicoU brought it out by incorrectly referring to it

as an Admiral case, and he made the statement that he took to you

the check of Andrew Freedman ? A. If he said that, I think he

is mistaken.

Chairman Thompson.— He said he paid you.

Mr. Herschfield.— I don't think he—
Chairman Thompson.— He said he paid you, and he didn't re-

member whether it was $10,000 or $15,000, and he talked about

it as though the extra five thousand dollars didn't make much
difference.

ifr. Hershfield.— I have testified to the fact that I don't think

it was over ten, and I don't think it was quite ten.

Chairman Thompson.— And the money was given him by An-
drew Freedman.

Mr. Hershfield.— Where he got the money I don't know.

By ]\[r. Moss

:

Q. Don't you keep office records which show from whom you
receive your moneys ? A. N"ot necessarily. ISTow, for instance—

Q. Can't you leave the word " necessarily " out ? Do you or

don't Tou ? A. No, not accurately, no. If we got money in this

matter it would go under the head of Fleischmann Realty Com-
pany, under so and so ; the source of that would not be a necessity,

in our system of bookkeeping.
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Q. Have you anything which shows the amount you received ?

A. I have not.

Q. In the Fleischmann Eealty suit ? A. I have not. I spent

the better part of yesterday, as I said before, trying to ascertain.

Chairman Thompson.— What kind of a book do you keep,

just an office record?

Mr. Hershfield.— "We keep a register, for instance, as every

lawyer does, and then we keep other books of account.

Chairman Thompson.—^When you receive money, don't you put

it down somewhere, received ?

Mr. Hershfield.— As a rule, yes.

Chairman Thompson.— Or just divide it up then and there ?

Mr. Hershfield.— ISTo, we don't divide it up then and there, at

the time.

By Mr. Moss

:

Q. Well, of this was not entered in the book, it would not be

according to your iisual custom, would it, the sum of $10,000 ?

A. It would not.

Q. Ordinarily it would be entered ? A. I don't say I won't find

the books yet.

Q. I think very likely you will, Mr. Hershfield. A. But these

books— this must be about 1909, that is seven years ago.

Q. Yes. A. And we have moved since then. There are a lot of

books thrown out, and papers thrown out— a lot of those books and

papers accumulate. I have still hope of finding it.

Q. Well, Mr. Hershfield, I won't keep you longer this morning.

If you run across that, will you let me know.

Chairman Thompson.— October, 1909. Only about six years

ago.

Mr. Hershfield.— I make it more than that.

Chairman Thompson.— The Court of Appeals decided in Octo-

ber, 1909.
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Mr. Hershfield.— It does not follow that we only got paid

after it was all over. It started in 1908.

Chairman Thompson.— Did they pay you more than one time ?

Mr. Hershfield.— Only one time.

Chairman Thompson.— Did they pay you before you began,

or after you got through?

Mr. Hershfield.— I don't know. Certainly not before we be-

gim, but when it was I don't know. I telephoned Mr. NicoU to

ask them if he could not give me a date, and he couldn't.

Chairman Thompson.— Haven't any recollection on the sub-

ject ?

Mr. Hershfield.— Not the slightest.

By Mr. Moss

:

Q. We may assume he doesn't know when he paid it to you, be-

cause you have asked ? A. As to date.

Q. If it were his check he could find out. If it were Mr. Freed-

man's check he would not find out, because it is not in his records ?

A. That is right.

Q. Makes it look as though it was Mr. Freedman's check, doesn't

it? A. Makes it look so, provided Mr. Freedman gave a check

for exactly what was due to us ; but if Mr. ISTicoU was acting for

his client, the chances are he would get a check for himself for

his entire fee, and pay us out of that.

Q. Out of his fee ? A. I should imagine so, on that theory. I

don't suppose—
By Chairman Thompson

:

Q. Who is this Fleischmann Eealty Company? A. A cor-

poration.

Q. Who is the president and the stockholders ? A. Mr. Fleisch-

mann.

Q. Is he the whole thing, own all the stock ? A. It is practic-

ally a partnership in the buying and selling of real estate.

Q. I understand ; but who are the stockholders in it ? A. There
were a dozen, two dozen.
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Q. Who are they ? A. I will file a list, if you want.

Q. You remember who the officers were ? A. Mr. Fleiachmann

was president; there was a Mr. James Stern in it; there was

another ofiicer; there was Mr. Cyrus Sulzberger.

Q. Anybody there related to your firm, or in your firm, inter-

ested in this company ? A. I don't think so ; that that I recall at

present.

Q. Well, just give me a list of the stockholders and directors

later.

John R. Eyon, recalled, testified as follows:

By Mr. Moss

:

Mr. Moss.— Mr. Chairman, you were present when Mr. Ryon

testified— you were in the room when he testified before that he

was connected with the Chauncey Keal Estate Company, and was

plaintiff in one of those suits ?

Chairman Thompson.— ISTo, I don't remember about that.

Mr. Moss.— He testified he was plaintiff in one of the suits at

the time that the Admiral suit was conducted.

Q. Mr. Eyon, you testified that you were secretary of the

Chauncey Eeal Estate Company of Brooklyn ? A. I did.

Q. Limited. Is that the company of which George W. Chaun-

cey is President? A. It is.

Q. You are one of the directors ? A. I am.

Q. Are you a director of the New York Consolidated Railway

Company ? A. I am not.

Q. Were you ever? A. No.

Q. The Sea Beach Railway Company? A. I have never had

any official position with any of the Brooklyn railroad companies,

and with the exception of a few bonds which I think I owned for

a very short time, I have never had any securities of any of those

companies.

Q. You are not connected with, or had any connection with

the Canarsie? A. I have not.

Q. Is Mr. Chauncey ? Is he a director of the Consolidated Rail-

way Company ? A. May I make a statement ?
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Q. Will you answer that question first? A. I have the im-

pression he is a director in one of the B. E. T. companies ; vyhich

one I don't know.

Q. You have an impression. Don't you know that is a fact,

that he is a director of one of the B. K. T. companies ? A. I am

quite sure of the fact, and I have not the remotest idea which one

it is. May I make just a little statement here.

Q. Yes, sir, certainly. A. My connection with the Chauncey

Real Estate Company dates from the 1st of July, 1913, and prior

to that time I had no relations whatever with them except in the

ordinary business ways, as you do with any ordinary concern.

These matters took place prior to that. My acquaintance with

Mr. Chauncey was of the very slightest. He was president of

the bank I kept my account in, and my acquaintance with the

Chauncey Real Estate Company was imminent, because I had done

more or less real estate business with them.

Q. How closely were you associated with Mr. Chauncey be-

fore you became a member of the Chauncey Real Estate Com-

pany? A. ISTo more closely associated than I would be with any

man who was president of the bank I kept my account in.

Q. Was he president of the bank in which you kept your ac-

count ? A. Yes, Mechanics Bank.

Q. He was chairman of the board of directors ? A. President

at that time, and now chairman of the board of directors.

Q. Do you know whether any of the B. R. T. moneys are de-

posited in that bank? A. I have no idea. I should think quite

likely.

Q. You say " quite likely." I have been informed they are.

A. I have no knowledge absolutely.

Q. How much business did you do with Mr. Chauncey in the

year before you became secretary of his company? A. I don't

think I did any business at all.

Q. How many times did you see him in the year before that ?

A. Possibly two or three.

Q. You said you had a good deal to do with him? A. No, I

did not. Excuse me. Mr. Chauncey is not an active head of

the Chauncey Real Estate Company, although he is its president.

His interest was with the Mechanics' Bank and his attention with
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the affairs of the real estate company was very slight for a num-
ber of yeares, so that any business I did with the Chauncey Eeal
Estate Company was not with Mr. Chauncey.

Q. Where was your office before you became secretary of his

company ? A. 186 Montague street.

Q. Where was his office ? A. The Mechanics' Bank.

Q. 187 Montague street ? A. In the corner of— 215 Montague
street.

Q. 215, yes. And it is now at 187? A. l^ow? The Mechanics'

Bank is still in—
Q. The office of the Chauncey Eeal Estate Company is 187

Montague street, isn't it ? A. It has been since 1907.

Q. Did Mr. Chauncey know you were bringing this action ?

A. N^ot except what knowledge he got from the newspapers. I

never talked with him, before or since, about it.

Q'. Didn't he know that you were plaintiff in that action, when
you brought it? A. He could read it in the newspapers. He
didn't get it from me.

Q. Didn't you talk to him about it ? A. Never, and at no time

since.

Q. The Chauncey Company has been pretty active in Brooklyn

matters, hasn't it ? A. Somewhat.

Q;. Subway matters and elevated matters ? A. No, I don't

think the Chauncey Real Estate Company has any — I know it

has no interest at all now that is affected by the subway situation.

I don't think so at that time, before my connection with it, but

the interests they have, consist of a few pieces of improved prop-

erty in the old parts of the town, and the interests of the clients

they represent, but included practically no such property as would

be affected by the subway proposition in any great degree.

Q. You brought your action in the interest of the B. K. T. ?

A. T cannot say that. I brought the action because I was per-

sonally interested in the whole proposition. In other words, if

I had not been, I should never have had any interest in the action.

Q. Tou brought the action because Mr. Baylis spoke to you

about it ? A. Partially. Mr. Baylis, as I stated before, has been

my attorney for a great number of years and I had confidence in

him.

2
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Q. You would not have brought it if he had not asked you?

A. Certainly not.

Q. Did you know he was acquainted with Mr. Williams? A.

I had heard him speak of Mr. Williams, as having business rela-

tions with him. I think Mr. Williams has a summer place at

Huntington, and Mr. Baylis also has.

Q. Did Mr. Baylis tell you of a conversation with Mr. Wil-

liams before he brought the action for you? A. I have a hazy

recollection —
Q. "Wihat did he say to you ? A. My recollection was refreshed

by Mr. Baylis's testimony, that he had some talk with Mr. Wil-

liams in connection with the transit proposition, and the question

had been brought up as to the possible unconstitutionality of the

law which permitted the City to enter into this contract, and my
recollection is, from the remark Mr. Baylis made the other day,

Mr. Williams said the suit would be of an interesting character,

and that, so far as I know, is the only time Mr. Williams's name

was mentioned. And I remember if from the character of the

remark, that it would make an interesting lawsuit. In other

words, at the time that action was started I asked no questions. I

had what I considered considerable interest of my own, and I had

in mind that the railroad companies were not the only people

interested in the situation, but were the biggest interests of people,

like myself, owning property, and suffering from transit —

•

Mr. Baylis wanted to make an advantageous connection, un-

der the case? A. I presume Mr. Baylis would hardly—^a man
like Mr. Baylis would hardly touch a ease like that without com-

pensation in some form.

Q. Not from you ? A. I didn't think so.

Q. Were you his client ? A. I was his client.

Q. You were not paying him anything, and would not expect

to ? A. I would not say that. The whole proposition was left

indefinite.

Q. You did not expect to ? A. If I had been charged a small

fee, I would have cheerfully paid it.

Q. Suppose you were charged as the unsuccessful litigant, would

you pay that? A. ISTo.

Q. I think that is enough. A. I want to make it plain that I
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would not have taken any action if I had not had a personal in-

terest in the matter. Will that be all ? You don't care to have
me —

Q. ISTo, you need not wait.

Chairman Thompson.—You may be excused.

David W. Ross, recalled, testified as follows

:

By Mr. Moss

:

Q. ISTow, Mr. Eoss— David Eoss, isn't it ? A. Yes.

Q. You said you were one of the Vice-Presidents of the Inter-

borough? A. Yes, sir.

Q. Having charge of coal contracts, among other things.

Haven't you charge of some other things besides coal ? A. I have

charge of real estate, purchases of all materials.

Q. What do you do in connection with real estate? Purchases

of all materials, and coal. What do you do with real estate ? A.

Well, have to buy some, but principally renting, principally we
rent and try to get a revenue.

Q. Buy oil and rails ? A. Yes, sir.

Q. All kinds of things? A. Yes, sir.

Q. Have you the contract under which coal is supplied by the

Berwind-White Company ? A. Yes.

Q. Let's have it, please. A. (Witness hands papers to counsel.

)

That is that blank copy I told you the other day I would give you.

That is the blank copy, I told you the other day —
Q. This is the blank copy, but here is the original. Where does

that i&how the price ? A. (Witness takes papers. ) There are three

contracts here. At the left (witness indicates), in all of them.

Q. " 11. Payments. For and in consideration of the true

and faithful performance by the Contractor of each and every

covenant and agreement on its part herein contained, the

Company hereby undertakes and agrees to pay the Contractor

on or before the 15th day of each month, the value of the

coal delivered during the next preceding calendar month, at

the rate of three and 23/lOOths ($3.23) dollars per long ton
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of 2,240 pounds of standard coal between 14201 and 14250

B. T. U., both inclusive ; according to tie following table of

values, but subject to any and all deductions as herein pro-

vided, and subject to a proportionate increase or decrease if

and while there shall be any increase or decrease in railroad

freight rates from the mines of the Contractor to ISTew Tork

Harbor, re-shipping piers. It is also understood by and be-

tween the parties hereto, that if, during the term of this con-

tract, the Employers' Liability Law shall become a law in

Pennsylvania, and if the Contractor shall furnish proof satis-

factory to the Company that the cost of furnishing the coal

under this contract has been increased by reason of such Act,

and of the amount of such increase in cost, the price payable

hereunder shall be increased so as to cover such increased

cost in addition to the amoimt herein provided to be paid."

Has there been any change on account of that clause ? A. Yes,

just recently.

Q. What? A. Increased five cents a ton, in the case of Ber-

wind-White and the Consolidation, both. The same provision is

in the Consolidation.

Q. This contract is the one running from 1915 to 1918? A.

Yes, sir.

(Assemblyman Peinberg takes the chair.)

By Mr. Moss:

Q;. Where does it show the premiums ? A. (Witness indi-

cates.) Pages 6 and 7.

Q. Those premiums appear in the printed blank which you

have given us. We won't state that on the record. A. Just the

same. They are just the same as the copy you have in your hand.

Q. How much have you paid on these premiums under this

contract ? A. I don't know as to that, but we are having a state-

ment made up, which we will have this afternoon.

Q. That statement will come to me lihig afternoon ? A. Yes.

Q. Very well. The contract for 1912 to 1915, is similar in

form, at $3.20 ? A. Three cents a ton less than the present one.

I think that one was the same rate.

Q. 1909 to 1912 is $3.15. Now, as to the Consolidation Coal
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Company, I have here your contract which you have just handed

me. A. The prices are just the same.

Q. The prices are just the same as the Berwind-White ? A.

Yea, sir.

Q. In each period ? A. In each period.

Q. Some attention was paid to the matter of strikes when you

were here before ? A. Yes, sir.

Q. When was there a strike in the bituminous section ? A. I

am not familiar as to when there was one.

Q. I am assuming that you ought to be familiar, if you think

for a minute, because you have one of the biggest coal contracts

in New York, several of them—^when was the last bituminous

coal strike which affected prices ? A. I will have to look that up.

Q. Can you remember one? A. l^ot during my time.

Q. Hasn't been a strike during that time ? A. Not that I

know of.

Q. Well, then, as a practical matter, how much does the strike

situation aifect your contract, per ton? A. It is possible there

may be one; often talked of.

Q. But —- A. Quite possible at any time.

Q. Practically, how much a ton do you think the possibility of

a strike affects this contract ? A. Well, having no strike clause in

the contract would make it worth very considerably more to us

than if there were one with —
Q. I understand, but in dealing with other companies how much

difference would you suppose would be made by a strike contract ?

A. I should say 25 to 35 cents a ton, I should say.

Q. When there has not been a strike in ten years ? A. Yes,

sir. The assurance we will always be taken care of with a supply

of coal ought to be worth that much to us.

Q. Where are the bituminous mines from which you get your

coal ? A. Pennsylvania.

Q. What part of Pennsylvania ? A. I don't know the exact

part of it.

Q. TDovra near the Virginia boundary ? A. I think so, yes, sir.

Q. Practically West Virginia coal, isn't it ? A. I think so, yes.

Q. The strikes that we hear so much about are in the anthracite

region, aren't they ? A. They have strikes in the bituminous, too.
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Q. You have not heard of any? A, Not since I have been *

here— seven years.

Q. Can't think of a strike in the bitumino'us region within ten

years, can you ? A. I wouldn't know about the period before I

was here. I have known of many strikes out through the west.

Q. Where you have heard of any, they are in the anthracite

region ; not in the bituminous region ? A. A great many in the

bituminous regions in the West— Illinois and Ohio, and through-

out there.

Q. You are not getting coal from Ohio and Illinois, are you ?

A. I don't know just when they had the last one in the East. I

can't see any reason why it is not as probable in the East as in the

West. I know they frequently have them in the West.

Q. What are these papers? A. The vouchers for coal for five

years.

Q. They should show those prices, won't they ? A. Yes, sir.

They show also the penalties and the premiums.

Q. But the statement you are going to give me will show that,

without having to examine the vouchers ? A. Yes.

Q. We will see what your statement shows first. I think that

will do for this morning, Mr. Ross.

By Mr. Feinberg:

Q. Does your jurisdiction extend to the purchase of all supplies ?

A. Yes, sir.

Q. And the payment of all premium bills ? A. Yes, sir. I

don't pay the bill.

Q. But for the purchase of bills, to the expenses incidental to

the condemnation proceedings ? A. ISTo.

Q. Who has charge of that ? A. Mr. Quackenhush.

Q. Mr. Quackenbush? A. You mean—
Q. All the expenditures incident to the condemnation proceed-

ings ? A. Printing, I do.

Q. You pay for the printing, the photographs, things of that

kind, you pay for all that? A. Yes; well, I don't make the pay-

ments myself.

Q. You make the arrangements ? A. Approve the vouchers.

Q. You have the arrangement and sign for it ? A. Yes.

Q. That is all for the present.
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Clarence C. Harhis, recalled, testified as follows

:

By Mr. Moss:

Q. Your first name ? A. Clarence.

Q. Yes. What can you say about strikes., as affecting tlie price

of bituminous coal, in the lines about which we examined you the

other day ? A. They have very little effect on the price.

Q. When have there been any strikes in the bituminous region,

Pennsylvania and West Virginia ? A. l^ot within ten or twelve

years, I should say.

Q. In dealing with a contract such as those under consideration,

the furnishing of this large amount of coal for the Interborough,

what, in your opinion, would be the difference practically per ton

on account of the absence of the strike clause ? A. My opinion is

that would be worth possibly two or three cents a ton.

Mr. Moss.— Yes. That is all. Is the gentleman here from the

Lehigh Eailroad ?

(ISTo response.)

Mr. Moss.— Is Mr. Gaynor here ?

Mr. Quackenbush.— We will send for him if you want him.

Mr. Moss.— Is the auditor of the B. R. T. here, Mr. Abel ?

(No response.)

Mr. Moss.— The subpoena was served, wasn't it, Mr. Morse ?

Mr. Morse.—^Mr. Howard Abel.

Mr. Moss.— Make a note he was called and did not appear. Is

Mr. Kohler here ?

Mr. Kohler.—-Yes, sir.

L. Frank Kohler, called as a witness, testified as follows:

By Mr. Moss

:

Q. Mr. Kohler, you have been sworn ? A. I believe I have.

Q. Just for the sake of the record at this time, what is your posi-

tion in the Public Service Commission ? A. Railway engineer.
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Q. Have you charge of the olaims and the vouchers supporting

them, made by the Intenborough Eailroad and the B. R. T. Eail-

road for allowances on account of their disbursements for force,

I think they call it ? A. What do you mean by charge ? I am in

charge of the squad which examines all of the vouchers and papers.

Q. Have you the vouchers here? A. I have some of the force

accounts. I could not bring them all, because it would take a

couple of van loads, and they are distributed throughout our organ-

ization.

Q. What have you brought ?

Mr. Moss.— Mr. Chairman, I subpoenaed Mr. Whitney to pro-

duce these documents, and Mr. Whitney communicated with me,

and said it would be more direct to subpoena Mr. Kohler, in whose

immediate possession these things were. That is why I have asked

Mr. Kohler to come.

Mr. Kohler.— Here are some of them, as samples.

Q. Let me see them. A. (Witness hands book, apparently being

loose leaf file, to counsel.)

Q. Haven't you a list of the force for which the charges are

made ? A. I have brought over one of them. There are— I was
almost going to say thousands of them, hundreds of thousands.

Q. There are hundreds of thousands of papers like this one you
have just handed me ? A. Yes, sir.

Q. Then this will do for the moment. A. I won't say just like

that, because that contains force of a particular department; I

mean similar to that, in other departments.

Q. The witness has handed me paper entitled, " Monthly Force
Accounts, Sheet No. % Interborough Rapid Transit Company."
Tell us what this is, Mr. Witness ? A. That represents the force

— the charges for the general attorney's office, account of obtain-

ing consents accrued during the month of February, 1915.

Q. What has the Public -Service Commission to do with that ?

A. Why, it so happens that under the certificate for additional

tracks on the elevated lines, the company is required at the com-
pletion of the work to submit to the commission a statement show-
ing the total cost of such work, and it is required that the commis-
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sion shall check such costs. It being physically impossible to check

that after the work is completed, the commission has required the

company to submit evidences of charges on account of that work,

and as the work progresses.

Q. What relation has the city or the Public Service Commission

to those charges of the Interborough Railroad, those expenditures,

made by the Interborough Railroad ? A. ^Vhy, these expenditures

are part of the expenditures on account of third-tracking the ele-

vated lines.

Q. Tes. And what interest has the city in having those checked

up ? A. Well, the certificate for additional tracks requires that the

commission check up such costs.

Q. What interest has the city in those expenses ? A. These ex-

penses form part of the cost, or are intended to form part of the

cost.

Q. What- interest has the city in that cost. It comes out of the

profits of the railroad, doesn't it ? A. No, sir, it doesn't come out

of the profits of the railroad.

Q. Where does it come out ? A. If you mean that— this cost

forms the basis upon which the interest deduction from operating

expense is to be determined.

Mr. Moss.— Will you mark that, please ?

Mr. Kohler.— Do you want to keep that ? It is in active use.

Mr. Moss.— I will mark that, and you can supply me with a

copy of it. I want the originail marked.

(Monthly Force Account, Sheet ISTo. 2, Interborough Rapid

Transit Company, marked Exhibit Wo. 1, March 1, 1916,

V. E. Valva.)

Ey Mr. Moss:

Q. The reason ynnr commission has to check these up is because

the city is financially interested in them ? A. Yes, sir, financially

interested in the results of the operation of these railroads.

Q. Exactly. Perhaps I can— this is not very long ; I will read

this right into the record.

Mr. Quackenbush.— Mr. Moss— may I make a suggestion, Mr.
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Chairman ? These are public documents, of course, but we have

some fifteen hundred separate litigations now pending and being

tried from hour to hour in which that force is engaged. It occurs

to me that may be doing something in the aid of the people, or

trying to increase these costs to the City, and I submit that for

your consideration. I have not the slightest objection to anything

about the Law Department being made public. That is already a

public document, but it pertains to the salaries of my trial law-

yers, my process servers, investigators, adjusters, and everything

pertaining to litigation.

Mr. Moss.— I cannot imagine any practical way in which this

would hurt the interests of the City.

Mr. Quackenbush.— Well, we are engaged in a litigation with

many people who are seeking to make the _ land damages a very

large sum. It may run into millions if they succeed, before all

these Commissioners, and we are endeavoring on our part to have

the awards made at reasonable figures. We have settled with

sixty per cent, of all the people, who have accepted our figures,

and we have got this litigation going on. I don't like to have
both sides of the litigation in the hands of the people with whom
I am litigating, any more than any lawyer. The Chairman (re-

ferring to Assemblyman Feinberg) is one of the Commissioners
in one of these proceedings, and it strikes me as being a thing I

would like to have you consider. I have no request to make.

Mr. Moss.— I cannot for the life of me see how a knowledge
of the expense of this department—

Mr. Quackenbush.—Well, sir, anything about the Law De-
partment may be spread upon the front page of every newspaper
in this town, from the time I became connected with it, twelve
years ago, and I have not any objection beyond the one I have
mentioned.

Acting Chairman Feinberg.— Isn't this a public record.

Mr. Quackenbush.— I said it. I send it monthly to the Public
Service Commission.
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Acting Chairman Feinberg.— Can't these attorneys— if they
are interested— can't they get it from the Public Service Com-
mission ?

Mr. Quackenbush.— I don't know. While it is a record there,
I don't suppose it is a public record for everybody, without any
reason for it, and I have a sort of a notion that these attorneys
who are opposed to us in this litigation, might have some desire
to have that information. If they wanted to ask me for it, T
might give it to them, but I don't like the idea that this Committee
is aiding the persons with whom I am contesting the questions.

Mr. Moss.— I don't see how we are doing that. Every crook
in JSTew York knows how much the District Attorney gets and
the Assistant District Attorneys.

Mr. Quackenbush.— I have already filed what my lawyers get.

Mr. Moss.— That is what this is. The only difference is these
payments are made directly by the Interborough, and as such would
be company charges, but by the peculiar operations of the Kapid
Transit Act or contracts, and one thing or another, the City
becomes interested in the private expenses of the Interborough.

By Mr. Moss

:

Q. May I ask this preliminary question, Mr. Kohler. You
have not approved this particular paper which you send me ? A.
No, sir.

Q. How long has your Commission been holding up these

papers? A. Ever since the work has started. We are not re-

quired to approve any of these until, I believe it is six months
after the roads have been in operation, when the company is re-

quired to submit its statement of costs.

Q. Well, weren't some approved at the beginning?' A. No, sir

not with regard to this matter. You have in mind the third-

tracking contract. It is only with regard to Contract No. 3. You
see, this work consists of three divisions, the railroad which is be-

ing built under Contract 3 ; the third or additional tracks, which
is being built under the certificate—which are being built under
the certificate issued by the Commission, and the elevated exten-

sions, which are built under another certificate.
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(Chairman Thompson resumes the chair.)

Q. Yes. A. Under Contract 3 the Commission determines the

cost— rather, the Chief Engineer is required to render a deter-

mination of cost from time to time. Under the two certificates,

they are determined after the roads have gone into operation,

upon statements suhmitted by the Company, upon the completion

of the railroad.

Q. Are they all being held up now— everything submitted to

you being held up now? A. Well, we are holding up nothing

I will say to that.

Q. I was under the impression, from my conversation with Mr.

Whitney yesterday, that the first quarterly — A. First quarterly

determination ?

Q. First quarterly determination had been made ? A. Yes, sir.

Q. But there had been none made since that time? A. ISTo,

sir. That is, the quarterly determination of the cost of the rail-

road under Contract Xo. 3.

Q. That is different from this ? A. That is different from this.

Q. When was that quarterly determination approved? A. It

has not been approved, the first quarterly determination.

Q. ISTever been approved ? A. The prior determination.

Q. Is the prior determination the only one? A. That is the

only one that has been approved, because it had— no objections

have ever been taken to that inside the time required by the con-

tract.

Q. And has nothing been approved since then ? A. I believe

the Interboro'Ugh Company has objected to the first quarterly

determination.

Q. Didn't allow enough? A. Didn't allow all of the expenses

claimed.

By Chairman Thompson :

Q. WTien was that made ? A. I don't recall the date, absolutely.

I think it is in here before— I think we testified to that pre-

viously.

Q. Is that the one made in June, 1913 ? A. I think later than

June, 1913.

Q. Not the summer of 1913? A. I think in 1914, possibly,

or later in 1913. If you have it here —
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Mr. Shuster.— That is it.

Mr. Kohler.— If that is the first quarterly determination.

Mr. Shuster.— The prior determination by the Chief Engineer.

Mr. Moss.—
'
Give the date any way you can.

Mr. Shuster.— That was printed under date of October 14',

1913. The original duplicates were signed by the Chief Engineer

on October 20, 1913, and were served upon the Public Service

Commissioners and the lessee as required after the contract on

October 21, 1913, and as a matter of courtesy, not of contract of

compulsion, similar copy was served on the Comptroller, the Presi-

dent of the Board, Mr. McAneny, and I believe Mr. Mclnnes of

the Comptroller's office, with a letter to the Comptroller notifying

him that objections should be made within thirty days. On No-

vember 21, 1913, objections were filed by counsel to the Public

Service Commission, in behalf of the Public Service Commission,

and that matter was held in abeyance by stipulations quite numer-

ous, until April Y, 1914, when, on the recommendation of the En-

gineer and the cotmBel to the Commission, and after conferences

with the Commission, the Public Service Commission rescinded its

resolution authorizing the objections to be filed against the prior

determination, and such determination was made practically by

an agreement between the Public Service Commission and the

railroads as to the items of prior determination. That is all—
that is statements culled from the testimony before the sub-com-

mittee.

Mr. Moss.— Testimony of Mr. Kohler ?

Mr. Shuster.— Mr. Kohler and Mr. Whitney and Mr. Turner.

Mr. Moss.—^Yes. I think, Mr. Chairman, if you have no objec-

tion, I will read this.

Mr. Quackenbush.—> Just a moment.

Chairman Thompson.— What is the matter now ?

Mr. Quackenbush.—I want to call your attention to the situa-

tion here. I say in the beginning— as I said in your absence—
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anything pertaining to the Law Department during the last twelve

years I am willing to have on the front page of every newspaper in

the country, but —
Chairman Thompson.— I will ask the newspapers not to put

anything on the front page.

Mr. Quackenbush.— All right. Here is a thing which is a prac-

tical question now, nothing that has to do with investigation or

anything of that sort. But the witness has produced from the

Public Service Commission's files, force account reports which

I send to them every month, of that portion of the Law Depart-

ment which is engaged before the Commissioners of appraisal, in

ascertaining the land damages for the third tracking of the ele-

vated railroads. The amount of the salaries of everybodj' con-

nected with the Law Department is on file in detail with your

accountants, so that everything and all the pay rolls and every-

thing are before the Committee. Here is the situation. When
we started the third-tracking of the elevated railroads, we fixed

rates which we deemed to be fair, and offered them to the property

owners, and sixty per cent, of them have accepted them, and they

have been paid without litigation. About thirty per cent, of them

have gone into litigation, largely in the hands of a particular firm

of lawyers who for several years were soliciting retainers or re-

ceiving retainers. The rates which the people have accepted, the

sixty per cent., I think are some evidence of the fairness of our

figures. But these other people who are in litigation, and their

lawyers, don't think so. Assemblyman Feinberg is one of the

Commissioners, as it happens, just by accident. Now, one of the

questions that we are considering there is whether or not we are

going to go ahead with these condemnation proceedings, and pay

the fees of the Commissioners and the stenographers, or whether,

because there is an expense that is being run up all the time, we

are going to increase these rates and pay these lawyers. And their

knowledge of what this is costing us is one of the arguments which

is going to stiffen up their clients not to take our rates, which

sixty per cent, have taken. And while I say it is a public docu-

ment, I am not sure, if they go to the Public Service Commission

they should have that. I don't think you should aid those peo-
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pie. There is no sensitiveness about what the men receive. I don't

care to have those opponents —
Chairman Thompson.—We will take it up during recess.

Assemblyman Feinberg.— I can see the fairness— Mr.
Quackenbush does not —
Chairman Thompson.— We will take it up during recess.

Mr. Moss.— T am required— I say required with emphasis, to

appear before the United States Committee that is examining into

the charges against Mr. Marshall, at two o'clock. I don't think

I will be more than a half hour.

Chairman Thompson.— We will suspend now until two-thirty

o'clock.

Mr. Mobs.— Will you have Mr. Gaynor here then ?

Chairman Thompson.— Wait a minute. I understand that

there is something about this— you think the knowledge of it

coming to the opponents of the railroad in condemnation cases is

likely to affect the status of the subject of the proceeding.

Mr. Quackenbush.—'Yes. There are 1547 eases pending.

Chairman Thompson.— We better not even talk about it here

in public until we see what it is, and we will hold an executive

session to thrash it out.

Mr. Moss.—• Let me have what you have there, Mr. Kohler, so

that we will have —
Chairman Thompson.— We will suspend now until half past

two.

(Whereupon at 1 :05 o'clock p. m. the Committee adjourned to

meet at 2:30 o'clock v. m., the same day, same place.)
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MARCH 1, 1916— 3 P. M.

AFTEKNOON SESSION

Chairman Thompson.— You may take this letter in the record

:

New York, February 29th, 1916.

" Hon. George F. Thompson,
" Biltmore Hotel."

Before reading this letter I might say that I found it at my
hotel when I arrived this morning— and incidentally I didn't

read my mail last night— I find that on February 28th at 9.46

P. ]\I., Mr. George W. Young called at the Biltmore and inquired

for me and left a note for me, stating that he would call the next

day. I find that on February 29th, at 1.12 P. M., he called and

left his card with his name on it. I now have this letter

:

New York, February 29th, 1916.

" Hon. George F. Thompson,
" Biltmore Hotel.

" My dear Sir :
—

" As requested by your telegram, and in accordance with

my promise to you, I have returned from the South, arriving

in New York on Monday.
" I immediately called upon you at the Hotel Biltmore and

left word I would call again to-day, which I did.

" I understand that you are in Albany and have arranged

for an extension of time during which testimony can be taken

and that such time has been extended until July 1st.

" In glancing over the newspaper reports of the proceedings

of your committee during my absence from the city and read-

ing some of the statements credited to you it seems to me that

the public has been given the impression that I was trying to

avoid appearing before your committee. This is not fair to

me and I really feel should be corrected.

" The statement given out as coming from you that I had
telephoned Mr. Morgan and advised him not to sail for Europe
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is absolutely without any foundation. I never telephoned JVli-.

Morga,n or any member of his firm on this subject or upon any
other subject directly or indirectly connected with Interhor-

ough affairs or with the proceedings of your Committee.
" I cannot and do not believe that you would authorize any

such statement and I would greatly appreciate your public

denial of same.

" It will be necessary for me to leave town to-morrow, but

I will coinmunica,te with you immediately upon my return

and hold myself in readiness to come before your Committee

at any time.

" With best wishes,

Sincerely yours.

" G^EO. W. YO'UJSTiG."

Chairman Thompson.— Now I will state that I understand Mr.

Y"o'Ung arrived on Monday afternoon. I don't know whether he

reads the ilSTew York newspaper or not, but if he would he would

have found that the Committee wanted him the day that he went

away. Perhaps the papers are not read generally around here.

ISTow in relation to the statement that he telephoned Mr. Morgan

and advised him not to sell, this is the first time I have ever heard

of it, or that anybody advised him not to sell. I am frank to say

that I never heard that Mr. Young ever had telephoned to him

about that, or as to whether he telephoned Mr. Morgan's firm on

that subject. I never thought he did, and I never heard that he

telephoned iljr. Morgan, or the firm of Morgan & Company, or

the Interborough Rapid Transit Company about anything. There-

fore, in accordance with the request in his letter I cheerfully state

that I didn't authorize any such statement, in fact I never saw

any such statement in print. I would like to state that he would

like to have him here right away and complete his testimony be-

fore the 'Committee.

Mr. Moss.— Mr. Chairman, he had been informed that the Com-

mittee wanted him, and yesterday Mr. Colby called me on the

phone and told me that Mr. Young was in town for the purpose of

testifying and asked me what time we wanted him and I fixed the

A 2
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hour of 11.30 A. M. to-day. Mr. Colby said he would have him

here at 11.30 A. M. I had Mr. Colby on the wire a few minutes

ago and he said he was very much surprised that Young was not

here, as he thought he would read his testimony in the newspapers

and he undertook to secure his attendance here, as he did yester-

day.

Chairman Thompson.— Well, I suppose we would like to see

him the very first thing. Of course Mr. Young was not to blame.

He came Monday, just as he agreed, and of course I was up in

Albany. I think we changed lawyers since he went away. I think

Mr. Young is a pretty good sort from what I have seen of him,

but I don't want any question about the fact that we would like

him here. We are unanimous about that.

Edward Gatnoe, being recalled, testified as follows

:

By Mr. Moss:

Mr. Stenographer, you might enter on the record that Mr. Ed-

ward Gaynor, being recalled, and asked to produce papers in pur-

suance of letter, testified as follows:

Q. The first paper produced is entitled, " Voucher No. 116,894,

T. P. Shouts, 165 Broadway, $125,000', distribution other sus-

pense, proposed subway route." The bill is of the Interborough

Rapid Transit Company to T. P. Shonts for services rendered in

accordance with the resolution of the board of directors, dated

June 4th, 1913, certified copy of which is hereto attached. The

date of the bill is June 5th, 1913, amount $126,000. That is en-

dorsed and found correct by the auditor, approved for payment

by assistant to the president, Mr. Pepperman, and Mr. Shonts's

receipt for $125,000 is attached thereto.

Q. What next have you ? A. The second question handed to me
covers the resolution which I think is attached to that.

Q. The resolution which was called for, l^o. 2, in the letter, is

attached to the bill ? A. Yes.

Q. Has that resolution been put in evidence ?

Chairman Thompson.— Yes, I think it has.

Q. What else have you producerl, Islr. Gajaior? A. The third
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I

was to show the original entry in the hooks o£ the company, con-

cerning the voucher which }'ou have just described.

Q. What book is that you have there? A. (Witness indicat-

ing.) This is the original record of other suspense.

Q. There is only one volume ? A. Yes.

Chairman Thompson.— That book has been before the Commit-

tee but the items have not been in evidence, I think. That is my
recollection.

By Mr. Moss

:

Q. Is there any page number ? A. This is a book handled on

the index plan. The voucher Avhich you are referring to is entered

under the account heading of " Proposed Subway Eoutes," and is

found upon page, subdivision PP-o.

Q. Will you kindly read the item to me? A. The entry reads

as follows: "June 5th, 1913, Voucher 116,894, T. P. Shonts,

President, Extraordinary Service in connection with Snbway Con-

tract, $125,000."

Q. In whose handwriting is the entry made? A. In the hand-

writing of one of the clerks of the ofiice, just which one I cannot

tell you positively.

Q. And from what data did he get the entry ? A. This entry is

taken from the voucher which you have just described.

Q. And has that entry been carried in any other book ? A. It

has not.

Q. That is the last entry ? A. It is.

Q. Is that a book of original entry ? A. Yes, it is.

Q. And the voucher which was drawn up, what was that made

from ? A. That voucher was prepared from the receipt by me of a

copy of the resolution attached to the voucher.

Q. Did you prepare the bill ? A. I prepared the voucher.

Q. What is the next point ? A. The fourth point is—
Mr. Quaokenbush.— Mr. Moss, if you will permit me, I might

suggest that it might have been a mistake on Mr. Gaynor's part in

that one statement he made about this not having gone anywhere

else. I take it that it is understood that all of stub accounts find

their way into the general books of the company and this is a book
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of original entry and has not been carried intO' any other books of

original entry.

^Ur. Gayuor.— It is iu the ledger there, suspense account. This

is the original and only original account. The fourth item calls

for the document furnished by Gaynor to Eogers in which this was

included. 1 present a copy of the statement which was forwarded

to nie by Mr. liogers

:

" Interborough Kapid Transit Company:
'" Memorandum for Mr. Hogers.

" The amounts expended in connection with ' Proposed

Stibway Routes ' to- March 31st, 1913, shown on the attached

summary, dated July 5th, 1913, are as follows:

" Engineering and superintendence $129,659.09

" These charges cover the' payment of salaries to Mr. S. L.

P. Deyo and his staff for the time devoted by them to Subway

Propositions, together with the rental and incidental expenses

of his office, from May 1st, 1909, to March "let, 1913, and

the salary of Mr. William Barclay Parsons as Consulting

Engineer, from January 1st, 1910, to March 31st, 1913.

"Administration $107,327.15

" These charges are almost entirely the expenses of the

Publicity Campaign in 1910 and 1911, with the exception

of $10,000 paid to the Auditor for extraordinary services, etc.

" Legal expenses $105,957.46

"If we exclude the payments under this heading made to

Messrs. Grout, Towns, JSTicoU, Anabel, Lindsay & Fuller and

Llayes, Herschfield & Wolff, the remaining items aggregat-

ing about $10,000* are principally expenditures in connec-

tion with the Publicity Campaign.
" For the period from March 1st, 1909, to March 1st, 1913,

the salaries and incidental expenses of General Officers, viz.

:

" Chairman of the Board,

" President,

" Vice-President and General Manager,
" Vice-President,

" 'Secretary,

" Treasurer,

" Auditor,
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together with the sahiries and incidental expenses of their

staiTs, amounted to $1,532,000. ISTo portion of this amonnt

has been charged to ' Proposed Subway Eoutes.'

" You will notice that no mention is made in this memor-

andum of the payments to the Bankers shown on the attached.

"Axjditoe's Office.
" ETB/CAG New York, July 25th, 1913."

(Above paper marked Exhibit No. 2 of 3/1/16, T. E. O'Brien.)

Q. Does that cover the sum of about one million five hundred

thousand and some odd dollars ? A. It covers in detail the items

found in the books of other suspense to the amount of $700,080.56,

under the heading, " Proposed Subway Eoutes."

By Mr. Shuster:

Q. Mr. G-aynor, is this any part of the evidence submitted by

your Company to the Chief Engineer of the Commission and

upon which the prior determination was had ? A. It is the state-

ment which I prepared for the general counsel for his information

prior to the so-called prior determination.

Q. Whom do you mean by general counsel ? A. Mr. Eogers.

Q. And what other memorandum that Mr. Rogers submitted

to the Chief Engineer is based on this data ? A. It is based on

that data and one additional statement, of which I give you a copy.

(Witness hands counsel copy of a statement.)

Q, Does this statement which you have just produced together

with the itemized statement which you produced immediately

prior, involve all the items, or include all of the items aggregat-

ing the $1,532,000 submitted to the Chief Engineer by Mr. Eog-

ers, cO'unsel for the Interborough Eapid Transit Comapny? A.

ISTo.

Q. What other data? A. The item of $1,532,000 is a sub-

division of the last exhibit.

Q. Subdivision of this last exhibit ? A. Yes.

Q. Have you a copy of the statement submitted to your com-

pany by Mr. Eogers? A. I have not. I don't know that any

such statement was submitted.
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Q. For your information, the Commission has a memorandum

what is purported to have been submitted by Mr. Rogers and

there are no items covering the $1,532,000 of the general state-

ment. That account had been expended and held in suspense ac-

count for administration and other expenses during the period cov-

ered by the prior determination. A. I have no copy of any state-

ment that was prepared by Mr. Rogers in connection with the con-

tract to which you refer.

Q. Have you ever seen such a statement ^ A. jSTo.

Q. Were you consulted by Mr. Rogers in connetcion with such

a statement? A. Mr. Rogers asked me to prepare a statement,

which you now have, and those are the only statements which' I

prepared for him in connection with expenditures incident to the

proposed subway route.

Q. You are aware that the prior determination allowed

$125,000 for administration expense to the Interborough Rapid

Transit Company ? A. I am.

Q. Do you know what items constitute that aggregate? A. I

do not.

Q. Do you know how that was arrived at by the Engineer?

A. I do not.

Q. You were not in any of the conferences with the engineer or

counsel of the Public Service Commission at any time in connec-

tion with the prior determination ? A. ISTo.

By Mr. Moss

:

Q. Have you nothing else ? A. That was all that was called for.

Q. Have you not the items of tbat $1,500,000 ? A. If there are

any others I think we will have to get them from Mr. Rogers.

Q. Was there not a good deal more called for ? A. That is all

that I understand you wanted. ]^o. 1 was the resolution, No. 2

was the voucher, No. 3 was the original entry and No. 4 was the

document as finally put through.

Q. Whj, Mr. Gaynor, there is a much larger request than that.

Have you no information on that ? A. It was just a memorandum
handed to Mr. Quackenbush. He only submitted it, I think, yes-

terday or the day before.

]\rr. Quackenbush.— I supposed what Mr. Moss wanted this
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afternoon was just ttis. The other matters that you refer to that

you require, Mr. Gaynor can submit for himself. There are other

matters which Mr. Morse spote to me about last week and asked

me about having accounts m^ade up in accordance with the Inter-

state Commerce Commission system of accounts, and I submitted

that to Mr. G-aynor and was advised by him that while we can do

it in a general way, it will be work of considerable magnitude be-

cause our accounts are kept and have to be kept under the laws or

we are guilty of a misdemeanor, in accordance with the Public

Service Commission rules. As I have tried to indicate all along,

we are trying to do everything the Committee asks, but I am in-

formed that that is a considerable job. The other thing that Mr.

ilorse spoke about wanting is a statement requiring practically

a statement of the entire financial and accounting transactions of

the Company from its organization, going back over a period of

fifteen years, and of course it is impossible to expect that we can

furnish that in 24 or 48 hours.

Chairman Thompson.— We hardly expected that.

Mr. Quackenbush.— I simply wanted to say how far we had

gotten along. We will furnish what I said to Mr. Gaynor yester-

day and what I intended to state to you, that is, we will furnish

copies of the annual reports of the Public Service' Commission

of 'New York for all of the matters covered by Mr. Morse's papers

and it then becomes a matter of an accountant to turn it over into

the Interstate Commerce System of Accounts.

Chairman Thompson.— You are required by the Public Ser-

vice Commission to make your accounting in a particular way ?

Mr. Quackenbush.— Exactly.

Chairman Thompson.— You comply with that ?

Mr. Quackenbush.— We comply with the law in every respect.

Chairman Thompson.—'And from that you make an annual

report ?

Mr. Quackenbush.— Yes.
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Chairman Thompson.—And then when they get that tliey don't

understand it themselves.

Mr. Quackenbush.— Well, of course, you don't vyant me to pass

on that.

Chairman Thompson.— I simply v?ant to call your attention to

it. If that is the situation of the Public Service Commission, and

they cannot understand them, you don't blame Mr. Morse, who

wants them in another way.

Mr. Quackenbush.

—

A& I say, we are quite willing tO' do that,

but it is a large job. That is going to take weeks. So far as the

other one is concerned, in the second statement, that calls for in-

formation which can be given I believe, in the order of its request.

That we will try to give to you as we will get it.

Mr. Moss.—' I suggest, Mr. Quackenbush, that you take these

things that you can furnish us at once and let us have them as

rapidly as possible.

Chairman Thompon.—> The Committee has no- actxiary so you

take the directions of Mr. Moss.

Mr. Quackenbush.

—

> There is one more thing about these mat-

ters of which I confess I have no personal knowledge. The gen-

tlemen sitting with me understood Mr. Gayno-r to say as he handed

over one of these exhibits that that was a transcript of wh,at ap-

peared in this book and I call attention to it now so as to have no

misunderstanding.
"'S-

Mr. Gaynor.— The transcript from this record of the expendi-

tures preliminary to the subway route up to March 31st, 1913.

Mr. Quackenbush.— So that you will have no misunderstand-

ing, I understand that this does not include the $125,000 which
was paid after that time.

By Mr. Shuster

:

Q. Has that $125,000 been certified to the Engineer at all?

A. ^To.

Mr. iShuster.— Mr. Chairman, I would like to have Exhibit
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No. 3, dated March 1st, spread on the record where it is introduced

in evidence on the minutes.

Chairman Thompson.— The stenographer will spread it upon

the record.

Mr. Shuster.— Mr. Chairman, I would like to read into the

testimony the following, and have it follow after Exhibit 2.

Memorandum for prior determination that was submitted to the

engineer by Mr. Eogers and upon which purports to be the basis

or evidential basis for the prior determination by the engineer of

the Company's prior expenditures. I am reading from page 29

of the sub-committee's minutes

:

" Memorandum-Prior Determination, Railroad I. R. T.

" Lessee's Expenses Generally

'Engineering and Superintendence':
Fees to William Barclay Parsons at $25,000.00

per annum $81,250.00

Salaries of S. L. F. Ucyo and Staflf 45,553.67

Salaries of Chief Engineer's Department 362.33

Rent 1,990.14

Miscellaneous 248.87
$129,405.01

' Legal Expenses '

Fee to R. R. Rogers $50,000.00

Fee to Mr. Grout 17,500.00

Fee to Delancey NieoU 7,500.00 (.$2,500 of this $7,500
charged to 'Railroad')

.$75,000.00

from which was deducted, as

chargeable to Manhattan Ele-

vated Extensions and Improve-
ments $10,000.00 $65,000.00 $65,000.00

' Miscellaneous Construction Expenditures '

:

To the auditor for extraordinary
services '. $10,000.00
of which was charge to Ex-
tensions and Third Tracking. . 2,000.00 $8,000.00

Salaries of the Administrative officers, con-

sisting of Chairman of the Board, Vice-

President and General Manager, Vice-

President, Secretary, Treasurer, Auditor,

Of a total of $1,532,000.00 it was consid-

ered proper to charge to the Railroad $125,000.00 $133,000.00
Total Lessee's Expenses, submitted by Lessee 327,405.01
Interest computed on payments for ' Engineering and
Superintendence ' ' 12,324.44

Total $339,729.45

" Note. * Miscellaneous item as reported by the company
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was for the amount of $502.95. It consisted of payments

made for maps, cartage, ice, water, Payroll Mtotive Power

Department, Payroll Signal Eingineer, bells, postage, prints,

storm boots, coal, tin shades, petty cash bills, towel service,

construction payroll account, repairing typewriter, stationery

supplies and supplies. It was found that of this amount there

had been expended on account of advertising not chargeable

to the railroad the sum of $254.08, leaving chargeable as

above entered $i248.87.

" Note. This amount, $10,000, appears as one of the items

in a summary aggregating $107,327.15 ; the remainder being

expenses of carrying on the acceleration campaign is not

chargeable to the railroad.

" Memo. There was submitted also a list of vouchers giv-

ing details of charges to ' Interborough-Manhattan Improve-

ments,' ' Engineering and Superintendence,' aggregating

$173,022.36.

" Est. Div. 28.

" FW-MJO."

Chairman Thompson.— So that in fact from that they allowed

in that prior determination that $125,000 without stating what it

was.

Mr. Shuster.— Yes. It was testified by Mr. Turner of the En-
gineering Department of the Public Service Commission that that

was agreed upon as a reasonable allowance without any specifi-

cation of items.

Chairman Thompson.— Agreed upon with whom ?

Mr. .Shuster.— Between the engineer and the company and the

Public Service Commission.

Chairman Thompson.— The engineer of the Public Service

Commission and whom ?

Mr. Shuster.— The Public Service Commission and the Inter-

borough Rapid Transit Company's representatives.

Chairman Thompson.— Who was that?
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i\ii-. Sinister.—• 1 presume Mr. Kogers was the person.

Ghairman Thompson.— You haven't any testimony as to who

that is?

Mr. Shuster.— JSTo. There were several conferences.

L. Feank Kohlee, recalled, testified as follows:

By Mr. Moss:

Q. Exhibit No. 1 of this date, entitled '' Interborough Rapid

Transit Company Municipal Pbrce Account." This is for the

month of February, 1915 ? A. Job No. F-11, Department GA-13,

Sheet No. 1.

Q, That is F. D. Allen, $400 monthly payment. I may say that

this goes in columns. In the first column is the monthly compen-

sation, second column number of days that they worked, and the

third column is the amount paid them. As the amount paid is gen-

erally the amount per month, I will simply read that one column

:

INTERBOROUGH RAPID TRANSIT COMPANY

MoxTHLY Force Account.
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Kate per

A' a lue mouth

Carpenter, L. S. . 225

Caskie, John J. H. 225

Chapman, E. J . . . 60

Cole, A. H 500

Cooke, E. F 110

Crowley, Donald . 85

Darrow, J. A. . . . 135

Davis, Cecelia ... 86

Eadie, Stephanie . 86

Edwards, J. C. . . 500

Ely, Alfred 200

Esmond, J. J. . . . 100

Field, Eobt. S... 110

Foley, Chas. V. .

.

100

Fox, M. F 125

Eraser, R. J 175

Coetze, Theo 100

Gordon, Frank B. 135

Green, Clinton . . 50

Green, J. S 100

Hanavan, G. B. . . 50

Jackson, W. S. . . 400

Johnston, Bi. F. . . 135

Kelly, E. D 200

Lacombe, E. T. . . 85

Lynch, P 100

McCne, E. V 30

McLean, J. H. . . 100

McLeiiathan, H.W 200

Morriss, A. W. . . 200

:\rurphy, M. J 100

^''etter, Hy 110

Beuberger, G. . . . 85

Mchols, J. C 750

O'Neill, R. J.... 135
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Rate per Pay Roll

Name month Days Amount Clasaificatiou

Pensel, E 200 2^2 147.50 Clerk

Poirot, Camille H. Y5 30 75 Typist

Purdy, J. E 100 30 100 Canvasser

Quackenbush, J. L. 500 24 400 General Atty.

Eobinson, C. A . . . 25 30 25 Asst to Genl. Atty.

Robinson, W. J . . 80 30 80 Stenographer

Ryan, W. H 110 30 110 Stenographer

Sickels, J. E 300 221/2 225 Attorney

Silattery, T 100 30 100 Investigator

Southard, F. H.. 125 30 125 Clerk

Smith, H. J. .
.'.

. 50 30 50 Attorney

Sinith, C. V 25 30' 25 Attorney

Streble, Jos 110 30 110 Stenographer

Swatton, W. H. . . 110 21' 77 Clerk

Tracy, D. J 85 30 85 Canvasser

Yan Dervoot, A. OL 125 30 125 Canvasser

Watson, F. G 50 30 50 Attorney

Waugh, T. L 50 30 50 Attorney

Williams, F. S. . . 400 221/7 295 Attorney

Public Service Commission,

1st District. Total, $9,434.73

Interborough Rapid Transit Co.

Correct J. L. Q
General Attorney.

Engineering: 165 Broadway, Rbom 140'6.

Rep. Office; Easement Div., Room 1406. Feb. r,, 191.5.

Rice, W. G $2. 85 7/10 $1 . 9« Carpenter

Total, $1.99

Tnterborongh Rapid Transit Co.

Correct, C. FL Decker,

Chief Time Clerk,
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Eiee, W. F $2.85 2/10 $0 .57 Carpenter

Total, $0.57

Interboroiigh Rapid Transit Co.

Correct, C. H. Decker,

'Chief Time Clerk.

Mr. Quackenbush.—^Mr. Chairman, may I make an observa-

tion about that. That is a year ago. I was going to ask if this

is the same because vphen you read the figures I reoall there were

changes. I recall that at that time the charges were only as a por-

tion of the time of these attorneys devoted to this particular line

of business.

Q. You would say that they would vary ? A. Yes. For in-

stance, some of them getting $50.00. That would mean that he

devoted services to the extent of $50.00 for the month.

Q. How about these $400'.00' men { A. They were probably

devoting their exclusive time to that.

Q. Have you a more exclusive list? A. (Xo answer by Mr.

Quackenbush.

)

Chairman Thompson.— Is that Jackson the ex-Attorney Gen-

eral?

Mr. Quackenbush.— Yes, sir.

Assemblyman Feinberg.— I don't want any misunderstanding

in this matter. He referred to this document before showing that

I was a member of a Commission and left the impression that I

had some interest in these figures. He knows that I am ap-

pointed by the Supereme Court and have no interest in the proceed-
ing at all. I merely fix the damage as a Condemnation Commis-
sion and do not have any interest in the proceeding.

Mv. Quackenbush.— That is true.

Mr. Moss.— ]\rr. Quackenbush, the list which I will read in
evidence i^ Febniary, 1915, and it totals $9,431.75. The list

which you hand me of February, 1916, totals $10,763.00.
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Mr. Quackenbush.— I should say the average should be about

$10,000, and it would varj in accordance with the time devoted.

Mr. Moss.— It is true these items have increased yo'ur salary.

Mr. Quackenbush.— That part of my salary charged in that.

Mr. Moss.— Your salary is not increased on this account ?

Mr. Quackenbush.— ISTo.

Chairman Thompson.— ISTor won't decrease when this is done '<!

Mr. Quackenbush.— jSTot with my consent.

Mr. Moss.— Well, $500.00 of your salary is charged in this

force account. Are you receiving the time salary, same annual

salary, that you received before there was any force account ?

Mr. Quackenbush.— Yes.

-ilr. Moss.— Before you had to oversee this kind of work you

were getting the time salary, were you not ''!

Mr. Quackenbush.— I think not.

Mr. Moss.— Well, has your annual salary been increased by

this ?

Mr. Quackenbush.— That is correct. My annual salary has

been increased by this. I stated here on the record when the mat-

ter was up before, giving the details in regard tO' my salary —
Mr. ]\Ioss.— AVell, just give us the figures before the third-

tracking began, what were they per year ?

Mr. Quackenbush.— $39,000 from all sources of these rail-

roads. You are not inquiring about any other source except the

railroads.

Mr. Moss.— What are they now ?

Mr. Quackenbush.— $45,000.

Mr. Moss.— So this was considered to be an addition to your

labors and therefore an addition to your salary ?
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Mr. Quackenbusli.— It certain is. I think you are right. Un-

fortunately, I made an incorrect statement.

By Mr. Moss: (Of Witness Kohler.)

Q. Does this, ilr. Kohler (indicating document to witness)

represent in substance all of the charges that come before your

Public Service Commission for approval, on account of the third

tracking? A. iSTos sir.

Q. AA'hat other ones? A. AA"e have all charges for labor and

material, for engineering and superintendence and taxes, interest

and damages. I think that is about all of them.

Q. I^O'W these papers which you have handed me in a folder

(indicating) are entitled " Interborough Rapid Transit Company

Third Tracking of Elevated Lines." In what respect does this

which I am now holding in the folder, differ from the exhibits

which I read? A. The papers in the folder represent monthly

statements which the Company sulimits to us, giving in detail the

charges of the several job numbers which have been established to

cover the cost of this third-tracking work and this Force account,

forms one or more of the items under those job numbers.

Q. Well, now, do these Force accounts give all the lawyers that

were engaged in the third-tracking accoimt ? A. This particular

one, I couldn't say that. I will say that all of the lawyers on this

Force account are charged to Job ISTo. F-11.

Q. I have just now turned to, I happened to open to it, one of

these punk slips. Job Xo. F-11, Sheet ^o. 113, and it reads as

follows: " E. E. Deyo, Services for May, 1913." You know he
is a lawyer ? A. Yes. That does not give all the lawyers, but it

gives all of a certain department and gives the detail of certain men
who are on a monthly basis and receive compensation directly from
the Company, and those are the men that are referred to in there.

Q. That J\rr. R. E. Deyo would not under the supervision of
Mr. Quackenbush? A. As to that T do not know. Those are the
men that are on the pay roll.

Chairman Thompson.— D,, v^,^, have outside counsel in this
business also?

Mr. Quackenbush.- Mr. Deyo, you might call him so, but for
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the last thirty days he has been connected with the Manhattan

Elevated.

(Questions asked Mj-. Quac-kenbush.)

Q. Do you know what service Mr. Deyo is performing? A.

Yes.

Q. What is the general nature? A. I have a committee that

meets with me regularly to consider all these questions, all the

litigation, not only the present litigation, but you must understand

we have a great volume of business going back over the past

several years and Mr. Deyo is one of that committee.

By Mr. Moss

:

Q. That in reference to the third-tracking ?

ilr. Quackenbush.— That is his portion charge.

!Mr. Moss.— Is he getting a larger salary than he did before ?

Mr. Qnackenbush.— He is getting $5,000 a year.

Mr. Moss.— Before he was getting $5,000, when he did not

have the third-tracking to do and this charge seems to be swung

in now on the third-tracking.

J\rr. Qiuackenbush.— That is because the greater portion of his

time is now devoted to this matter of third-tracking.

Mr. Moss.— If he was not doing the third-tracking business, so

far as you know, he would have the $5,000 just the same, would

he not ?

]\fr. Qnackenbush.— 'No, because we are getting that pretty

well cleaned up. I considered him for this position because of his

experience.

Mr. Moss.— Mr. Quigg does not appear on these sheets ?

Mr. Quackenbush.— I think not. I have talked with him about

it and asked his advice, but have no recollection of any charge of

his in this direction.

By Mr. Moss

:

Q. I find in some of these jiink slips, Mr. Kolilcr, R. E. Simons,
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who is not a lawyer. A. That I couldn't say. He is a real estate

expert, if I recall correctly. As far as I can say, his compensa-

tion is $10,000 a year.

Mr. Quackenbnsh.— 1 might state in that connection, Mr.

Chairman, when we started in to organize as to this volume of liti-

gation, I wanted to have somebody who could advise with me

about the reliable and competent real estate experts in various por-

tions of the City to whom we could leave the settlement of things

in these localities, and I also wanted a man whose general knowl-

edge of real estate conditions were such that he could cover the

whole groiuid, and I considered the names of a great many men

whom I will not mention and I considered Mr. Simons was the

Ix'st man to handle the thing. ^Ir. Simons sits with me on the

Advisory C^ommittee mentioned and ^Ir. Simons supervises the

work of all the real estate experts who are making appraisals for

our information and decides in making settlements and many of

them will appear as expert witnesses before the Commission. Mr.

Simons is the Clearing House between myself and the other real

estate experts.

Mr. Moss.— Then there are other real estate experts besides

Mr. Simons?

Mr. Quackenbush.— Yes.

Mr. Moss.— Have you a separate list of those ?

Mr. Quackenbush.— 'No.

By Mr. Moss:

Q. How would they come in? A. If there were any charges

they vifould be amongst these items.

Mr. Quackenbush.— They would come in, ilr. iloss, probably

as they rendered services.

Mr. Kohler.— Only as they rendered services.

By Chairman Thompson

:

Q. Are there any vouchers there that you have for acceleration ?

A. :N'o, there are none that I know of, but we have one voucher
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to which exception has been taken that might indicate along that

line. I don't know that we have the explanation of the Company

of it, but we have objected to it, I might say.

Q. What do you mean by acceleration ?

Mr. Moss.— I was a little timid about asking it, and more timid

about defining it.

By Mr. Moss

:

Q. Well, what was the matter of acceleratioii that you speak of,

Mr. Kohler? A. There was an item on Voucher A-1600 amount-

ing to $60.00, which is a payment to the Harlem Magazine, which

states on the front that it is the official organ of the Harlem Board

of Commissions, and it appears that this item is in payment for

an article on pages 26 and 27 of its issue for January, 1913, by

William S. Jackson, former State Attorney-General, in which one

paragraph refers to the new third-tracking and there is also a

voucher, A-1635, amounting to $10.10, which is a payment to the

same magazine for one hundred copies of its issue containing this

article. I was going to state what we had done vsdth that. We
have taken exception to that matter and under date of February

4th wrote to the Auditor of the Interborough Rapid Transit Com-

pany, stating these charges are not proper charges at cost. We
wrote, " Will you kindly let me know on what Journal entry these

items are credited, and submit a copy of the same in the usual

manner." As a reply to that letter, under date of February 2'7th,

Mr. Gaylor replies :
" We acknowledge receipt of your letter of

the 4th inst., requesting that we credit Job ISTo. F-11 with the

amount charged for an article appearing in the January, 1913,

issue of the Harlem Magazine, $60'.00 and for $10.10 for copies

of that magazine. That our records may be complete we should

have on file a statement of the reasons why, in your opinion, these

items are not proper charges of cost, and we would thank you to

advise us on this point at an early date." In reply to that we

wrote under date of February 23, 1916 :
" In connection with the

items of $60.00 and $10.00 paid to the Harlem Magazine and

charged on the statement for Job F-11, it appears that the making

of these payments amount to the anticipating of favorable com-



52 INVESTIGATION OF PuBLIC SeEVIOB COMMISSIONS

meiit in Harlem, wliicli is a species of acceleration of the public

opinion, whiah cannot be approved by the Commission.

Will you therefore kindly let me know what journal entry this

item was credited out, and submit a copy."

Q. Is that the last letter ? What is the date of that ? A. Febru-

ary 23rd, 1916, and it is the last letter on the subject.

Mr. Quackenbush.— This is the first information that I have

had of any objection being taken, and if any objection has been

taken to $60.00 out of the hundreds of thousands involved, I want

to have it explained. As I have said to the Committee, and I have

said it sincerely, there has not been anything, no matter how you

define it, that may be termed accelerating in anything in my deal-

ings. Now regarding these two items, I can only tell you the sub-

stance, which had to do with the general development of Harlem

as a result of the improvements of the Elevated Railroad. The

argument being that the third-tracking of the Elevated Railroad

would increase the values of Harlem property around 125th street.

That it was going to make it a new center and that the property

owners would have the benefit. The purpose of it was to endeavor

to get before the public our contention that we were benefiting their

property rather than damaging it, so that we would be able to

go ahead and make these settlements, which I have said to you

wo have made with sixty per cent, of the people. I don't agree

myself, speaking for myself, with the construction that has been

put upon it.

By Mr. Moss

:

Q. Is that the only acceleration there is ? A. That is the only

one I have ever heard of.

Mr. Quackenbush.— I want it understood, so far as I am con-

cerned, that whenever I have issued a communication' to the public

in this community on behalf of the railroad, it has been known that

it was on behalf of the railroad. I understand by acceleration that,

for instance, if the railroad wanted something and got up a meet-

ing of citizens and some distinguished resident of the locality got

up and made a red-hot speech for the railroad "without disclosing

the fact that at the time he was on the payroll of the Commission.
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Chairman Thompson.— I understand yon have on yonr force an

expert on that.

Mr. Quackenbush.— I have heard a lot about that, but I want

to say this. The gentleman to whom you referm and he is pretty

well known to everybody, Mr. Quigg, has not had anything to do

with our public deals in the eight years he has been under my
supervision, nothing to do with public ofSeers of any kind or char-

acter. His business has been to conduct our litigation and from

time to time to advise with me about conditions that exist. The

whole time in our fight we had with the B. R. T. he had nothing

to do with it. I think it is only fair that I should make that

statement.

By Mr. Moss

:

Q. In what account does ice water and spring water that is used

in the third-tracking go ? A. It depends in what office such things

are used. If it is an egineer's office it is charged to that. If it

is in the legal office it is charged to that. That is no great expense,

because it is generally considered a part of the expense of running

an office. It is the usual charge part of the expense of the office,

the same as gas, electricity or rent, etc.

Q. That's all right, but something got away. All these papers

are here, are they not ? A. Everything is here.

Mr. Moss.— I want to make sure that the entire cost of opera-

tion is in the bills. Mr. Quackenbush, are there any other services

of yours that have come into these pink vouchers, do you know?

I see petty cash frequently, which I suppose would come in regular

form. Are there any services charged ?

Mr. Quackenbush.— Do you mean me as an individual or the

department? If you mean me as an individual, there is nothing

for me except as comes in on the payroll. So far as the depart-

ment is concerned there may have been a great many things.

Mr. Moss.— My question is, whether this is cash disbursement,

or whether there was any of the salaries charged ?

Mr. Quackenbush.— ISTo others that I can think of beyond those

you have mentioned, that of Mr. Deyo and Mr. Simons.
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Mr. Moss.— Now here on Sheet 8-1914, Job F-11, is the entrjr

" J. L. Quackeubush, General Attorney, charge record GA-79,

$1Y0.51." Have you any idea from the

—

Mr. Kohler.— I might say, if I am permitted, that in connec-

tion with this matter of the direct charge records, they are sub-

mitted to the Commission, and on such direct charge records are

the items for which this is an expense. I have some of those

here, which I cannot say cover that particular item which you spoke

of, but there is a sample of one. (Witness delivers copy of paper

to counsel). That covers printing.

Mr. Moss.— Here is another one for printing of condemnation

statements and different forms. Here is $25.00, letters from

ISTew York Lawyers Club. What is that, do you know?

ilr. Quackenbush.— I can answer that. There was an article

in the Hearld announcing the fact that a certain condemnation

commission had made awards of six cents damages either at 86th

Street and 9 th Avenue or 38 Street and 6th Avenue and that infor-

mation was deemed by us important to the property owners. We
procured it and sent it to the property owners so that they might

know they didn't always get the large sums their attorneys prom-

ised them.

I didn't answer your first question. I think, Mr. Moss, that

all of these various items that you refer to, if they have odd num-

bers, are probably bills that are charged to me in some way but

all of which goes to the department.

Mr. Moss.— This item here, " Garrett Cullen, who was formerly

one of the lawyers for you, was he ?

Mr. Quackenbush.— One of the lawyers who was doing the work
with us.

Mr. Moss.— Who is Garrett Cullen ?

Mr. Quackenbush.— Garrett Cullen was an attorney in the

office for a great many years. He came up there as a young man
and started out in business for myself, and at the time we were
organizing this division he was employed to rlo the work of canvass-
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ing and as we got the thing in hand his services ceased. I may
say to you that when the surface lines made it necessary for me
to reduce a number of lawyers I said to the men that when we

go into the work I should give them the iirs.t opportunity, and

CuUen was one of them.

]\Ir. Moss.— Mr. Chairman, if you want to go further with

this, we will pursue it in sub-committee, and you, Mr. Kohler, will

co-operate in anything we want ?

Mr. Kohler.— Certainly.

Mr. Shuster.— Mr. Chairman, in order to get from the sub-

committee's record into this subject of the main record I would

like to introduce at this point and have written in the record what

seems to be additional memorandums from Mr. Rogers to Mr.

Coleman, dated July 29th, 1913. This I take it is for the pur-

pose largely of determining or getting advice on the legal and ad-

ministrative services.

"July 29, 1913.

" Interborough Rapid Transit Company Memorandum of

Amounts Expended in Connection with the Proposed Sub-

way Routes of March 31,-1913, as shown on attached sum-

mary dated July 5, 1913.

" Engineering and superintendence $129,659.09

" These charges cover the payment of salaries to Mr. S. L.

F. Deyo and his staff for the time devoted by them to Subway

Propositions, together with the rental and incidental expenses

of his office, from May 1, 1909, to March 1, 1913, and the

salary of Mr. William Barclay Parsons as consulting en-

gineer, from January 1, 1910 to March 31, 1913.

" Administration $107,327.15

(In pencil: $10,000.)

" These charges are almost entirely the expenses of the

Publicity campaign in 1910 and 1911, with the exception

of $10,000 paid to the Auditor for extraordinary services,

etc.

"For the period from March 1, 1909 to March, 1913,

the salaries and incidental expenses of General Officers, viz.

:
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Chairman of the Board, President, Vice-President and Gen-

eral Manager, Vice-President, Secretary, Treasurer, Auditor,

together with the salaries and incidental expenses of their

staffs, amounted to $1,532,000. IsTo portion of this amount

has been charged to ' Proposed Subway Koutes.'

' Legal expenses $75,000 (in pencil)

" Obtained from the Auditor's office, July 25, 1913.

(In pencil) : Distributed as shown in Mr. Coleman's Memo.
" (In pencil) : D. L. T. (364659.09).

" (In ink) : (Pencil figures, etc., so on original.)"

By Mr. Shuster

:

Q. Mr. Kohler, the details of Engineering and Superintendence

were cheeked over by your Department ? A. Yes.

Q. And these were the only details and vouchers which your

department checked over of this prior determination? A. Yes.

Q. And your department is the one department that checks the

original vouchers in connection with determinations under the

contract? A. Yes.

Mr. Shuster.— Mr. Chairman, I would also like to read into the

record the following testimony which appears on the minutes of

the sub-committee:

" COPY

"

" July 31, 1913.
" Memorandum for Mr. Coleman

:

" In connection with Mr. Turner's investigations, the fol-

lowing observations should be made with respect to the allow-

ances aggreed upon for the cost of subway and elevated im-

provements and extensions:

" 1. Attorney's fees, $75,000 was allowed as follows: fee

to E. E. Eogers, $50,000; to Mr. Grout, $17,500; and to

Mr. Delancey Mcoll, $7,500 ; total $75,000. Of this amount
$65,000 was charged against the subway, and $10,000 was to

be distributed between the Manhattan Elevated extensions

and improvements in the proportions of their cost.

" Against the Manhattan Elevated, $15,000 specific charges

were approved against the extensions. Of the foregoing
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amounts everything has been paid except my fee and Judge

Dillon's fee—these having been, however, agreed upon. Mr.

NicoU's bill has not been distributed upon the books of the

company, but will be distributed on Mr. Gaynor's return.

" 2.. General Superintendence.—On this item $125,000 has

actually been paid and $25,000 is held in reserve to be dis-

tributed out of the general services of the engineering and

operating staff.

" The remainder of the items represented by the detailed

bills submitted have all been paid, and will be found properly

entered upon the books of the company.

" This memorandum I write at your suggestion, in order

that Mr. Turner in looking over the matter may understand

the status of our books.

" E. E. EOGEES.
" The following appears endorsed on the memorandum in

Mr. Coleman's own handwriting:

" Mr. Turner

:

" I ask Mr. Eogers to put his ideas on paper and he has

handed me this memorandum. At our conference yesterday

the subjects of legal fees and superintendence and engineer-

ing were discussed and certain figures tentatively considered.

As to the legal fees I regard them as reasonable compared

with the fees usually paid to lawyers for similar services by

large corporations.

"As to the services of the administrative officers I am not

prepared to pass on their value. Same comparison may be

made with the allowance to the N. Y. Municipal R. C, July

31, 1913. G. S. C."

Mr. Shuster.— That completes all data here for the purpose of

the main record.

Mr. Moss.— How long has Mr. Simons been on your payroll

for $10,000 ?

Mr. Quackenbush.— My recollection is it was about midsummer

of 1913, a little over two years.
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Chairman Thompson.— Has he been working with the same

thing ?

Mr. Quackenbush.— I organized a Bureau very shortly after.

Chairman Thompson.— Did he appear before the Board of

EiStimate in any matter?

Mr. Quackenbush.— Xot that I recall.

Chairman Thompson.— Since 1913?

Mr. Quackenbush.— JSTot that I know of.

Chairman Thompson.— Did he before that ?

Mr. Quackenbush.— Oh, he had a good deal to do with the

whole subway situation and that is one of the reasons why we

employed him. Mr. Simons M'as very acti-\'e in all of these public

matters pertaining to the subways. He had large interests in the

Bronx that he was looking after himself. He was not friendly

with us all the time.

Chairman Thompson.— We will suspend now imtil March 2nd,

1916.

(Whereupon the Committee adjourned imtil tomorrow morn-

ing, March 2nd, 1916, at 11 o'clock A. M.)

MARCH 2, 1916— 11:56 A. M.

New YonK Couxty Lawyek.s' Association, 165 Broadway.

The Committee was called to order pursuant to adjournment.

Assemblyman Feinberg in the Chair.

Alfhed Craven, recalled, testified as follows:

Acting Chairman Feinl)erg.— ilr. Craven has been sworn in

this proceeding before?

Mr. Shuster.— I believe he has.
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Mr. Moss.— Before the General Committee ?

Mr. Shuster.— Yes.

By Mr. Shuster

:

Q. You are the Chief Engineer of the Commission, of the First

District ? A. I am, sir.

Q. And when were you appointed ? A. Appointed in October,

1911^ as Chief Engineer.

Q. And you have continued to be the Chief Engineer down to

the present time ? A. I have, sir.

Q. You are familiar with the prior determination made in con-

nection with— A. In a general way, yes.

Q. And particularly the determination made with the Inter-

borough? A. Yes, sir.

Q. Do you recall the date of that ? A. The prior determination

was made I think in October, 1913.

Q. Yes. October 14. A. I think it was October, yes.

Q. Well, now, will you please tell us just what that prior de-

termination is ? A. It is meant to cover the expenditure by the

Commission, certain expenditures by the Commission, and by the

operating company prior to the signing of the dual contracts.

Q. And the date of the dual contracts with the Interborough

is— A. March 13, I think, 1913.

Q. March 19, 1913 ? A. March 19, 1913.

Q. Will you state just what method you pursued in making

this determination ? A. Well, in a general way the

—

Q. We would like to have it specific. A. Well, the expenditures

that were made by the Commission back, extending back as far as,

I think, as 1907, were taken from the records as far as they con-

cerned the routes, subways and other roads, being a part of the

Interborough's work, were gone over, and whatever expenditures

were considered proper were charged up in this prior determination

against the City. The Interborough Company also submitted to

the Commission certain expenditures made by them. They were

included in this determination.

Q. To whom did they submit their statements ? A. They were

submitted to me.

Q. And what was the nature of the proof that they submitted,

of their expenditures to you? A. What?
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Q. What was the nature of the proof that they submitted to

you for your determination ? What did it consist of ? A. Why,

it consisted of their expenditure, their legal expenditure, engineer-

ing expenditures, and real estate.

Q. Well, now, Mr. Craven, we know what it consists of. I

want to know what proof of the expenditure was laid before you

by the Interborough Company, upon which you made this prior

determination ? A. That came to me from our Accounting De-

partment, who went to the Interborough Company, and went

through their accounts and books, and investigated the details for

the expenditures that they claimed to have made.

Q. When was that done ? A. Well, that was done along through

the summer of 1913, extended over a considerable period of time.

I don't know just how long.

Q. Were they there at your instruction ? A. Yes, sir.

Q. And that was the accounting department? A. That was

the accounting department.

Q. And who were the employees or officers who made that in-

vestigation? A. Mr. Turner, Daniel Turner, has charge of the

accounting department and he has under him his chief accountant,

Mr. Kohler, and also a Mr. Willcock. They are the ones that made

an investigation of the vouchers and payments and claims made

by the Interborough Company.

Q. And then did they report to you ? A. They reported to me.

Q. Have you that report? A. The report is included in the

determination. The details of it are all on tlie files of the Com-

mission. They are very extensive, very voluminous.

Q. You have them Avith you this morning? A. I believe Mr.

Turner has them. I am not sure if he has them. They are very

voluminous. Thej- are at your disposal. I don't know wb.ethcr

they are here or not.

Q. And that was an investigation by the accounting department

of the Commission ? A. Yes.

Q. Covered all of the items allowed or charged against the In-

terborough Company's contribution in the determination? A.

Under the accounting department, that portion of it under me—
it covers certain items. There were other items that were sub-

mitted and gone over by Dr. Weber, who is the general accountant
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of the Commission. Others came from the Secretary. Others

came from the Legal Department.

Q. Well, will you get those records and identify what you are

talking about, so that we can know ? A. Will I get what ?

Q. Mr. Turner is right behind you. You say he has the rec-

ords. (Papers handed to witness by Mr. Turner.)

Mr. Moss.— Is ilr. Shepard here ? Mr. Shepard ? (No re-

sponse.)

By Mr. Shuster:

Q. Just let Mr. Coleman pick out the papers for us, that he

rendered his decision on— if you will just indicate what of those

papers you made your determination on, we will be obliged to you.

Acting Chairman Feinberg.— Mr. Craven, you mean ?

Q. Yes, Mr. Craven. A. In what portion of the determination.

These are only a portion of them.

Q. You made a determination under date of October 14, 1913,

known as the prior determination ? ? A. Yes, I did.

Q. And that is now final and conclusive on both the City and

the lessee, is that true ? ? A. So I understand, yes, sir.

Q. JSTow, upon what evidence did you base your determination

of the share of the Interborough Company?

(Chairman Thompson takes the chair.)

(Witness looks over papers, and turns to Mr. Turner.)

By Mr. Shuster

:

Q. Never mind. Mr. Coleman, we want to know what you

know about this, not what Mr. Turner knows about it.

Mr. Coleman.— It is Mr. Craven testifying. A. The first item

I find here in reference to the prior determination is— I think it

came from the Interborough Company.

Q. Well, don't yO'U know where it came from ? A. Came from

the Interborough Company.

Q. To you ? A. Auditor's office— from the Interborough

Company, Auditor's office, July 25, 1913. It is memorandum of

amounts expended in connection with the proposed subway routes
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to March 31, 1913, as shown on attached summary dated July 5,

1913. There is an item of Engineering and Superintendence,

$129,659.09. These charges cover the payment of salaries to

Mr. S. L. F. Deyo and his staff for the time devoted by them to

subway propositions, together with the rental and incidental ex-

penses of his office, from May 1, 1909, to March 1, 1913, and the

salary of Mr. William Barclay Parsons, as consulting engineer,

from January 1, 1910, to March 31, l',)13. The next item is Ad-

ministration. The item as claimed was $107,327.15. I might

add that this was the memorandum brought by Mr. Rogers and

taken up by Mr. Kohler and Mr. Turner, as representing me in

reference to these items.

Q. Well, w'hat did you do with regard to it ? A. Only approved

it after it had been brought to me by ]\Ir. Turner. I was not pres-

ent at this conference.

Q. Are we to understand all you did was to approve whatever

Mr. Turner submitted ? A. After having it properly explained

to me, yes, sir.

Q. Well, what, if any, explanations were made to you by Mr.

Turner or anybody else in regard to that memorandum you have

been reading from ^ A. I went over it at the time with Mr. Tur-

ner, and was satisfied with his explanation of what had taken

place there, and approved the items as given here.

Q. ISTow, do we understand that this memorandum which was

submitted by Mr. Rodgers of the Interborough to you, is the evi-

dence upon which you made your determination? A. Certain

parts of it, yes.

Q. Well, which parts? A. This item Administration was

$107,000, of which $10,000 we approved. That $10,000 was
amounts that were paid by the Interborough Company to the

Auditor, Mr. Gaynor— for his certain duties that he performed
during this period that were outside of his regular work.

Q. Do you recall what date that memorandum came to your
possession ? A. What ?

Q. Do you recall what date that memorandum came to your
possession? A. ISTo, sir, I do not. It must have been within a

few days 'after this conference.

Q. And in what manner did it come to you? A. Py Mr.
Turner.
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Q. By Mr. Turner? A. Yes.

Q. And not from Mr. Eodgers i A. No.

Q. Do you know where tliat originated, that memorandum ?

A. I only know— at the bottom here— it is obtained from the

Auditor's office on July 25, 1913.

Q. Is that all you know about it ? ? A. That is all I know about

it.

Q. And upon that character of proof, an unsigned statement,

setting forth certain fignires and statements, you based your deter-

mination of these costs ? A. Partly so.

Q. Partly so? A. Yes.

Q. Mr. Craven, under the contract, you are the final arbiter

on all these costs ? ? A. I am.

Q. And can you tell us— the purpose of these determinations

was they are required in the contract ? A. They are required so

as to determine the amount of moneys that shall be charged up

against the dual contract system.

Q. Well, what is the object of making determination ? A. So

as to see what money shall be charged against the City for con-

struction and equipment.

Q. That is the object of these determinations? A. Yes.

Q. And were these charged to any particular routes ? A. They

were. They were separated according to the different routes.

Q. Can you tell me which routes ? A. Well, I cannot recall. I

cannot tell you off hand.

Q. Mr. Craven, how much personal attention did you give to

this matter of the prior determination ? A. Why, I went through

it as far as I thought was necessary, to satisfy myself.

Q. Just tell us how far you thought was necessary ? A. Well,

I examined the determination as made out there. I didn't go into

the minor details of it. It was simply impossible for me to be an

accountant myself. I depended on my accountants.

Q. Well, have you any details on any of those gross items there

except superintendence and engineering ? A. Yes, there is— I

don't know whether it is in this file or not. I have a long mem-

orandum in reference to items— and for the departments I have

— yes—' that $107,000 was made up of a great many different

items, all of which were stricken out, excepting the $10,000 which

was allowed to Mr. Gaynor's account.
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Q. And can you tell us why they were stricken out? A. Be-

cause we did not think they were proper charges against the work.

Q. Do you recall what the items were \ A. Indeed, I don't. A

great many items. That is a matter of record. I don't know

whether it is in this hie or not.

Q. JSTow, what part of the prior determination do you take per-

sonal responsibility for ? A. All of it.

Q. All of it. Did you have any conference with any of the

Interborough officers with regard to this matter? A. I don't re-

call that I had any conference with them.

Q. What was done with your determination after it was fin-

ished and signed and served ? A. After it was finished and signed,

it was sent to the Commission, it was sent to—
Q. I understand that. After it was served what was then done,

by you ? A. That was the end of it, as far as I was concerned.

Q. You have done nothing further since that in regard to the—
A. Prior determination ?

Q. Prior determination. You didn't know objections were filed

to your determination ? A. Objections were filed by the Commis-

sion— or by the Interborough Company.

Q. Well, now, which is it? A. The objections were filed by the

Commission, and afterwards they withdrew those objections.

Q. Had you any personal work in connection with the objec-

tions? A. No.

Q. And handling those objections? A. ISTo.

Q. What are your duties where there was objections filed? A.

They come back from the Commission for me, from the Commis
sion to me— if the objections still continue, then I have to re-

consider them.

Q. Well, these objections must have come back to you ? A. No,

they didn't.

Q. Oh, they didn't? A. No.

Q. You are the one with whom objections should be filed, are

you not ? A. Well, they did come to me, but I didn't do anything

about it, because they were held up by the Commission. After-

wards there was a stipulation for the extension of time to consider

these objections. They were extended from month to month, until

I think—
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Q. That was for your convenience ? A. JSTo, sir,

Q. What was the occasion for an extension on objections ? A.

I cannot recall particularly what the occasion was.

Q. Do you know anything about that ? A. That stipulation was

extended from month to month, until the spring of 1914, and the

Commission finally withdrew their objections which made the de-

determination valid.

Q. D-id you advise with the Commission in regard to the re-

.scinding of their objections? A. I cannot recall having advised

with them at all.

Q. You have no recollection as to that ? A. ~So, sir.

Q. Well, what is your best recollection? A. My best recollec-

tion is that I did not advise with them, owing to the fact that from

time to time the stipulation was extended until finally they were

withdra^vn. There is one thing I wish to say about this file. I

returned to my office yesterday morning and I have not had time to

look through all the details of it, as 1 would like to have done.

Q. Now, Mr. Craven," what particular items of the determina-

tion were fixed as a result of your personal attention and investiga-

tion, aside from that of Mr. Turner or the Accounting Depart-

ment ? A. T cannot—
Q. Ton can specify the items? A. No.

Q. Here is a copy of your determination. A. I cannot specify

now. I would have to go back and have time to look through all

these records and familiarize myself with something that hap-

pened two or three years ago. I cannot answer off hand now. I

have no objection to doing so, but T cannot— T cannot remember

what happened.

Q. iSo there is not anyone of these items which you now can

specify as having been personally determined by you from your own

investigation ? A. I don't know exactly what yon mean by my own

investigation. I went through the determinations and through

such data as were available at the time that T considered necessary,

and gave them proper consideration.

Q. But the principal information you had is contained in this

unsigned memorandum, isn't it ? A. Regarding those items, yes,

sir.

A 3
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Q. And that is substantially all that you had before you ? A.

In regard to those items, and the explanations that Mr. Turner

made at the time. I cannot recall just what they were ; however,

they were sufficient to satisfy me that the determination I made

on those particular items was a proper one.

Q. You had no sworn statements of payments and expenditures

by the Interborough Company in regard to this matter, had you ?

A. ]^o sworn statements. The only statements I know of were as

far as the accountants went through the Interborough books and

vouchers, and so on.

Q. This matter was taken care of in a very informal manner?

A. A very formal manner, very careful manner.

Q. Well, do you know that of your own knowledge? A. I do

know this accounting department was digging into the Interbor-

ough books and going through all their vouchers and everything'

that was necessary.

Q. Do you know which ones of those items the accountants went

through the Interborough books on ? A. "Well, I think that the—
I think there is a list of this matter of $107,000, which he went

through the Interborough books to find out about them.

Q. About all of those items? A. Yes, I think ha went through

them all. I cannot state positively.

Q. You don't know of your own knowledge they made any in-

vestigation, except as you have been told? A. That is all I do

know.

Q. Either by Mr. Turner or by some accountant ? A. Yes, he

gave me assurance that these items had all been investigated.

Q. That assurance was by word of mouth conveyed to you ? A.

Yes.

Q. And not a matter of any record ? A. Well, the file is full of

records. I don't know just what is in it. As I said before, I have

not had time to familiarize myself with this—
Q. Well, as a matter of fact, you relied on Mr. Turner and the

accountant department ? A. I do rely on them, yes.

Q. You did in this instance ? A. Yes, sir.

Q. Without any exact knowledge as to whether or not the ex-

penditures had been actually made or not ? A. I always felt sure

they had been made.
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Q. Whj ? A. I was satisfied that they were not giving me in-

formation that they had not been investigating. I have confidence

in those gentlemen.

Q. Will you let me take that memorandum, please ? Just hand

me your file.

Chairman Thompson.— What gentlemen do you mean ?

(File of papers handed to counsel.)

iChairman Thompson.— Who do you mean by " they "
?

Mr. Craven.— Mr. Turner and Mr. Kohler. Dr. Weber. The
real estate department.

By Mr. Shuster:

Q. When this memorandum came to you did it have all of the

lead pencil memorandum on it that it now has ? A. I am pretty

sure that it did. I don't believe anything has been added to it

since, or taken from it.

Q. It is your understanding that this memorandum was submit-

ted by Mr. E-odgers, the counsel for the Interborough ? A. That is

my understanding of the matter, yes, sir.

Q. To whom did he deliver that ? A. I understood he took it

to Mr. Coleman.

Q. The counsel of the Public Service Commission ? A. The

counsel of the Public Service Commission and they held a confer-

ence at which Mr. Turner represented me.

Q. -Do you know whether or not the accountants or Mr. Turner

checked up the administration items from the vouchers of the

company ? A. A^Tiich items do you refer to ?

Q. Your administration items here ? A. That $107,000 ?

Q. Yes. A. I understood it was subsequently checked up by

Mr. Kohler. I think there is a statement of it in that file. I am
not sure of it, but I have seen the statement.

Q. Would you be surprised to know that Mr. Kohler only

checked up the engineering and superintendence from the vouch-

ers? A. Well, now, you are getting at a different proposition.

That item— I am pretty sure that—
Q. 'Now, Mr. 'Craven, you could answer that question. A. Mr.

Koehler can answer that question best himself, sir.

Q. I wish you to answer it. A. T cannot answer it.
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Q. Mr. Kahler already has answered it. A. I cannot answer it.

By Chairman Thompson:

Q. V\hj not i A. Because I don't know whether he did or not.

I know he went through what was necessary to check it.

Q. How do you know that ? A. Because Mr. Turner on that

date, he said—
Q,. You made no investigation o£ your own? A. I did not go

through the books, no, sir. Of course I didn't. I would not have

time to go through them.

Q. You took Mr. Turner's word that h© had ? A. I took Mr.

Turner's word that these matters, as far as they could be, had been

investigated in the offices of the Interborough Company.

Q. You say as far as they could be ? A. Yes, sir.

Q. Were you bound to make a determination if any investiga-

tion could not be made to satisfy you ? A. There were some items

there, there is one claim the Interborough made that we could not

get into—• that is, we could not —

-

Q. Tell us about that. A. It was a claim for administration,

amounting to a million and some odd hundred thousand dollars.

Q. $1,532,0'00; is that the item? A. Yes. I g-uess that was

the item. That we did not attempt to check up.

Q. Why ? A. Because we did not— I don't think it was pos-

sible to check it up. That is, that was what I was informed. We
had no figures for it.

Q. Who informed you of that item ? A. Mr. Turner.

Q. Mr. Turner informed you that it was impossible to check it

up ? A. Wot that it was impossible, but as I can recall the matter

•at the time, as a general proposition we did not think that they

should be entitled to that much money for their expenses— fi>r

their expenses, and coming right down to the point of that matter,

it was finally determined that $125,000 for construction would be

a fair amount to allow on that claim.

Q. How did you amve at the figures $125,000 ? A. Simply

like a great many people arrive at anything.

Chairman Thompson.^— ISTo
;

just tell how you arrived at it.

Mr. Craven.— I did not arrive at it.
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Ghainpan Thompson.—'ISro; then tell them you didn't. Don't

mate any comparison.

Q. Did you have any item, making up that aggregate of $1,-

5B2,000? A. No.

Q'. Where did you get that gross item from ? A. It was simply

Mr. Coleman and Mr. Turner, after consulting with Mr. Rogers

about the matter, came to the conclusion that that would be a fair

allowance to make on that amoimt of money.

Q. Did you consult with Mr. Rogers with regard to it? A.

No, I didn't.

Q. Do you know upon what basis they concluded $125,000 was

reasonable ? A. Well, no, I don't.

Q. Was there any item of $125,000 before you? A. No, there

w'ss not ; as I understand it there was no specific item covering

$125,000.

Q. Do you consider that yon had any evidence at all to war-

rant you to allow $125,000, or any amoimt ? A. I did. I con-

sidered that was a fair settlement of a million and a half dollar

claim.

Q. Well, what evidence did you have ? A. I have no specific

evidence in the way of figures.

Q. Who suggested the figure of $125,000 ? A. I don't know.

Q. Well, how— A. I think it was after—
Q. What do you know ; not what you think ? A. Well, I un-

derstood from Mr. Turner, who was at that conference, that that

was an amoimt agreed upon betv/een Mr. Rogers and Mr. Coleman

and himself) as a fair allowance to make as a charge against that

claim. Now, that is all I can tell you about it and on that basis

I was willing to certify that determination.

Q. Well, didn't you as a matter of fact determine that they

were entitled to $150,000 instead of $125,000? A. I want to

explain that.

Q. No. Answer the question
;
yes or no will answer that ? A.

It is on a marginal note there; it is down $150,000.

Q. Did you make that memorandum ? A. I didn't.

Q. Who did ? A. I don't know.

Q. You don't know who made that memorandum in pencil of

$150,000? A. I don't.
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Q. This is the evidence upon which you made your determina-

tion —' A. That was made in that conference with Mr. Coleman

and Mr. Eodgers and Mr. Turner.

Q. How do you know that, Mr. Craven ? A. Well, Mr. Turner

told me it was so at the time ; that is all I know.

Q. All you know al>out this is what Mr. Turner told you ? A.

That was all, and I was satisfied with his explanation.

Q. It is all you know about any of the items in connection with

this determination? A. That particular part of it.

Q. What other part did you know any more about ? A. I didn't

— I have told you already that I didn't go through the vouchers

in reference to any of those items. I gave no attention to the

details.

Q. We have been trying to find out just what you did. You
are the man who is responsible here, or the ofiicer who is respon-

sible. A. You know very well I cannot sit down and give my time

to matters that it takes some twelve or fifteen men their constant

time to go through the vouchers and determine those things. That

is not my position, it isn't my business.

Q,. That is your business under the contract ? A. I have to

trust to somebody to give me that information and I have perfect

confidence in the men who are entrusted with the investigation of

those vouchers and items in detail, and when they come to me and

report to me such and such is a fact, I am satisfied with their ex-

planation.

By Chairman Thompson:

Q. What do you do ? You depend on these fellows all the while ?

A. I certainly have to depend on all my corps.

Q. On everything that comes before the Commission? A. I

don't go into the detail myself ; I can't.

Q. You simply sign whatever they put before you? A. Just

as is ordinarily done in all large businesses.

Q. You get a man on the pay roll and you are satisfied he is

right, and you let it go at that ? A. I pay a man on the payroll

— when the payroll comes to me I certify that check, I don't go

into the details to find out whether he was there or not.

Q. You take whatever he does as final? A. Yes, when I was
satisfied and have confidence in the man.
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Q. You haven't got anybody working for you you haven't got

confidence in? A. I don't go into those details, Mr. Thompson.

You know well enough yourself, I can't.

Q. Is there any thing you do that isn't a detail ? A. I go over

the details with the — no, I don't even go over the details. I

don't add up the figures.

Q. You are drawing $20,000 ? A. How much ?

Q. $20,000 ? A. I am.

Q. That is the most salary paid to anybody here ? A. Yes.

Q. Now, Mr. Shuster wants to know what services you perform

for that $20,000, and I think you ought to be able to tell very

lucidly and quickly? A. Well, you come and spend a week's

time in my office, and I will show you.

Chairman Thompson.— No ; strike that from the record.

By Mr. Moss

:

Q. Before you proceed, Mr. Craven, aren't you a court ? A. I

rather take the position of court of first resort to pass on these

things.

Q. Under the law, you are a court ? A. Well, I am not a law-

yer; I suppose I am in a way.

Q. You can do more than the Commissioners can do, can't you ?

A. As far as those determinations I can, yes, sir.

Q. And if the Commissioners don't like what you determine,

they have to appeal, don't they ? A. Yes, they have to appeal.

Q. Even though in a sense you are the subordinate? A. I am

a court of first resort.

Q. Do you know of any way in which you could have .«erved

the City better than by cutting down these charges— you, in your

position as a court in this case? A. Well, when I cut a charge

down from a million and a half to three hundred thousand dol-

lars—
Chairman Thompson.— Did you cut them ? That is what we

want to find out. And if you did, tell us how you did it. You
ought to know something about it. It is a lot of money. Let's get

to it.

By Mr. Moss:

Q. As I understand, you say with regard to this very matter,

you depended upon your subordinates? A. Certainly.
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Q. Why didn't you act yourself as the court on this matter?

A. In what respect 'i

Q. Take this matter of $125,000. Why did you rely, in passing

out that large sum of money under your 0. K., why did you allow

your subordinates to determine that ? Why didn't you do it your-

self? A. If I didn't? I did.

Q. What is it for, then ? A. They reported to me the fact.

Chairman Thompson.— He asked you what is it for.

Q. What was it for ? A. It was the agreement as to the amount

that should be allowed for prior expenses on that item.

(}. Did you reach it by percentage ? A. Xo.

Q. Did you reach it by suggestion ? A. Xo.

Q. Who suggested $125,000? A. I don't know who suggested

$125,000.

Q. Out of whose fertile brain did the figure of $125,000 come?

A. I don't know.

Q. How did it happen to be exactly the amount that was paid

to Mr. Shouts '1 A. I don't know.

Q. Why did the figure of $150,000 come r,ut in pencil notes?

A. It was simply, as I say, an adjustment of a large claim by an

agreement that was — would be a fair allowance, from our point

of view, to allow on that large claim.

Q. How did it happen, then, in pencil, that $150,000 was ar-

rived at, which was the precise amount of the bonus to be paid to

Mr. Shouts ? A.I never heard of a Shouts bonus — I never heard

of it until I read it in the newspapers.

Q. Can you explain those two coincidences ? In the $125,000
and in the figures $150 000 that were arbitrarily arrived at, the

conincidence in its relation to the figures that were paid to ISh.

Shonts, and that were to be paid to ;Mr. Shouts? A. I can only

explain, for instance, that with a good many fiaures in my ex-

perience I have frequently found figures absolutely the same, made
up of different items, and they would reach the same results.

Q. I am asking if it does come to your mind that somebody
named those figures ? A. Those Avere named in that conference.

Q. Were they named by you, or by your subordinates, or were
they named by the other side of the conference? A. I don't

know.
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Q. Haven't you any recollection on it? A. No, sir.

Q. Now, as a court, you Avere sitting on a proposition that

$125,000 be paid out or allowed? A. No; it had not been paid

out.

Q. Well, it was to be allowed ? A. It was to be allowed.

Q. Irrespective of the larger figure, $1,532,000, $125,000 by

itself is a tidy sum ? A. That was a very small sum.

Q. It is a tidy sum ? A. A what— a tidy sum ?

Q. It is a tidy sum, worth a court's considering? A. Well,

I don't know whether it was a tidy sum or not.

Q. Did you consider it, personally? A. Well, I did not con-

sider whether it was to go to any particular individual or not.

It was an adjustment of a claim.

Q. In this bundle of papers which you have handed us is a

imemoraudum for Mr. Coleman, dated July 31, 1913 ? A. Yes.

Q. Signed by Mr. Rogers. Did that come under your view ? A.

I guess it did at the time, very likely.

Q. Well, did it? A. I presume it did; I don't know.

Q. Now, this item of $125,000 came under general superin-

tendence? A. Yes.

Q. Now, see what is in this memorandum that you handeid

. over here to Mr. Shuster a moment ago. Here is a long paper, but

under subdivision two is this :
" General Superintendence. On

this item, $125,000 has actually been paid, and $25,000 is held

in reserve to be distributed out of the general services of the

engineering and operating staff." Did you read that ? A. I very

likely did.

Q. What did it mean ? A. Just what it says, I presume.

Chairman Thompson.— Well, what is that?

Mr. Craven.— Just what it says.

By Mr. Moss

:

Q. " On this item, $125,000 has actually been paid." Who
got that money? A. I don't know.

Q. Did you inquire ? A. I presume I did— no, I don't know

whether I did at the time ; I cannot remember.

Q. Wasn't it important for the court to know who had got the
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$125 000 ? A. Well, I may have been relaxed in my duties as

a judge, but not being a lawyer, I probably did not give much at-

tention.

Chairman Thompson.— Just answer it as your duty from the

standpoint of a taxpayer and a citizen.

Mr. Moss.— And an engineer.

Chairman Thompson.— Don't answer as a court. A. I cannot

recall just the circumstances.

Q. Well, didn't you at one time know who got the $125,000 ?

A. I don't know whether I did or not.

Q. This letter, July 31, 1913, was before you, when you made

the allowance? A. Yes, sir.

Q. Didn't you know when you consented to this allowance of

$125,000, that $125,000 had been paid to Mr. Shouts? A. I did

not.

Q. Well, here is the next clause: " and $25,000 is held in re-

serve to be distributed." A. I don't know anything about that.

Q. Did you ask who was to get that? A. ISTo. That was to

be held in reserve for a later determination, I presume.

Q. Have you ever found out Mr. Shouts got both the $125,000

and $25,000 ? A. Not that is in that.

Q. Didn't you write that item of $125,000 in connection with

this item here in the memorandum for Mr. Coleman, signed by

Mr. Eogers? A. I did; I allowed that $125,000.

Q. You allowed the $125,000 ? A. Yes.

Q. Knowing it would cover a payment that had actually been

made ? A. I presumed so at the time.

Q. And as to the $25,000 it had not been made, and you did

not do anything, you did not pass anything? Well, then, leaving

out Mr. Shouts, you knew $125,000 had been paid to somebody

and you allowed the $125,000 ? A. I presumed so at the time.

Q. You presumed so, somebody. And you allowed the $125,000

to cover the payment that had been made ? A. That was general

expense, I understand.

Q. Well, you did it to cover the $125,000 ? A. Well

—
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Chairman Thompson.— Just answer the question. A. I don't

recall that had been specifically paid to anybody excepting

—

Q. You were informed that the $125,000 had been paid? A.

I presume so. I don't know.

Q. You knew that was included in a big item of a million and

a half, didn't you? A. I knew that $125,000 was a general al-

lowance made on—
Q. No, no; you knew this $125,000 was a portion of a claim for

a million and half, didn't you ? A. Yes.

Q. Yes ; and you thought if you allowed that $125,000 that had

actually been paid out— A. Yes.

Q. — that was a good settlement of a claim of a million and a

half, didn't you ? A. That was a fair settlement, yes, sir.

Q. All right. A. I wish to state that $125,000 was not specific,

and it does not say so there. It had been a great deal more than

that, had been paid out. I don't know how much more. That

$1,500,000 had been paid out, and on that claim, and I felt then

that we were making a good settlement by allowing that $150,000

on the whole business.

By Chairman Thompson:

Q. Did you disallow the rest? A. Yes.

Q. What? A. Yes.

Q. Have you got an order disallowing it ? A. Don't need any.

Q. Is there anything in the world to prevent them from present-

ing the rest some time ? A. I don't know. If they present it in a

bill I will take it up.

Q. What is left can be taken up then ? A. Never in connection

with the prior determination it can't.

Q. Then you are wrong when you say it has been disallowed?

A. Well, it was disallowed at the time.

Q. Well, where is the order disallowing it ? A. There is none.

Q. Then it has not been disallowed ? We did not treat it in that

way.

Q. How did you treat it— by word of mouth, or something ?

A. Simply allowed that much; the rest was disallowed.

Q. Tell me— I want to know how the rest was disallowed ?

A. It was not allowed.
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Q. Well, it was not disallowed? A. That you will have to

figure out for yourself.

Q. You are trying to make it ap,pear it was disallowed. I

want to know how it was disallowed? A. By not allowing it.

Q. You think that disallows it? A. Yes.

By Mr. Moss:

Q. Don't courts make orders as a rule? A. You will have to

excuse me about my being a court—
By Chairman Thompson

:

Q. Why didn't you put it in the order that the rest of the items

were disallowed ? A. I didn't think it was necessary.

Q. You didn't think it was necessary, so that leaves it open ? A.

Ko. Yes, it may be open.

By Mr. Moss:

Q. Was there any claim for a million and a half filed in words,

letters or figures ? A. Not in figures, no, sir.

Q. Have you got any paper over there in your department which

shows that claim for a million and a half and the details of it?

A. Not the details of it.

Q. Have you any papers upon which you have entered any

disallowance of anything? A. ~So.

By Mr. Shuster

:

Q. But— A. Not that I know. There may be some papers

in the record there where they have checked off, disallowed items;

I don't know.

Q. Mr. Craven, they had to make a claim of having expended on

this work $1,532,000? A. That claim is on record somewhere; I

don't know.

Q. It is in your memorandum here? A. Probably in thsit

file. As I say, I have not had an opportuity to carefully go over

that file, as I did at the time that that determination was made.

Q. How can you ever tell from any subsequent statement the

company may file, whether or not you are not dujJlicating that

$125,000 ? A. Well, Mr. Shuster, if they make any claims, speci-

fic claims in detail, we will look into them and find out whether

they are proper, and if they are not, they will not be allowed.
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Q. How are you going to know ? You have no evidence of what

that $125,000 covers? A. Well, we will find out.

Q. But how can you ? A. We can find out by inquiring.

Q. Tell lis how. We would like to know how you are going

to discover ? A. I think you would find out if you had to.

By Chairman Thompson

:

Q. Do you know how you can find out ? A. I think we could

find out.

Q. Don't you think— A. If they make subsequent claims that

might include that $125,000 in it again—
Q. Any of this $1,532,000 ? A. I don't believe they could.

By Mr. Shuster:

Q. How will you know? They gave you no items. All they

gave you is an aggregate sum ? A. I believe I have an indistinct

recollection that a good many of those items are on the records in

our general accountant's office, in Dr. Weber's office. I am not

sure of it, though I can find out.

Q. You have not in your office? A. No, we haven't them in

our office, but if they are a matter of record they can be found,

Mr. Shuster.

Q. But you don't know whether they are a matter of record?

A. Well, I have— I presume they are. I can only presume they

are. I don't see how a man can make up a statement of that kind

without he makes it from some record, probably.

Q. Your own testimony is this $125,000 was practically the re-

sult of a barter or trade ? A. Yes, sir.

Q, Or understanding, and no evidence to support it, excepting

their statement they had spent $1,532,000 ? A. Yes, and from

our general knowledge of what was going on, I have no doubt they

did.

Q. But how do you know it was properly chargeable under the

contracts to this determination ? A. Well, it was not—^ that $125,-

000— you mean $1,500,000?

Q. Or any part of it. How do you know the $125,000 was

properly chargeable ? A. Well, we believed—
Q. Well, what you know, not what you believe. A. Well, I

don't know.
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Q. And you had no evidence before you at all ? A. No ; if you

put it that way, no.

Q. It was simply a compromise? A. Yes.

Q. A barter? A. Yes, what I considered a good settlement.

Q. Is that the kind— well, is your position that of negotiator

between the City and the lessee in this matter ? A. Well, I think

it is in a way, yes, sir. I was satisfied that that was a fair amount

for them to charge as against a parallel charge of the Commis-

sion covering the same period of something over a million dollars,

and knowing they were working on the same general lines, with

their counsel force, with their administration force—
By Mr. Moss

:

Q. Did the City get that million dollars you are talking about ?

A. The City ?

Q. Yes ? A. The City expended.

Q. Expended, yes? A. Expended that million and it was

charged up in that determination as against the dual subway

system.

Q. Was there any item in that $1,532,000 that was legally

chargeable against the City under that contract? A. I cannot

say there was.

Q. Then how did you dare allow a single dollar of it ? A. Well,

because I thought it was a good settlement.

Q. Why should you settle a million dollars for $125,000—
A. I presume—

Q. Listen to me. — when you cannot say a single dollar of

the claim of a million dollars and a half was legally chargeable

against the City? A. Well, because I thought they could collect

the money if they went into court arbitration about it, and it was

a good settlement, by advice of counsel.

Q. Did your counsel advise that ? A. The counsel, as I under-

stood, agreed that was a fair settlement.

Q. George S. Coleman? A. Mr. Coleman.

Q. Now, once more— you have forgotten your previous an-

swer. Is there a dollar of that $1,532,000 that was legally charge-

able against the City ? A. Well, I presume there was. I cannot

say positively.
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Q. Did you come to the conclusion there was ? A. I was under

the impression there was— probably a good deal more than that.

Possibly more.

Q. Stick to the items of the $1,532,000 what items of that—
A. I cannot specify any items.

Q. Well, what item can you state generally of that $1,532,000

was legally chargeable against the City of N^ew York ? • A. I can-

not specifically, any of them.

Q. Did you come to the conclusion at that time that there was

one item legally chargeable against the City in that claim? A.

Not in detail, no.

Q. How did you dare allow $125,000 of the City's money in a

compromise of a claim where you cannot find a single item charge-

able ? A. I thought I was doing what was proper at the time.

Q. Who asked you to do it? A. ISTobody. That was pre-

sented to me. I accepted it as personal.

Q. Who told you it was proper? A. ISTobody told me it was

proper.

Q. Did Mr. Coleman tell you it was proper? A. He did not,

personally, no.

Q. You only inferred he thought so ? A. Yes.

Q. Didn't you ask him if it was proper? A. No.

Q. Why? A. I didn't think it was necessary.

Q. Isn't he there for that purpose? A. Well, when he simply

informs me of a thing, through another party, I am willing to

accept the statement.

Q. What other party does he inform you through? A. Mr.

Turner.

Q. He is not a lawyer either ? A. 'No.

Q. You have again and again disclaimed the idea that you are

a lawyer or a court. You say you don't know about such things.

What do you have Mr. Coleman there for ? A. Legal adviser.

Q. Why didn't you advise with him on this proposition? A.

Because I understood that this was— a meeting had been held

and the matter had been thoroughly discussed, and after being

discussed Mr. Coleman and Mr. Turner thought that was a proper

allowance.
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Q. Who told you such a meeting had been held? A. Mr.

Turner.

Q. 'Who was present at the meeting? A. Mr. Coleman, Mr.

Turner Mr. Eorgers, and I don't know whether anyone else was

present or not.

Q. Did you just sort of take a hint that thing was to be allowed,

and let it go through? A. I did not take a hint at all. I was

satisfied from the explanation made that that would be a fair

settlement of that.

Q. Where was that meeting held? A. I understand in Mr.

Coleman's office.

Q. Who told you? A. Well, I don't know that anybody told

me. Mr. Turner had attended this meeting, and I presume that

was in Mr. Coleman's office.

Q. Why didn't you attend it ? A. Because it was in all these

conferences where a matter of accounting is concerned, and I

wished Mr. Turner to represent me, because he has to follow up

the details of anything that is taken up in these conferences.

Q. Why didn't you go yourself with Mr. Turner ? A. Well, I

can't tell the reason. I don't know really. I couldn't say whether

I was at the office that day. I don't know.

Q. Did you try to be there ? A. I don't know. I don't know—
I cannot answer anything about the details of that conference.

Q. Here was a conference which was to determine whether you

as the one authority— you personally as the one authority— you

personally as the one authority, should piit your check upon these

items—' of those millions of dollars. Can you say any reason why

you were not there ? A. I don't recall whether I was even in the

City at that time. I may not have been in the City. I don't recall.

Q. Can't you get some kind of recollection about this very im-

portant matter ? A. iSTot more than I have told you.

Assemblyman Feinberg.—^N"ot even about records?

Mr. Craven.— In what respect ?

Assemblyman Eeinberg.— You have some records ?

Mr. Craven.— They are there.

Chairman Thompson.— Did you keep a diary ?
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Mh Craven.— You mean, to recall whether I was in the City.

Assemblyman Feinberg.— Whether you referred to any docu-

ments at all.

Mr. Craven.— All these documents before me.

By Mr. Moss:

Q. Was the Interborough represented at that conference? A.
Mr. Eodgers.

Q. How do you know that ? A. Mr. Turner informed me he

was there.

Q. Did you know Mr. Eodgers himself was getting a bonus ? A.

Yes. We passed on Mr. Eodgers' allowance. I don't call it a

bonus. I don't know whether you call it a bonus or not. We
passed on his allowance.

Q. Now, you did pass on Mr. Eodgers' allowance yourself ? A.

And Mr. G-aynor's allowance.

Q. Yes. You are not certain whether you passed on Mr.

Shonts's allowance, but joii know you passed on Mr. Eodgers' ?

A. As far as my information was concerned, no allowance was

claimed for Mr. Shouts— never had been.

Q. Was Mr. Eodgers a paid officer of the Interborough ? A.

He was.

Q. Under a regular salary ? A. I don't know whether he was

under regular salary or not.

Q. You never inquired ? A. I never inquired.

Q. Do you know whether Mr. Eodgers had presented any bill

for this extra $50,000 ? A. I don't know whether lie did or not.

Q. What is your best information ? A. I have no information.

Q, Don't you know he did not ? A. ISTo.

Q. Did you pass that, too ? A. I passed that claim on the state-

ment that— the counsel— there is some memorandum, I think,

that stows what amount the Interborough claimed sho'uld be paid

to Mr. Eodgers and to Mr. Gaynor for their services.

Q. Yes, yes ; well, now, as to Mr. Eodgers, you knew when you

were allowing the payment to Mr. Eodgers it was afFecting the

City of ISTew York financially, didn't you ? A. Certainly, any

payment we made on those determinations.
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Q. Don't you know Mr. Eodgers did not render any bill for

that ? A. I don't know.

Q. Don't you know lie made no claim for it ? A. I don't know.

Q. Don't you know it was a pure gratuity to him ? A. If what

you state is a fact, it probably was.

Q. How is it you did not know anything about it when you

checked it ? A. I think I am wrong about that. I believe I recol-

lect— I believe that both Mr. Eodgers' and Mr. Gaynor's— those

allowances were made for their extra services.

Q. Yes, but they had not asked for the allowance, had they?

A. I don't know whether they had or not.

Q. They had no legal claim for those allowances, had they ? A.

Well, I think it is a very common occurrence to pay a man —
Q. A good policy for an honorably dealing company to deal

fairly with its employees? A. That is proper.

Q. But what right had you to bind the City of New York to

the gratuities given by the Interborough Company to its faithful

employees ? A. I think it is a proper charge as against the prior

determination for work done prior to the signing of the contract.

Q. They had done the work, regardless of the $50,000— they

had done the work regardless of the bonus, hadn't they ? A. That

I don't know.

Q. Don't you know they had ? A. No.

Q. Don't you know the bonus did not make them do the work

;

it was simply an extra reward ? A. They were entitled to it.

Q. What right had you to make the City of New York an

eleemosynary institution ? A. I don't see where the City of New
York in a business proposition is any different from any other

people.

Q. Well, I know this very well, if you will excuse the personal

reference. Whenever I did any extra work in the District Attor-

ney's office, if I sat up all night for a week, and fought all day for

a week, I gpt just my regular salary, and if somebody had paid me
any more somebody would have gone to jail. A. I worked nights

and days too.

Q. Well, you got your salary
;
you got no bonus ? A. No.

Q. What right had you to be giving away the money of the City

of New York as bonuses to the Interborough for its faithful of-
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ficers? A. The Interborough. had advised those were proper

charges.

Q. Didn't you know when that $125,000 was allowed, that it

was to represent, or that it was for the purpose of covering the

payments that had been mad© to Mr. iShonts? A. I did not,

positively no.

Q. Or somebody like Mr. Shonts ? A. No
;
positively no.

Q. That somebody was geeting a bonus? A. Positively no.

Q. What did you know about it ? A. Just what I have said.

Q. And you just gave away money, without knowing what it

was for ? A. I considered that a fair —
Chairman Thompson.—'We don't care what you considered.

Mr. Craven.— Then I cannot answer your question.

Chairman Thompson.— Did you know what it was for ?

Mr. Craven.— No.

Chairman Thompson.—^Well, that answers the question.

By Mr. Moss:

Q. Does any employee of your department get $50,000 a year,

bonus or otherwise ? A. Not that I know of.

Q. They work pretty hard? A. Yes.

Q. You put in extra work ? A. Yes.

Q. Mr. Turner certainly did ? A. Yes.

Q: You didn't dare attempt to give a man in your department

indirectly a bonus of $50,000 or $10,000? A. The City cannot

do those things.

Q. But when it is tied into a contract, through you, it can and

does ? A. When I am advised by counsel —
Chairman Thompson.— Just answer the question.

Mr. Craven.— I can only —
By Mr. Moss:

Q. The City did do it through you, didn't they ? The City did

it through you in connection with Mr. Rodgers ? A. They did it

through me. I am responsible for it.
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Q. And could not do it for their own employees, could they?

A. I don't think they could.

Q. You say you are responsible for it? A. I am responsible

for it.

Q. You are the man through whom it went ? A. I am respon-

sible. I assiune the responsibility, as far as the official action is

concerned.

Q. Didn't Mr. Coleman work as hard on the one side as Mr.

Eodgers did on the other? A. I presume so.

Q. And got no bonus at all ? A. I have not allowed him any.

Q. Don't you think you have been pretty liberal with the City's

money? A. I don't.

By Chairman Thompson

:

Q. You knew, when you allowed these items, this >$125,000

item, you didn't know what it was for ? A. I knew —
Q. Answer the question. A. I knew it was a part of a general

claim for $1,500,000.

Q. You did not know anything about the items that made up
this $125,000, or what it was for? A. ISTo, specifically, no.

Q. But you did know when you allowed the auditor $10,000

and the attorney $50,000, you knew what it was for? A. Yes.

I allowed it.

Q. And you allowed it, at the time, knowing what it was for,

and knowing it was in addition to the regular salary of both these

men ? A. I did.

Q. Knowing it was given after the service was rendered for

which they had been paid a regular sa.lary ; is that correct ? A.

J^To. I don't understand they had been paid a salary for that work
at all.

Q. You knew they had been drawing a regular salary from the

company that employed them I A. I did.

Q. And you knew that ilr. Eodgers' regular salary amounted
to more than $25,000 a year ? A. I don't remember what it was.

Q. You knew it was more than your salary ? A. I do not.

Q. ISTever knew ? A. "Well, I may have known.

Q. Then you never inquired ? A. Certainly I did not inquire.

Q. You never inquired as to what salaries these men had, nor
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what contracts they had with the railroad, nor what service they

had to perform for their regular salary ? A. ISTo, I did not.

Q. And without that inquiry, you went on and allowed both

these bonuses, knowing that you were doing it, and charging it to

the city ? A. I allowed them, yes.

Q,. Just answer the question. A. I can only qualify my answer.

Q. C'an't you answer? You say you did not know what these

men were drawing from the railroad ? A. I did not.

Q. And you did not know what their contracts for services pro-

vided for them tO' do for the railroad ? A. I did not.

Q. And made no inquiry ? A. I did not.

Q. You knew when you allowed the item of $50,000 to Mr.

Rodgers, and $10,000 to the auditor, that they were in addition to

their regular salaries ? A. It was.

Q. You knew that ? A. I knew that.

Q. And knowing that, you allowed them against the city, know-

ing it was to be charged against the city ? A. I did.

Chairman Thompson.— That is all. Any more questions ?

Mr. Craven.— ISTow, I wish to say in respect to that—
Mr. Moss.— Miss Stenographer, will you mark that page in evi-

dence—
Chairman Thompson.-— I want to say this to you, as Chairman

of this Committee: I am going' to prefer charges against you as

Chief Engineer of the Public Service Commission, for allowing

these items. If you have anythng to say about it— I shan't do it

before to-morrow— you can come in this afternoon.

Mr. Harkness.— As a friend of Mr. Craven's I advise him not

to give any more material to this Committee, as it is simply to be

used against him— for what purpose I cannot say.

Chairman Thompson.— You advise Mr. Craven—
Mr. Moss.— As a friend— in what relation ?

Chairman Thompson.— You are assistant counsel of the Public

Service Commission ?
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Mr. Harkness.— I simply say to Mr. Craven, as a friend of his,

that anything he gives to this Committee— what its outrageous.

Chairman Thompson.— You do this as counsel for the Commis-

sion?

Mr. Moss.— As a friend—
Mr. Harkness.— As a, friend of Mr. Craven.

Chairman Thompson.—• In your capacity as counsel of the Pub-

lic Service Commission ?

Mr. Harkness.— No. I am not called. I do this as a friend of

Alfred Craven.

Chairman Thompson.— You publicly, before this Committee,

advise Mr. Craven not to give any more information concerning

the engineering department of the Public Service Commisson of

the First District ?

Mr. Harkness.— You have distorted what I said.

Chairman Thompson.— I will prefer charges against you.

Mr. Harkness.— You can do it, and I will be glad to meet them.

Chairman Thompson.— If you make that kind of advice, I will

be glad to do it.

Mr. Moss.— Had Mr. Harkness anything to do with this mat-

ter I am inquiring about ?

Mr. Harkness.— A great deal.

Mr. Moss.— Then I would advise Mr. Harkness, as a friend who
really— I have a persona] regard for you— not to say any more.

Mr. Harkness.— May I say just one word.

Mr. Moss.— Please take my advice and don't say anything more.

Mr. Harkness.— The statement I made has been distorted.
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Mr. Craven.— I wish to say to Mr. Thompson that I have no

intention of going to him to give any information as to my testi-

mony to-day. I don't think it is necessary or advisable, on account

of anything Mr. Harkness has said.

Chairman Thompson.— You don't have to make any explanation

before this Committee for your action.

Mr. Craven.— I don't wish to.

Chairman Thompson.— I don't ask you to, but I give you an

opportunity to, but if it gets to a question, simply because this

Committee don't feel that your action has been proper in regard

to the allowance of these bonuses, that don't follow that you are

justified in refusing information concerning the engineering de-

partment.

Mr. Craven.— I don't understand— I will give you any infor-

mation you want, Mr. Thompson, at any time, be glad to do so.

Chairman Thompson.— If Mr. Harkness takes that stand, we

will find out about it.

M'r. Shuster.— Mr. Chairman, I would offer in evidence the

memorandum for Mr. Coleman, dated July 31, 1913, contained

in the Chief Engineer's file of records. This memorandum is

signed R. E. Rodgers ; and written on the last page of the mem-

orandum is a letter addressed to Mir. Turner, signed " G. S. C,"

dated July 31, 1913. Under the initial signature in pencil appears

" G. S. Coleman." Also memorandum dated July 2.9, 1913, In-

terborough Rapid Transit Company, in which is the memorandum

produced by the witness as the evidence and basis of his determi-

nation of the costs of the Interborough Company contained in the

prior determination of October 14th, 1913.

(The two papers referred to were marked as one exhibit, Ex-

hibit No. 1 of March 2, 1916, V. E. Valva.)

By Mr. Shuster:

Q. Mr. Craven, under the contract with the Interborough Com-
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pany, you were required to make quarterly determinations? A.

We are.

Q. Have you made such quarterly determination since the exe-

cution of the contract ( A. I have made one such quarterly deter-

mination.

Q. One i A. Yes.

Q. And why not others ? A. Because the one that I made is still

in the hands of the Commission.

Q. Why should that interfere with your making the subsequent

quarterly determinations ? A. I cannot make a determination until

the former one has been settled in some way.

Q. You are required to make it quarterly ? A. We cannot al-

ways do it.

Chairman Thompson.— Well, now, we will suspend then until

half-past two, in this room, next door here. Just a minute before

we suspend.

Mr. Shuster.— We would like these witnesses to be requested to

return.

Mr. Moss.— Request the witnesses to return.

Chairman Thompson.— I have a letter from Mr.— witnesses

are all directed to appear here at half-past two. I have a letter

from Mr. E. A. C. Smith, the Dock Commissioner, with reference

to the subject of ferries which we had before us sometime ago.

He sends me a copy of the " Report on the Operation of Municipal

Ferries by the 'City of 'New York from 1905 to 1915;" also, min-

utes of a hearing held hj Honorable R. A. C. Smith, Commissioner

of Docks, in the Council Chamber, City Hall, on February 24,

1916, on H. R. Bill 4781, to amend Sfection 4464 of the Revised

Statutes of the United States. I ask to have the letter extended on

the record and the reports marked as exhibits. (Minutes of hear-

ing referred to, marked Exhibit No. 2, March 2, 1916 ; V. E.

Valva; Report from 1905 to 1915, referred to, marked Exhibit

3, March 2, 1916, V. E. Valva.) Letter referred to is as follows:
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" The City of New York.

" Department of Docks and Ferries,

" Office of The Commissioner.

" R. A. C. Smith, Commissioner.

" Pier A, North River, March 1, 1916.

" Hon. George F. Thompson,
" c/o New York County Lawyers' Association,

" 165 Broadway, Manhattan:
" My dear Senator Thompson.— In the early part of last

year you were very much interested in ferry matters. No
doubt you had some idea in your mind with reference to con-

trol of the municipal and private ferries under the jurisdic-

tion of this department. I am thinking, however, that you

and your Committee have given up further consideration of

the subject, which I hope is correct.

" There is now pending in Congress legislation restricting

the carrying capacity of all ferryboats. This legislation has

been introduced, we are advised, under the sponsorship of

Secretary Eedfield of the Department of Commerce. The bill

has been favorably reported on by the Senate Committee on

Commerce and is now before the Committee of Merchant

Marine and Fisheries of the House.

" As you will note by the minute which I enclose herewith,

we are recommending the bill be amended to exclude ferry-

boats and that the whole matter be referred back to the De-

partment of Commerce with a view to thoroughly considering

the whole subject and recommending legislation that will pro-

vide properly for the safety and convenience of the traveling-

public.

" "Very truly yours,

" (Sgd.) R. A. C. SMITH,
" Commissioner of Docks.

"Enc.

" P. S. I mailed you a copy of report reviewing ferry op-

erations from 1905 to 1915, to Albany, and I presume yon

have received it. However, I am sending you a second copy

herewith."
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Chairman Thompson.— We will suspend until 2.30.

(Whereupon at 1.07 P. M. an adjournment was taken until

2.30.)

MARCH 2, 1915—3:07 P. M.

AFTER]STOOX SESSION.

Chairman Thompson.— I have an arrangement on behalf of

the Committee for the holding of tlie sessions in the rooms of the

ISTew York County Lawyers' Association only until March 7th,

or this week, rather. The attendance at the sessions here has

been so large that it became a source of intereference with the or-

dinary use as to which these rooms are put. For that reason the

officers of the Association feel that they would not like to continue

the arrangement and they have made arrangements for the next

week for the holding of some references and trials ; it seems they

use these rooms for that purpose, so that we will have to make

arrangements for the hearings after this week at some other place.

I would have taken this up yesterday, but I felt that until the

resolution extending the time of the Committee was actually passed

by both houses, perhaps we ought not to do that, and I find that the

Senate Resolution did not arrive yesterday in time to be amended,

and was not acted upon in the Assembly. I telephoned the Speaker

this morning, and he assured me that the resolution extending the

time to July 1st would pass the Assembly, and that there— he

said I might publicly state there would be no doubt the Commit-

tee's time would be extended to July 1st. This afternoon I bave

been informed by Mr. Feinberg, the Assemblyman on our Com-
mittee whose brother is the Coroner, that the Coroner's rooms in

the Municipal Building, would be available. I have taken it up
with the Coroner, the President of the Board of Coroners, and he

tells me those rooms could be used by us very nicely, and advises

that I make formal application to the Board of Sinking Fund
Commissioners and the Borough President, and the Mayor, which
I will finally do if it reaches the approbation of the Committee
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ttis afternoon. I have sent for paper on vsrhioh to write those let-

ters, and we will see if we can make arrangements for such meet-

ings as will be held after this week, to be held up there. I rather

want to say in this connection that I feel— the Committee feels

very grateful to the ISTew York County Lawyers' Association for

the many courtesies they have shown and extended to us, and we
are in entire sympathy with them, in the fact that they could not

possibly aUow the rooms to be used longer, because it does create

such an influx of people and these are public hearings, and we must

continue them to be public, and ©very person who desires to be

here, and can have room, will be allowed before the hearings as

long as they continue. And we desire to express our thanks to the

Wew York County Lawyers' Association for the many courtesies

and to the officers of thds building. It has been a convenience, too,

in relatio'U to the books and papers of the Interborough Rapid

Transit Company, and notwithstanding the many suggestions of

Mr. Quackenbush, representing the Interborough, that he would

make the books and papers and documents available whenever we

asked for them, I wish to say on behalf of the Committee that he

has done that, and the Interborough always has presented their

books, papers and documents, as we have asked for them. We will

have to continue to ask them, and we are sorry to ask them to be

inconvenienced by walking up town. With that statement I will

dispose of that matter. We will now proceed with the regular

business.

Alfked Craven, recalled as a witness, having been previously

sworn, testified as follows:

By Mr. Shuster:

Mr. Craven, when did you, if at all, establish any systematic

method of making your investigations and checking your items,

with the use of. your subordinates in your department ? A. I

cannot remember the date. It was through and following the sign-

ing of the contracts, we got together with the secretary and with

the auditors of the two companies and established a system of

accounting, of keeping these records.

Q. That was shortly after the contract was signed, of March
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lOth? A. Shortly after. I am not sure, though. I can give

you the date. Possibly there is a record of it. I don't know.

Q. You do recollect having done something ? A. I do recollect

having gotten together and establishing the uniform system of

aoeonnting.

Q. And to whom did you issue the instnictions to prepare that

system and promulgate it through the force? A. There were no

written instructions that I can recall. It was simply an under-

standing that such a system of accounting should be established^

and Mr. Turner was selected to represent the engineering depart-

ment and I think he consulted with Dr. Weber and others.

Q. And it is your recollection that Mr. Turner was so instructed

prior— after March 19, 1913? A. I think so. I cannot state

positively, but there may be a record of it.

Q. I read into the record from the files that you have got here,

Mr. Craven, the following. This is memorandum for Mr. Wil-

cock. What is Mr. Wilcock ? A. Mr. Wilcock is in the account-

ing department vsdth Mr. Kohler.

Q. And is a subominate under Mr. Turner? A. Mr. Kohler

and Mr. Turner— under Mr. Turner.

Q. I will continue to read :
" October 22, 1913." That was

two days after you had made your prior determination, was it not?

A. I believe so.

Q. " Mr. Turner." Evidently this is a memorandum by Mr.
Turner.

" In the future, in order to reduce the chance of errors in

all computations to the minimum, I wish you would establish

a systematic method of making, checking and filing the re-

sults of such computations. It is suggested that all com-
putations whatever having to do with Chief Engineer's deter-

minations, should be made on our regular form E-1, the head-
ing on each sheet being properly filled in with the date, the
name of the computer and the checker, etc. The checking of

such computations should not be perfunctory, but should be
careful and reliable. I wish computations made in some
way so the responsibility for any errors that may result can be
placed. All of the computations having to do with the deter-
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minations whioli are prepared, should be initialed by the ori-

ginal parties dealing with them and checked by another party,

who will also initial them. Also, we might just as well begin

now to systematize the method of •filing away these papers,

so that the basis for the determinations can be quickly and

conveniently referred to in case of inquiries from the com-

pany interest.

" Signed blank,

" Deputy Engineer of Subway Construction."

Q. Mr. Turner is the Deputy Engineer 'i A. Yes, sir.

Q. ISTow, are we to understand that Mr. Turner did not con-

form with your instructions in getting up, making a recommenda-

tion of this kind to Mr. Wilcock, until after your prior determina-

tion ? A. ISTot at all. That is some special matter that has been

probably developed during our accounting system, and that was

some instructions in order to probably perfect and make clearer

the records and make them available fro'm the files.

Q. Well, is there anything in your records here to show there

was any earlier direction to establish such a system, or any system

at all ? A. I don't know whether there is or not. I will have to

^0 over the records and find out.

Q. Did you note that this says,

" In the future, in order to reduce the chance of errors, in

all computations to the minimum, I wish you would establish

a systematic method of making, checking and filing the re-

sults of such computations. It is suggested that all com-

putations whatever having to do with the Chief Engineer's

determinations should be made on our regular form E-1."

A. Yes.

Q. Doesn't that refer to all determinations ? A. It refers to

all determinations, I presume, yes, sir.

Q. And can you give any reason why such a system was not in

vogue at the time yon made your prior determination ? A. Simply

because that is in order to perfect the general system that has

.-already been established.

Q. What was your system at the time you made your prior de-
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termination? A. That system, I cannot explain it to you in de-

tails.

Q. All right.

m

By Mr. Moss

:

Q. Didn't yon shut the door after the horse was stolen? A.

No, sir, not at all. I don't understand what you mean.

Q. The horse of $125,000 and of $50,000 and $10,000 ? A.

Mr. Moss, I want to say right here, as far as that $125,000 is con-

cerned, and Mr. .'Shouts, I never heard of Mr. Shouts in reference

to —
Q. You heard of somebody. Somebody got $125,000. It doesnt

make any difference whether it was Mr. Shonts or not. A. Tour

inference was that was made to cover that up somewhere.

Q. ISTo, understand me. You said this morning that you put

your 0. K. upon these items ? A. I did.

Q. Which was the only way of getting them passed ? A. Yes,

sir.

Q. Something that the Commissioners themselves could not do.

You put your 0. K. on, not knowing what it was about not know-

ing what it was for ? A. ISTo.

Q. ISTow, here is something Mr. Shuster has called your atten-

tion to, emanating from you, going to the Commissioners, asking

them in. the future— A. Doesn't go to the Commissioners.

Q. Whoever it goes to ? A. Simply one of Mr. Turner's assist-

ants, in order to get —
Mr. Shuster.— It was one of your subordinates.

Mr. Craven.— Yes.

By Mr. Moss

:

Q. Asking for details so that you might do your work better in

the future ? A. That is very natural, when you undertake to do

good work in our accounting system. If you find reason to better

it, you better it.

Q. What was there two days after you certified —^ A. I don't

know.

Q. Listen. What was there two days after you certified those

items, inducing you to ask for a better system of getting your de-
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tails, wMch would affect your determination as Chief Engineer?

A. I cannot say.

Q. Can you give any reason why that was done two days after

you had done these things ? A. I can't. That was an instruction

from Mr. Turner, who had charge of that, to his subordinates.

Q. Did you know Mr. Turner was issuing that ? A. Always

put on my desk.

Q. Did you talk with him ? A. No.

Q, Did you talk with him about it? Did you ask him what

was the necessity of a thing like that ? A. I assume those neces-

sities arise as they go along.

Chairman Thompson.— Never mind your assumption.

Mr. Craven.— I don't know.

My Mr. Moss:

Q. Will you tell me what is the reason that your first quarterly

determination has not been accepted by the Commissioners? A.

I cannot tell you.

Q. Have you asked them? A. ^STo, I have asked them to for-

ward it. I think it ought fe> be —
Q. Have you asked them to reason why they have not ? A. You

mean the first quarterly determination ?

Q. The first quarterly determination ? A. I have not.

Q. Why didn't you ask them ? A. Because I did not consider

it my business to ask them.

Q. Interference with your work ? A. ISTot at all.

Q. Doesn't it interfeer with the work which devolved upon you
alone, to pass the items that are claimed by the Interborough ? A.

I cannot say it interferes with it, no.

Q. Don't you think these quarterly determinations could be

made from quarter to quarter ? A. Would be done, if they could.

Q. Why don't you ask them why they hold it up ? A. I am
under the impression there is letters on record, where I have asked

for and urged them of the necessity for those examinations.

Q. What don't you ask them why they don't act ? A. Well, I

don't know Avhy I should specifically ask them questions before

thev—
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Q. liave they told you they have no conscience in yor.r recom-

mendations? A. They have not.

Q. Don't want to be bound by your errors or mistakes i A. They

have not.

Q. Has it occurred to you that might be the fact, in your mind'?

A. ISTever for a minute.

Q. Why don't you ask them ? A. 1 think tliere is a letter on

record, urging them.

Q. How many quarterly determinations are now held up ? A.

Well, the first quarterly detennination is held up; the second

quarterly determination and third and the fourth—
^
there is—

I think there is five have been proof prints made of tliem.

Q. "^^"ell, how many are held up? A. Oh, there must be nine

due by this time. I cannot recall exactly.

Q. Well, don't you think that is a serious interference with the

work that should be done, nine quarterly detenninations held up ?

A. I don't think so.

Q. Don't you think it gives opportunity for dealing or for log-

rolling, or at least, for the suspicion of dealing ? A. I am not sus-

picious of anybody, of dealing and log-rolling.

Q. Isn't it your business to be suspicious? A. i^o.

Q. As the one who is to pass on these items ? A. Not to be sus-

picious of anybody.

Q. You have not been suspicious of anybody? A. I have not

been suspicious of anybody.

Q. From the beginning to the end ? A. IN^o.

Q. Well, then I will ask this question. A. I would be very i un-

happy if I was suspicious of people.

Q. J\fany people are unhappy because they have to be suspicious.

Chairman Thompson.—^^Lots of people are willing to be, for

$20,000 a year.

Mr. Craven.— I eani my $20,000 a year.

Ey Mr. Moss

:

Q. Well, now you allowed $50,000 to Mr. Rogers, and ten or

fifteen thousand dollars to Mr. Gaynor, and $'125,000 to somebody

whose name you didn't know at the time. Were any of these ser-
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vices for which those allowances were made, rendered after the con-

tracts were signed ? A. ISf^o, sir. After the contracts were signed ?

Q. Yes. A. No.

By Mr. Shuster:

Q. How do you know that ? A. Because it is a prior determina-

tion, and we look into it to see that they were— well, as far as the

legal end of it is concemed, Mr. Coleman handles that and advised

me in reference to the legal part of that determination.

Q. All you know about it is what somebody told you, Mr. Cole-

man and Mir. Turner, and you made no independent investigation

whatever ? A. I didn't think it necessary.

A. And therefore you didn't do it ? A. Therefore I didn't do

it.

Q. But you think you fulfilled your duty ? A. I think I ful-

filled my duty, when I acted on the advice of counsel, where the law-

yer's fee and disbursements were concerned.

Q. What do you suppose was the object of making you the arbi-

ter of this matter ? A. Well, I wish to heaven— when the dual

contracts were signed, it seemed to be the general impression that

everything should be put up against the chief engineer.

Q. Do you think these -— A. That was before I was made the

chief engineer ; I have to accept the situation.

Q. Do you consider these determinations of any consequence?

A. Of great consequence; of utmost importance.

Q. And do you think the time in which these determinations

are made is important ? A. I don't think they attach much impor-

tance to that.

Q. Wherein are they important, if not in point of time? A.

They are important to get at the final cost of the work and distri-

bution—
Q. You are aware that if this job runs over the estimated cost,

that the city pays whatever that excess is? A. I certainly am.

Q. And isn't that matter of a prompt determination of these

costs reported to the city so that they will know that the company

has actually contributed its agi-eed share ? A. Well, we have that

under consideration all the time. We are keeping tab on that.

Q. What have you final and binding against the city and the

company as to contractors here ? A. The contract is binding.

A 4
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Q. Eut what figures bind the parties without any determina-

tions ? A. Why, we have our figures every month, every quarter.

Q. Are they final ? A. Not necessarily.

Q. Are they at all final until you have determined them so ? A.

They are not.

Q. :N 0, so that you don't know anything about— A. They may

be appealed from.

Q. To-day you don't know anything about the finality of any

iig-ures, except these in the prior determinations ? A. Why, sup-

posed to know all the determinations, and I do, generally; in a

general way, I know about all the determinations. As I say, it is

impossible for me to go into the details.

Q. Is there a single determination, or has there been a single

determination made by you that has become final, with the excep-

tion of the prior determination ? A. On the Interborough, no.

Q. On any of the others ? A. Oh, yes. On the B. R. T. work

there have been— I think seven have been made final.

Q. Well, can you tell us why the determinations can be accom-

plished promptly with the B. E. T. work and not with the Inter-

borough ? A. I can only say that I have made my determination

and sent it to the Commission, and it was— it is appealed from

by the Interborough Company; that is the first quarterly deter-

mination.

Q. What about the second quarterly determination ? A. The-

second quarterly determination cannot go in until the other one is

settled.

Q. W^hat is that ? A. Because it can't.

Q. That don't answer the question. What is the reason ? A.

Because it would involve going back and changing possibly a whole

lot of figures that had already gone in the first determination.

Q. That is your determination of the contract provision with

regard to your determination ? A. If they appeal from the deter-

mination—
•
if they appeal from the determination and it goes into

arbitration.

0. They must appeal within thirty days ? A. They must appeal

within thirty days.

Q. And you must reconsider within thirty days ? A. I must
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reconsider within thirtj days, and if the appeal is made, and the

figures are changed, they would affect the next determination.

Q. JSTow, what have you .been doing with regard to these deter-

minations, extending the time. A. The first quarterly determina-

tion, I think, was extended once.

Q. By what power or authority ? A. By the appeal of the In-

terborough. Company against the determination.

Q. But that appeal must be disposed of within thirty days ? A.

Well, it was not disposed. The time was extended.

Q. Why not? Who has power to extend that time? A. The

Commission.

Q. Under the contract ? A. Under the contract. They have—
they entered into a stipulation with the—

Q. Will you find in the contract for me the place that gives the

Commission the power to stipulate away your powers? A. That

is probobly a legal matter. I have to let the legal department—
the contract—

Q. Has the counsel of the Commission or anyone advised you

that your powers as tbe determining officer here— A. Oh, Mr.

—

Q. — can be extended by stipulation of the parties themselves ?

A. I could have overridden the Commission and everybody else,

if I had pleased.

Q. Isn't that what you are there for? A. I could have arbitrar-

ily made those determinations, but I am an employee of the Com-

mission, and I don't think it is my duty or that it is proper, or

right, for me to override the Commission, when they have matters

in their hands.

Q. If you are right, is there any reason why you should not ?

A. I don't know, but I think it would be an impToper proceeding.

By Mr. Moss

:

Q. Did any of the Commissioners know ygu were approving

these things to Mr. Elogers, Mr. Gaynor, and the other man who
turns out to be Mr. Sbonts ? A. Well—

Q. Did you talk with any Commissioner ? A. JSTo, I did not.

Q. You said you were only their subordinate, and hesitated to

use the extreme power the law gives you, because it was not fitting

a mere employee of tbe Commission should have wider powers than

they ? That may be so. But if that is the case, and that is your
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feeling, did you talk with any Commissioner regarding the allow-

ance of those bonuses or gifts ? A. Well, those gifts or bonuses—
Q. Did you talk with any Cominissioner about them before you

allowed them? A. I don't recall having talked to any Commisr

sioner about them.

Q. Don't say that you don't recall. Please recall. Did you or

didn't you ? A. It is a fact, I cannot recall.

Q. Didn't you or did you ? A. I don't know whether I did or

not.

Q. Mt. Craven, you have been under examination for several

hours, and you have been thinking about this thing, and you real-

ize that the burden of it, whatever it may be, is on your shoulders ?

A. I am willing to take the burden.

Q. You realize that. If you talked with any Commissioner

about it, don't you think that it would be up to your mind. A.

l^ot necessarily so.

Q;. I don't care about the " necessarilty." A. I don't know

whether it would or not. How can I possibly cull one item out of

ten hundred thousand ?

Q. You did not have ten hundred thousand items like that?

You have not been ten hundred thousand times giving away fifty

thousand at a clip, have you ? A. ISTo.

Q. Now, with every reason why you should have your mind upon

this question, upon the question of the responsiblity that seems to

be yours, now, I ask you, didn't you talk with any Commissioner

about the allowance of these bonuses or gifts ? A. I cannot recall

ever having talked with them. If any of them said I did, I would

not deny it.

Q., Did any of them speak to you ? A. I cannot recall.

Q. Are you in the habit of talking with Commissioners about

delicate matters like this, where the responsibility was important ?

A. It never struck me as being a delicate matter.

Q. Speaking to Eodgers, over how long a period prior to the ex-

ecuting of the contract, had he been rendering those services for

which he gets $50,000 in addition to his salary ? A. I think it was

three or four years.

Q. Three or four years before the contract was signed? A.

Yes.
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Q. And you, under this contract, allowed the benevolencies of

the company to affect to the City of New York over that period,

prior to the contract, of three or four years ? A. That was under-

stood in the contract.

Q. What is understood, and what you did— A. Provided in

the contract.

Q. Yes, yes, yes, but, now, can't you remember, in view of the

importance of this matter, whether you talked with any member of

the Commission ? A. I cannot.

Q. Or with any officer of the Commission ? A. I cannot.

Q. Did you talk with the secretary of the Commission ? A. I

don't recall having talked with him.

Q. Did you ever talk with him about whether you should or

should not allow any item ? A. ISTo.

Q. The secretary ? A. No.

Q. Did you ever talk with any Commissioner as to whether or

not you should allow any particular item ? A. I do not talk with

any Commissioner as to my determination until it is made.

By Chairman Thompson

:

Q. Well, now, you either take the responsibility for these de-

terminations, or else the Commission takes it— which ? A. I am
responsible.

Q. You are the one. Then why should you hesitate about going

to them and questioning them about it? If you have the responsi-

bility, and it is not the Commission's, why did you wait for the

Commission ? You have not explained it satisfactory to me. A.

Then I can't. I tell you, I don't think it is my duty, that I am re-

quired to ride roughshod over the Commission.

Q. Why do you think this was put into the contract in this way ?

A. I cannot say.

Q. Were you consulted about it when it went in there ? A. jSTo.

Q. Did jou know it was in there before the contract was signed ?

A. Yes.

Q. Did you protest about it ? A. I did not.

Q. Did you talk to anybody about it ? A. Well, I rmmot verall

about talking with anybody.

Q. Did you want it in there that way? A. Tt was two or three"

years before the contract was signed.
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Q. You were there, tlie engineer of the Commission ? A. No,

I was not, up to that time.

Q. When were you made engineer? A. I think -in 1911.

Q. You were there two years before the contract was sig-ned?

A. I went through that contract ; I went through those contracts.

Q. There was not any contract at all before July, 1911 ? A.

I understood the general terms of those contracts, and was in

conference with the different— not with the commissioners.

Q. No, the responsibility is either yours or the Commissions?

A. It is up to me.

Q. Then you are not going to evade the responsibility any longer

by putting it up to the Commission ? A. Well, I don't know that

I can make my explanation more definite than I have.

Q. Somebody must be responsible. It is quite important ? A.

I have told you the determinations I will take the responsibility

for.

Q. Very well. Don't you see, Mr. Craven, it is very important,

if you make some sort of a rule by which nobody is responsible

for a thing like this ? A. I don't think any rule is necessary.

There are the facts of the case. I have made that determination

and sent it to the Commission.

Q. You cannot carry on an important public work like this,

without all matters like this centering at some responsible point.

A. As far as my responsibility is concerned, I am perfectly willing

to assume it.

Q. Another thing. You said a little while ago— you said you

had a letter on record. After yon put a letter on record, and you

get the record looking right, are you contended then ? A. Not

always.

Q. Are you ever ? A. Sometimes.

Q. Is that the way you do business, just to get the record right

and let it go ? A. Oh, no.

Q. All right.

By Mr. Moss

:

Q. Is the Interborough asking you to make your determinations

on these quarterlies that have been held up ? A. They have. They

have written a letter, asking that, that the first quarterly deter-

mination be advanced.
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Q. What about the others ? Have they written any letters about

the others ? A. Not—• there is no use in writing about the others

until this is out of the way.

Q. That must be out of the way ? A. That must be out of the

way.

Q. How many times have they asked that that matter be closed

up ? A. The Interborough ?

Q. Yes ? A. I can only recall one letter. I don't know. There

may have been others.

Q. Isn't it their right to have that closed up ? A. They have a

right to ask for it.

Q. Why do you refuse them that right? A. We don't refuse

them the right. I explained to you that that matter is before the

Commission.

Q. All right. A. And the Commission have, even of late, re-

quested me not to make any more determinations.

By Mr. Shuster

:

Q. What Commissioners did that? A. The present Commis-

sioners.

Q. !N"ame them ? A. I don't know who was present at the meet-

ing, but I got a request from the Commission, I think signed by

the Chairman, or by the Secretary, requesting me for the present

not to make any further determinations.

Q. Is that in writing ? A. That is in writing.

Q. Is there any reason stated in that letter ? A. I don't think

so.

Q. Is it in this file ? A. I don't know whether it is in the file.

Have you the rest of this file, Mr. Turner ?

Mr. Turner.— There is a second part I gave to Mr. Shuster.

There are two parts, a thick part and a thin part.

(Witness looks through files.)

(Assemblyman Burr in the chair.)

Mr. Shuster.— I wonder if Mr. Turner could locate that for

you?
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Mr. Craven.

—

" February 10th, 1916.

" Dear Sir : For your informatioii and guidance, I desire

to state that the Commis.sio.n at its meeting on February 10th,

1916, adopted a motion directing that the Chief Engineer

be requested not to give present consideration to any items of

expenditure by the companies under Contracts ISTos. 3 and 4,

as items to go in to make up the cost of construction."

Mr. Shuster.— Who is that signed by ?

Mr. Craven.— Signed by the Secretary.

By Mr. Moss

:

Q. What is that date of that? A. Under the direction of the

Board.

Q. Well, I find here, Mr. Craven, a memorandum by Mr. Tur-

ner, addressed to you, dated December 3, 1915.

" The question of advancing these determinations is still

unsettled."

A. Yes.

Q. It goes back to December ? A. Yes.

Q. " On September 9, after very considerable informal

discussion among ourselves and with some of the Commis-

sioners the second quarterly determination was sent to the

secretary by me for suggestions prior to its formal issuance.

In this determination the question of administration and

legal expenses was redetermined on the theory suggested by

Dr. Weber, Mr. liarkness and Mr. Whitney, that is the

Company was not entitled to any such charges which exceeded

the Interborough administration and legal expenses prior to

the signing of the contracts. This determination was also a

redetermination with request to the question of engineering

and superintendence, therefore, if the determination issued,

the only way that the matter could be taken exception to,

either by the company or by the Commission, was by arbitra-

tion, etc. ?" A. Yes, that is right.
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Q. Well, then the question of the amounts allowed to lawyers

is under consideration and under dispute, and was as far back as

December. Isn't that so ? A. Yes. That is tbe quarterly deter-

mination ?

By Mr. Shuster

:

Q. Yes ? A. Yes, sir.

Q. And upon the ground that the present claims are larger than

the claims prior to the contract? A. I presume that is what it

means.

Q. What is the total amount involved in nine determinations

of the Interborough costs that you have made ? A. I have not the

slightest idea.

Q. Can you approximate it ? A. No, sir.

Q. (To Mr. Turner) Do you know?

Mr. Turner.— The total amount of expenditures up to date ?

Tilr. Shuster.— Interborough Company.

Mr. Turner.— Of the Interborough alone I cannot tell you. I

only keep a general track of those. App'roximately $200,000,000

to date.

Mr. Shuster.— Can you give us any approximation of what

amount of that is credited to the Interborough contribution?

Mr. Turner.— Possibly I can.

By Mr. Shuster

:

Q. Mr. Craven, who advised you that any of these legal ex-

penses which you allowed to the Interborough Company in the prior

determination were legal ? A. Were what ?

Q. Legal and proper items for you to include ? A. In the prior

determination ?

Q. Yes. A. I took Mr. Coleman's statement that those were a

proper allowance to be made.

Q. Wow, your guidance in that respect is the contract itself?

A. Yes, but in matters of that kind and matters of accounting, I

have to depend on accountants, from account's department.

Q. But the contract controlled between the parties ? A. Yes.
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Q, I will read subdivision 5 of 17 of Article II, from Contract

ISTo. 3 :
" The actual and necessary net cost in money "— strike

that out.

" The words, ' Ct>st of Construction ' to mean "— and

then we will skip one, two, three and four.

" (5) The actual and necessary net cost in money to the

lessee for superintendence, insurance, damages, administra-

tion, engineering and legal expenses in and about construc-

tion, including in respect of the cost of construction for initial

operation the expenses above referred to in this paragraph

actually and necessarily incurred or payable by the lessee in

and about construction prior to date of this contract and in

addition the actual and necessary expense incurred or payable

by the lessee in printing, engraving and certifying securities

for construction." JSTow, the contract also defines what the

word " Construction " means, when used in this contract. I

now read from subdivision ] 4 of Article II, Contract Jio. 3

:

" The word ' Construction ' to mean all work of constructing

the railroad (together with the reconstruction of parts of ex-

isting railroads for the purpose of physically connecting the

same with the railroad which the engineer shall certify to be

necessary) including the doing of work, the providing of ma-

terials, the restoration and reconstruction of street surfaces,

sewers, and all surface, subsurface and overhead and abutting

structures interfered with during the building of the railroad

and such reconstruction of exisiting railroads and all other

work to be done or materials to be furnished of every nature

whatsoever necessary to the completion of the railroad struc-

ture, all tracks (meaning thereby ties, concrete, rails, special

work, spikes, joints, bolts, tie-plates and all other material

or apparatus necessary to building the tracks, but not includ-

ins' electrical or siamal materials or apparatus'), togrether with

all real estate and interests therein necessary to be acquired

or extiusruished for the purpose of construction and onerating

the railroad and for the purpose of such reconstruction of the

existing roalroad."

"No-w. were any of these items for legal services and for admin-
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istration attached to construction, as defined in the contract ? A.

i cannot say now. 1 would have to look the matter over. I know

the matters pretty thoroughly.

By Mr. Moss

:

Q. Isow, 1 would like to ask you, before you get to the next line.

Since you have been thinking about the matter, can you state now
why those quarterly determinations are held up, the first? A. I

cannot state why.

Q. You cannot state— A. What I mean to say is this : They

are still in the hands of the Commission.

Q. What is the difficulty about them ? A. I will have to refer

YOU to the counsel.

Q. Xo, no. I ask— A. I cannot answer.

Q. Don't you know why they are held up ? A. I^o, I don't.

Q. Do you know whether you or any member of your particular

department has conferred with the Commissioners as to the cause

of the holding up? A. I have no knowledge of anything of the

kind, that I can recall.

Q. Are you remembering what I read to you here from your

own file, which you hended me ? A. Mr. Turner's memorandum,

or is that Mr. Harkeness's ?

Q. Mr. Turner. A. Possibly Mr. Turner may have been—
those matters— there are so many of those things, I cannot answer

these questions offhand.

Q. I am pointing to that, and see if it does not call up your rec-

ollection. I am pointing to this, if this does not refresh your recol-

lection. Turner's memorandum, and the question is, can't you tell

us what is the reason why that first quarterly determination was

held up, that is holding up all the others ? A. It was appealed

from by the Interborough Company.

Q. Ota what ground ? A. A number of items specified, which

they thought they had not been considered in.

Q. On what ground? A. A number of items specified, which

they thought they had not been considered in.

Q. Had there been any conference with the Commissioners con-

cerning the holding up of that ? A. ISTot by me.

Q. To your knowledge ? A. To my knowledge, and you see what

Turner says there.
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Q. Let me read you further from this long report of Turner s,

to which is attached a number of blue prints, showing in this new-

fangled way the wave system, as it goes up and down. Now, this

— after a long argument, Mr. Turner says to you, " As. above

stated, I think the charges which the Interborough have included

in their statements with respect to administration and legal ex-

penses, are relatively too high." A. Well, that is the fact.

Q. Isn't that the reason why it was held up ? A. That is—
Q. Isn't that the reason why it was held up ? A. I don't know

that can be attributed to the reason why it was held up, no.

Q. Doesn't this— A. And there is a matter that entirely es-

caped my memory.

Q. Don't you think this is very important ? A. Very important.

Q. ISTow, again, here is a correction for the bottom of page 6.

A. Yes.

Q. Did you make this coiToction ? A. No.

Q. It is headed, " Eider B." In whose handwriting is " Rider

B " ? A. I don't know.

Q. Don't you know whose handwriting that is ? A. Looks like

Turner's.

Q. I vrill read " Rider B "
:

" Curve 37 " — referring to these

curves— " Curve 37 covers the ratio of the company's adminis-

trative and legal expenses on the City Railroad to the cost of the

City Railroad, including both the City and Company contribu-

tions. This curve indicates that the Intenborough administrative

and legal charges accumulative since the signing of the contracts

are four hundred per cent, of the like charges of the Municipal

Railway Corporation, the ratio to the total cost accumulative dur-

ing the same period being 0.79 of 1 per cent, in the case of the

Interborough and 0.20 of 1 per cent, in the case of the Municipal

Railway Corporation." A. That sho\vs how carefully we ha-\'e gone

into that

Q. " We have." Did you do that ? A. I did not do that.

Q. Have any part in it? A. None at all.

Q. Did you know anything about it ? A. From the memoran-

dum.

Q. Had you read this before I read it to you ? A. Yes.

Q. Do you know why the quarterly determination was held up?
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A. It may have been on that account. It may have been other con-

siderations.

Q. Don't juu know now the quarterly determination was held

up because there had been too much allowed for legal and admin-

istrative charges of the Interborough. That is one of the reasons, I

presume.

Q. Don't you thinls: it was because the Commissioners were

afraid you were not exercising your power in a careful and con-

servative way ? A. ISTot at all. That very thing shows we are ex-

ercising our power in a careful and conservative way.

Q. And do you remember now whether or not Commissioners

had been talked with about this matter of your holding up— A. I

have not talked with them about it.

Q. Just let me refresh your recollection from one line of this

communication of December 3, 1915: " The question of advanc-

ing these determinations is still unsettled. On September 9, after

very considerable informal discussion among ourselves, and with

some of the Commissioners " — A. Well, I discussed it probably

with Mr. Turner and Mr. Wiley, and others. I discussed it with

them, probably, but not the Commissioners.

Q. What do you know about discussions of the Commissioners ?

A. ISTot anything. Mr. Turner may have discussed it with the

Commissioners.

Q. Was this paper prepared to defend your determinations ? A.

To defend them ?

Q. That I have just referred to, yes, as an afterthought? A.

Why, no.

Q. Ton don't seem to know much about it? A. Yes, I knew

about it at the time I sent it down, and when these people appealed,

stating that we had not allowed them sufficient, that memorandum
was made to support our contention there was.

By Mr. Shuster:

Q. Does the railroad company claim that the legal and adminis-

trative items allowed them were not sufficient? A. I think that

was their claim.

Q. Their contention ? A. Their appeal is in one of these files.

I cannot recall

—
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Q. Can you recall what you allowed them ? A. I can't.

Q. You don't recall any of the figures in these determinations '':

A. No, I don't.

Q. Did you have anything personally to do with the making of

those determinations more than to sign your name? A. More

than to look over them, and consulting with jMr. Turner on them,

and where there was any questions on them, to give my views in

reference to making up the determinations which were made and

finally printed and approved by me. I have given it—
By Mr. Moss

:

Q. Here is a letter, September 8, 1915, addressed to Alfred

Craven, sig-ned, T. P. Shonts, " Contract N"o. 3." A. Just what I

told you the other day. They had made an appeal.

Q. " I am writing again at this time to inquire whether there is

anything further that we can submit to you in order to enable you to

render your re-determination, and, if so, I shall be pleased if you

will so advise me at once." A. Yes, he was anxious the determi-

nation be made and so was I.

Mr. Shuster.— That is all, Mr. Craven.

George S.. Colemah-, recalled as a witness, having been pre-

viously sworn, testified as follows:

By Mr. Shuster:

Q. You have testified before the Committee before this? A.

Yes.

Qi. Aud you are chief counsel to the First D'epartment, Public

S'pi'vice Commission? A. I am.

Q. Pirst District. l\'rr. Coleman, you have heard the testimony

here this morning ? A. I think most of it.

Q. And will you tell us what was the first thing you did in con-

nection with prior determination matters ? A. My recollection is

it was in July, 1913, after the contracts had been signed, that I

had an interview with Mr. Rodgers.

Q. Who ? A. Mr. Rodgers.
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Q. Was that interview initiated by you or Mr. Eodgers? A.

ISTot by me; probably by Mr. Eodgers.

Q. Where did it take place ? A. In my office.

Q. Who else was there ? A. I don't recall anybody else being

there at the time, but I know that there was afterwards another in-

terview, where Mr. Rodgers, Mr. Semple of our office, my first as-

sistant, and Mr. Turner and myself were present, and Mr. Rod-

gers brough up some typewritten statements relating to proposed

charges to be credited to the Interborough.

Q. Have you that typewritten statement ? A. ISTo, I have not,

but I think it is in Mr. Turner's file, which I believe is on the

table.

Q. You think you would remember it if you saw it ? A. I think

so.

(Witness is shown Exhibit ISTo. 1 of March 2, 1916.) A. This

is dated July 29, and that document I have seen.

Q. Yes, and that is one of the documents that was put in the

record this morning, under Mr. CTaven's testimony? A. It seems

to me to be marked here, Exhibit T^o. 1.

0. There is some pencil memorandum on that typewritten

sheet? Ts any of that in your handwriting? A. 'No.

Q. Was any of this on there at the time that it wa« submit+ed

or durinff that conference? A. T think that $75,000, legal ex-

penses, I think that was there. I would not swear to it.

Q. Do you know who put it there ? A. ISTo, but T think prob-

ably Mr. Rodffers did. He brought the paper up, and I presume he

did. He is here and can—
Q. You think that pencil " $75,000," lesral, at)T>roximate lesral

expenses, was on the memorandum before it was submitted to you ?

A. T don't know. Mr. Rod)?ers can tell you that.

Q. We will have Mr. Rodsrers tell us in due time. You tell

us what vou know about it. A. It is apparentlv in his ficmres ?

Whether he put it on before he came there, or after, T don't know.

But T remember $75,000 was the figure he mentioned.

0- In the conference? A. Yes.

0. Just tell us as much as you can recollect of the conversation

at that conference, starting with Mr. Rodger's entrance to vour

room ? A. I could not tell you. I remember the items on his docu-



112 Investigation oi? Public Service Commissions

ment and I remember afterwards asking him to put this in vpriting,

so as to enable me to submit it to Mr. Turner, because he had men-

tioned not merely legal expenses, but other expenses, called engi-

neering, superintendence and administration, about which I knew

nothing.

Q. What do you recall he specifically mentioned about superin-

tendence and engineering ? A. I would not attempt to recall any-

thing about that, because he wrote me a, letter, and I think that

letter is in this file.

Q. See if you can find it ? A. Yes. That is the letter.

Q. That is also a part of Exhibit 1, introduced this morning?

A. Yes.

Q. And is the " memorandum for Mr. Coleman " ? A. Yes.

JSTow, he says, " In connection with Mr. Turner's investigations,

the following observations " —
Q. JSTow, I am going to ask you not to read that. It has already

been read into the record a couple of times. Can you tell us from

memory anything that took place in the conference that you subse-

quently had after that memorandum was furnished you. You

spoke of a conference in which there were four or five of you pres-

ent? A. Yes, but there was something preceding this, because

there was some— when Mr. Turner was present—
Q. Something before July— before this? A. Something be-

fore July 31. It may have been on the same day.

Q. Tell us what the conversation was, or what took place at that

conference? A. As near as I can recall, it was the expenses that

should be properly charged for administration, superintendence,

engineering and legal expenses, under the arrangement propsed

between the parties, and I suppose covered by the contract, for de^

termining this first cost, what they call the prior determination.

ISTow, Mr. Rodgers brought up—^when he brought up this first

typewritten statement of July 29, T think, as you see— had it in

gross engineering and superintendence, one hundred and twenty-

nine thousand odd dollars ; administration, one hundred and seven

odd thousand ; nothino' for legal expenses typewritten, but

$7.5,000 put in. ISTow, I think, while Mr. Rodders was there on

that occasion, Mr. Turner, Mr. Semple and T probably asked Mr.

Eodgers how he subdivided these expenses, in what way he pro-
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posed tliey should be arranged, what was his idea of it, and he

made statements, and I took them, down on a memorandum in pen-

cil, and 1 think that must be in this file. Mr. Turner keeps every-

thing. I don't keep them.

Q. Those are already in the record. ISTow, Mr. Coleman—
A. This is the memorandum.

Q. What was all of this matter submitted to you for ^ A. Well,

I suppose it was with reference to legal expense primarily, because

although Mr. —
Q. Legal expense in connection with what ? A. In connection

with what joii call overhead expense, overhead charges, and legal

ser\dces prior to the date of this contract, but leading up to it;

what I suppose they call generally overhead charges.

Q. And for the purpose of getting— of the engineer's getting

your construction or interpretation of the contract, as to what

would be legal and proper? A. What I thought would be a fair

charge for legal services.

Q. Was it any part of your duty to measure the value of legal

services of the company ? A. ISTo part of my specific duty, but as

counsel to the Commission I have advised not only the Commission

as a whole, or individual Commissioners, but the head of any

bureau.

Q. Weren't you performing a part of your public duties in this

conference? A. I assume so, yes.

Q. Stating these were reasonable charges? A. I assume so.

ISTow, you asked me about this memorandum here in pencil. These

are my own figures. Because I was trying to find oiit from Mr.

Rodgers how much he proposed to allow to the sul>way contracts,

how much to the extension of the elevated system and how much

to the third-tracking.

Q. Were you at all interested as to the evidential proof? A.

As to what?

Q. As to these items? A. ISFo. T was interested in getting him

to support these, so far as Mr. Turner was concerned.

Q. Wasn't it first important to know there was some actual

legal proof of these expenditures foi- the engineer to pass upon ?

A'. IN'ot for me. That was for Mr. Turner to take up, either per-

sonally or through his staff, with the auditor of the company.
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Q. Did Mr. Turner or Mr. Craven ask you as to what would

be the proper items— proper legal items— to include in his de-

termination? A. No.

Q. Under the contract ? A. ISTo, not at all. He came down

to me for my approval and as to legal expense, and Mr. Craven

has testified several times this morning, and I think— I think it

is because he has forgotten— that I advised him as to this $125,-

000 item. ISTow, I never did. I never had anything to do—
(.}. What did you do ? A. I embodied my views in a written

memorandum, which I sent up to Mr. Turner after we had our

conference, so he would have something on record in which I ex-

l>ressed— it was—
Q. On the back of this ? A. On the back of Mr. Eodgers'—
Q. Eead that into the record. A. "Mr. Turner: I asked Mr.

Rodgers to put his ideas on paper, and he has handed me this

memorandum. At our conference yesterday the subject of legal

fees and superintendence and engineering were discussed, and

certain fig-ures tentatively considered. As to the legal fees, I re^

gard them as reasonable compared with the fees usually paid to

lawyers for similar services by large corporations. As to the ser-

vices of the administrative officers, I am not prepared to pass on

their value. Some comparison may be made with the allowances

to the New York Municipal Eailway Company. G. S. C."

Q. The City of New York is rather a large corporation, is it

not? A. Very large.

Q. And retains lawyers ? A. Yes, a good many.

Q. Is it in the habit of paying for special services outside of

the salaries to those lawyers ? A. No, not to my knowledge.

Q. You knew that fact ? A. I should hop© so. I served them

sixteen years in the Corporation Counsel's office.

Q. And for what reason could you differentiate between the

City, as a corporation, and its legal staff, rendering extraordinary

services, as a private corporation ? A. If you let me explain it. I

think you are on the wrong track, wrong idea.

Q. I may be. I often am. A There has been a good deal said,

possibly to-day, and a good many other days, about bonuses and

salaries. Now, the City and the Commission have nothing to do

with bonuses. If there have been any bonuses paid in addition to
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salary, that is for the stockholders of the Interborough. What the

Commission did have to consider was what was the value of the

services rendered by the legal staff of the Interborough, or any

counsel retained by them, leading up to this contract of March 19,

1913. Now, that is my understanding.

Q. In excess of their ordinary salaries ? A. Wot at all in excess.

Suppose, for example—^this is my idea. Stuppose Mr. Rodgers

had devoted three or four years of his time in the negotiations and

work leading up to the dual system contract. 'Now, I do not care

what his salary was, if it was $50,000, or $2'5,00O, or $30,000.

Every cent of that salary might have been properly charged on

the Interborough side, as against every cent of the salary of Mr.

Harkness and the men under him in the R'apid Transit end of

our office. Xow, ilr. Harkness, and his four or five assistants, did

nothing else but attend to rapid transit worlc from the beginning.

About four or five other assistants have nothing to do with rapid

transit, but had with the regulatory part of the office. Now, it

seems to me just as fair for the Interborough to charge against their

portion, the services rendered by their attorneys, as it was for the

City, through the Commission, to charge for our expenses.

Q. Is it true, despite the terms of the contract ? A. I say that

was what was done. T had nothing to do with making up the items.

But I am informed tliev allowed for the Ciity $4'3,000 of expense

of the legal department of the Commission.

Q. Now, Mr. Coleman, you are its chief counsel, and you are

trained in the law. The only charges that could be legal or proper

for the engineer to consider here, are those that come within the

language of the contract. Isn't that true ? A. Just as constituted

by the parties, fixed by the parties. I had very little to do with

the making of the contracts.

Q. Do we understand that anything outside of the language of

the contract, that the parties might deem to understand different

from the contract, would be legal aliunde? A. No, not unless in

support of the contract. I am speaking now of the practical hand-

ling of this matter.

Q. Do you contend here that any of these legal charges prior

to the making: of the contract are proper charges within the terms

of Contract No. 3 ? A. I have always assumed that, yes, because I
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liave regarded them as such items are regarded in any case, for in-

stance, of the starting of a co'rporation, as one of the overhead

charges.

Q. Did yon consult the contract when you advised that it was

legal and proper expense ? A. JSTo, I had nothing to do with the—
Q. Are you familiar with the terms of the contract ? A. I have

read it, but it is not a thing I have much to do with, unless some

special question is presented.

Q. Did you hear me read from the contract, the provisions and

definitions a few minutes ago ? A. Yes, and I tell you that as far

as I understand, that provision was put in with the understanding

by both parties that it was to cover legal expenses prior to the mak-

ing of the contract by both parties.

Q. For construction, in and about construction; not in and

about negotiating, financing? A. I understand, Mr. Shuster. Bnt

this is what I am trying to explain, as what T mean by overhead

charges. Where a corporation—
Q. But the contract says nothing about overhead ? A. Admin-

istration expense prior to the contract. Tf ilr. Rodger's salary

for three years was devoted exclusively to bringing about contracts

financially consummated, why wasn't that a proper charge for

them to make ?

Q. For the reason the contract did not so provide. That is for

the courts to decide. That was the practical construction of both

parties. Othei-wise the City would not have got these millions of

dollars.

Q. How did you come to a practical construction without de-

ciding the contract itself? A. I say that was the practical con-

struction of the parties to it.

Q. When you wrote this letter you have just read into the min-

utes, at the time you wrote this letter of instructions to Mr. Turner

that is attached to Mr. Rodger's memorandum, did you consult the

contract prior to this advice which you are giving to the subordi-

nate of the— A'. I have no recollection of that, because the un-

derstanding of evei'ybody was that it was only a question of

amount, not of character, as long as it was a legal charge. And

all those matters of detail in all these things, were so fully and ca-

pably explained by Mr. Harkness, that it was only in this particu-
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lar case, as to value, not as to contract itself, that was before me,

value of the services.

Q. You were an expert on values of legal sei'vices in this mat-

ter ? A. I don't claim to be an expert, no, because it is a hard thing

to appraise the value of legal services.

Q. Was the question of values at issue? Wasn't it the ques-

tion of costs ? A. The value of services as entering intO' the costs.

That is my understanding.

Q. I read from one of the files of your iCommission

:

" March 19, 1914.

"Public Service Commission for the First District:

" Sirs.— In accordance with the Chairman's suggestion, I

desire to advise the Commission that in my opinion the legal

expenses of Interborough Rapid Transit Company included

in the determination of the chief engineer, dated October 14,

1913, of the cost of construction and cost of equipment under

Contract jSTo. 3, paid or accrued prior to March 19, 1913, are

reasonable.

" Respectfully yours,

" GEORGE S. COLEMAlSr,
" Counsel."

You wrote that?

(Letter marked Exhibit 4 of March 2, 1916, V. E. Valva.)

A. That is, I passed on the reasonableness of it. The determi-

nation was held up by objections. I stand for that. If you let

me see the letter—
Q. And it could not have passed without your approval? A.

Certainly it could. The Commission did not take it up until about

this time.

Q. What was the Chairman's suggestion ? Can you fijid that in

the file ? What called forth your letter ? A. No, I cannot find it.

Let me see. I cannot find it, but I assume—
Q. You don't consider their services reasonable if they are not

legal sei-vices? A. Might have been reasonable services. But it

was not a question as to whether they were permissible charges

under the contract.

Q. Do you wish us to understand that you did not pass upon
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the question as to whether or not these legal— these charges for

legal services under the contract, were legal services, were legal

charges under the contract, lawful charges? A. The question was

never raised,' because as I told you, both parties acted on the as-

sumption, both the lOity acting through the Commission—
Q. Answer the question, if you can, and if you cannot, say so.

Chairman Thompson.— Read the question.

(Question was read by the stenographer.)

A. I don't remember ever having been asked, having passed

upon that.

Q. Did you ? A. I have no recollection of passing apon that

question.

Q. That is the only answer you can give ? A. Yes, I say I can—
Q. Just a moment. Didn't you conceive it your duty to know

what would be proper and lavsrful items for the engineer to consider

in his determination ? A. ISTo'.

Q. And when the Commission instructed you, as its counsel, to

file objections to that prior determination, against these very items,

did the question as to whether they were lawful items or not occur

to you ? A. ISTo't at all to me personally ? Even this very letter was

dictated by Mr. Harkness, who had been in it from the beginning,

and knows everything about it.

By Mr. Moss

:

Q. Didn't you know Mr. Craven was no lawyer ? A. Yes.

Q. He could not determine whether the legal services were

proper vsdth the contract, could he ? A. ISTo, and that was not the

question addressed to me.

Q. Whether it was addressed to you or not, wasn't it your duty ?

A. I don't think so. When I find a man like Harkness attending

to those matters, I would implicitly take his word.

Q. Did Mr. Harkness tell you they were legal under the eon-

tract ? A. ISTever mentioned the legality. He said both sides were
assuming it was legal. Never questioned the legality.

(Chairman Thompson resumes the chair.)

By Mr. Shuster:

Q. Is it legal ? Are they legal items ? A. T have not any doubt

of it.
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Q. Upon what theory? A. These were all overhead charges,

properly to be considered in determining what each side had con-

tributed to this great enterprise, and I say if the City gets over a

million dollars, a million and a quarter on this proposition, and

the Interborough gets about $327,000, the City has no right to

complain.

Q. Eegardless of what the contract contains ? A. Yes. I think

you were mistaken about the contract. It has been to the City's

advantage. ISTot the Interborough's.

Q. "What item is it in the City's allowance that corresponds with

these gifts or payments for special services ? A. As I understand

it, I have nothing to do with that.

Chairman Thompson.— Answer the question.

^Ir. Coleman.— I am trying to.

Chairman Thompson.— Then do it.

Mr. Coleman.— I think about $43,000 were allowed for the ser-

vices of the legal department of the Commission.

Ey Mr. Shuster

:

Q. In excess of the regular salaries paid to— A. You are all

jnistaken on that proposition. They have charged against this

I ontract, these contracts, the value of the services of our staff,

which had already been paid—-paid through our salaries, but they

have made $43,000 of all legal expenses, a part of the contribution

by the City.

By Chairman Thompson:

Q. Bonuses, you mean. Do you fellows get extra pay ? A. 'So.

Q. And does it correspond to the extra pay to those others ? A.

That extra pay has nothing to do with the City contracts. And
you don't seem, any of you, to understand —

Q. I do. A. I don't think you do.

Q. I know that Mr. Eodgers gets a resrular salary. A. Yes.

Q. And I know when he gets $50,000 more than that, it is a

bonus ? A. It does not come oiit of the City.

Q, I know what you get ? A. Yes.

Q. Do you get anything additional ? A. !N"ot a bit.



120 Investigation of Public Service Commissions

Q. What you got didn't correspond to what he got ? A. Didn't

correspond because—
Q. Then it didn't correspond ? A. That has nothing to do—
Q. That is not the question. I asked you whether or not what

you got corresponded to what he got ? A. I got nothing extra.

Q. He did get something ? A. I hope so.

Q. You knew it ? A. !N"o, I assume it.

Q. How did it correspond ? A. Because a part of my salary,

which had been paid to me, part of Mr. Harkness's salary, part of

all those—
Q. I understand. A. — has been credited to the City as a con-

tribution toward this work.

Q. Don't you think I understand that situation ? A. Yes, but 1

don't think you understand the other. I don't think you have

straight before this community—
Chaimian Thompson.— Here is a case we have got to have all

the cards on the board.

By Mr. Shuster:

Q. Now, Mr. Coleman, did you say that this money does not—
that these charges do not come out of the City ? A. I say these

bonuses, so-called, do not come out of the City, because we are

not—
Q. Even though they are in the determination ? A. They are

not in the determination. There are no bonuses in the determina-

tion, not a dollar of bonus in the determination.

By ,M r. iloss

:

Q. AVhat did the engineer pass on ? A. On the overhead charges,

administration, up to the time—
Q. Didn't he approve the bonus of Rodgers of $60,000 ? A.

There was none to Rodgers.

Chairman Thompson.—
^
We agree we don't understand you.

Mv. Coleman.— You don't. You apparently do not understand

the situation.

By Mr. Shuster

:

Q. What evidence did you have before you that any of these
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items were legal and proper aharges under the contract ? A. Why,

I had the info'nnation thyt came from Mr. Rodgers himself.

Q. Information that came from Mr. Eodgers. Purely an ex

parte statement of Mr. Eodgers? A. It was, and I have known

him for years, and I take his word without bond.

Q. As a public official, did you have a right to take anybody's

word ? A. Yes, I think so.

Q. In a matter of this kind ? A. He was telling me facts. He
told me just what had been paid.

Q. Let me direct your attention to this memorandum, and you

will note they ftlaimed $1,532,000 was eixpenses by them and prop-

erly chargeable in this account ? A. I had nothing tO' do with that.

Q. That is their word ? A. Yes.'

Q. What did you have to substantiate any' of that amount in

the form of legal proof ? A. I did not consider it ; it was not put

up to me.

Q. You know what legal proof is as a lawyer ? A. I think I

do ; and I have been mistaken, if you call some' of this legal proof

about bonuses here.

Q. What character of proof did you have other than this ex

parte statement, not signed by anybody ? A. I will say now that

this matter was not presented to me, about the char— (sic) of

proof of the $1,532,000.

Q. Why should it have been presented to you for any purpose?

A. Mr. Rogers wanted to bring up everything Mr. Turner should

pass on.

Q. Why shouldn't it have been submitted in due form to the

engineer, who should determine those things ? A. I suppose it

should have. been.

Q. It was not. It was delivered to you, and you as the medium

for the Interborough Company, gave it into the hands of the Tnter-

borough ? A. That was their claim. !N"ow, as to all these items,

other than leaal —
0. That claim was not submitted to anyone other than von in

connection with the Commission ? A. That was because thev

thought T had to pass on the legal expenses, and when Mr. Unr]-

sevs—
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Q. The legal expenses were tlie smallest part of tlie items of

their claim ? A. Well, not the smallest.

Q. Didn't you discuss every item in that claim ? A. I no doubt

discussed every item in that claim, and probably Mr. Eodgers, al-

though he does not itemize these, gave me the items, or told me

Mr. Gaynor, the auditor, v?ould produce them.

Q. Did they ? A. I don't— may have a letter.

Q. You did not receive them? A. I had nothing to do vyith

those, nothing to do with anything except to answer whether I

thought the legal charges were fair.

Q. Aside from your confidence in Mr. Ettdgers, you had not

before you and never had before you a single bit of legal proof

that those charges are either correct or incorrect, that they are

lawful or unlawful, under the contract ? A. You mean engineer-

ing and superintendence ?

Q. Any of those? 'No. But I have no doubt Mr. Harkness

has seen every scrap.

Q. You placed the burden on Mr. Harkness ? A. He would

be glad to take it. I had none of the details.

Q. He was your assistant? A. He was my assistant, and had

nothing to do but attend to rapid transit matters.

Q. And when you wrote the letter recommending to the Com-

mission that these services were reasonable— A. The legal ser-

vices.

Q. — you depended on Mr. Harkness's assurance to you that

they were reasonable, did you ? A. ISTo, because I took that up with

Mr. Rodgers and I knew the parties mentioned, I knew Mr. Eod-

gers. I had seen his work and if they had put the whole $65,000

as a payment to Mr. Eodgers, I would not have regarded it as ex-

cessive.

Q. Do you know whether any part of Mr. Eodger's salary got

into the determination ? A. I suppose it was all the regular salary

that got into the determination, nothing but regular salary.

Q. If that is not tnie, then you were deceived, weren't you ? A.

T may have been mistaken.

Q. You were deceived ? A. I don't know when he got his bonus

of $'50,000.

Q. So that you don't know about what that payment of $50,000
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was ? A. I would say this : He got $30.,000 a year, as I under-

stand it. He was working several years on this proposition. If he

had received $65,000, or even the whole $Y5,000, I should not have

regarded that excessive.

Q. Even though the contract did not allow it? A. That is an-

other question. That was the practical construction by both par-

ties of that contract, and I have never had to pass upon that ques-

tion.

By Chairman Thompson:

Q. What do you take? Do you take their practical construc-

tion ? Don't yon consider these contracts according to what they

are ? A. I consider any matter put up to me by the Commission,

or discuss any matter presented to me by my associates, but I have

scarcely anything to do with these rapid transit matters, unless

they come to me expressly. It would not make any difference

whether this $50,000—
Q. You have said that. A. Whether it was paid after or—
Q. The question as to whether or not your regard for a man,

or your sorrow for him, on account of his having worked so hard,

should be assessed from the City tax-roll— that is going quite a

way. A. But when you take his services for three years at

$90',000 ; that is the point.

Q. You want to increase the salaries of all the overworked em-

ployees ? A. I should like to ; there are so many who are not suf-

ficiently paid.

Mr. Moss.— Well, if everybody who is morally entitled to get

a recompense from the City, could get it that way—
By Chairman Thompson:

Q. If that is the basis you put it on, rather than a legal propo-

sition—' that is what we understand ? A. I say again, Mr. Chair-

man, that even the suspicion of the legality or illegality of that

clause was never argued, never presented for argument.

By Mr. Shuster

:

Q. Wasn't that some part of your duty as counsel to the Com-

mission, and counsel to the engineer ? A. Well—
Q. Aren't you the custodian of the legality of transactions of
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the Oommission? A. I must say I have answered the prohlems

that have been put up tO' me. I don't go looking for trouble. I

have had all I can do to take care of—
Q. The queistion of the legality of these items never entered your

head when the matter was under discussion ? A. What ?

Q. The legality of these transactions, of these items, these

claims ? A. JSTo doubt ever came into my mind that these were not

legal charges, just as in any enterprise, where you go back and

take in overhead charges of lawyers and engineers.

Q. You did not consult the contract to see whether those things

were properly chargeable under the contract ? A. I have no recol-

lection of consulting the contract, because the practical assump-

tion had been— and we were having our own—
Q. When the contract does not provide for those allowances—

don't you think it would be helpful to consult the contract ? Take

your interpretation of Article II, 17 and 5. A. I have read them.

Q. I would like to made right on that ? A. My opinions go to

the Commission, Mr. Counsel.

Q. Your opinion to the Commission is, it is legal ? A. My
opinion to the Commission— you might say it was lawful— my
opinion to the Commission was as to the reasonableness.

Q. If not legal, then not unreasonable ? A. The services would

be worth that, but not a proper charge, if not legal.

B[y Chairman Thompson

:

Q. What investigation did you make to find out what the ser-

vice was? A. I took that from Mr. Rodgers, and from circum-

stances like this : Pot example, part of these expenses were al-

lowed— part of the legal expenses—
Q. I asked what investigation you made. Just confine your an-

swer. A. My investigation was— consisted of the infonnation

derived from Mr. Eodgers, in the first instance, and from talking

to Mr. Plarkne'ss, about his knowledge of affairs because it in-

volved—
Q. I don't care what it involved. What investigation did you

make ? A. No outside investigation. I did not ask tx) see the books

of the Interborough.
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Q. All the investigation you made was talking to Mr. Kodgers

and Mr. Harkness ? A. Yes, about what the services— what—
Q. Just what investigation you made. That is all you made?

A. Yes.

Mr. Smith.— Mr. Coleman said that the practical construction

of the contracts was that it was to include these items he calls over-

head charges. 'Now, on the part of the City, who made that prac-

tical construction ?

Mr. Coleman.— I think it was done by Mr. Whitney, probably

in collaboration with Mr. Harkness, because M>. Whitney, as sec-

retary, made up all these items, and went back as far as 1905.

By Mr. Smith:

Q. So you accepted the opinion of Mr. Whitney, the secretary,

and your subordinate, Mr. Harkness, as to the practical construc-

tion of the contract ? A. I would regard that as the practical con-

struction.

Q. You did or did not? A. The question never arose.

Chairman Thompson.— Answer the question.

Mr. Coleman.— The question was never put up.

By Mr. Smith:

Q. 1^0, but you defend yourself in the payment of these sums,

or the reasonableness of these sums, by saying the practical con-

struction of the contracts justified them ? A. Yes.

Q. Just a moment. You did say that. ISTow, that practical

construction came, as you say, through Mr. Whitney, a subordinate

of the Commission, as secretary of the Commission, and Mr. Hark-

ness, one of your subordinate counsel ? A. Yes.

Q. Now, so far, so good. Now, another question: You say

that your opinion was rendered on the reasonableness of the

charges, payment to Mr. Eodgers ? A. That was what I assumed.

Q. The question at issue. And you distinguished a short time

ago in your testimony, that there was a difference between reason-

ableness and legality, that a charge might be reasonable, and yet

not be legal ? A. Yes.

Q. Now, will you please tell me what interest the City of New
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York had in the reasonableness of any charge ? A. Because if Mr.

Jiodgers, for instance, if it had been put at $250,000, it would

diminish by so much the cash contribution from the Interborough.

Q. I will use a timely illustration, if I can. If Mr. Harkness,

your subordinate, was enabled to purchase a $200 watch for $100,

you would say the charge for this watch was a reasonable charge ?

A. If it was worth $200, and he got it for $100.

Q. Yes. But there is any possible way in your mind that it

would find its way into the Commission accounts as a legal charge

against the Commission ? A. I don't see ; not at present.

Q. Now, Mr. Rodgers's $.50,000 might be a reasonable charge

for one, two or four years' extra service ; that is true, and we will

concede it, but if, under the contract, it was not a legal charge, can

you find any way that it could arise as an expense against the City

of New York ? A. Of course not.

Q. So the question of legality, rather than the question of rea-

sonableness was the sole issue ? A. No. The only thing put to me

was reasonableness, and I have never passed upon the question.

Q. The only question that interested the City of New York was

legality and not reasonableness? A. No, no. That question was

never raised, because we were getting ten times more than they

were.

Q. Was it not your duty to raise it ? A. As I say, I don't know

what you expect my duty to be.

Chairman Thompson.— What do you expect your duty to be ?

By Mr. Smith

:

Q. Was it your duty to raise it, independent of any request of

any other source in the Commission or employees? A. My duty

is to pass upon any question presented, or if I happen to discover

anything irregular or illegal, to call attention to it.

By Mr. Moss.— You said you were not looking for trouble?

No ? A. No.

Q. I just want two or three simple answers to two or three sim-

ple questions. I refer now to Exhibit 1 of this date. You recog-

nize it ? Where was the conference held where this paper was con-

sidered ? A. It was, I think, in my room on the eighteenth floor of

the Tribune building.
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Q. Was it on the date whicii it bears, July 29th, 1913 ? A. I

assume so. I don't know. My letter was written two days later.

Q. Who was present at that conference, everybody who was

there ? A. I think Mr. Eogers, and Mr. Semple, Mr. Turner and

myself.

Q. Mr. Rogers represented the railroad ? A. Yes.

Q. And himself, so far as you judge, of the reasonableness of

his charge ? A. Yes.

Q. Mr. Semple represented your department ? A. My first as-

sistant.

Q. Was Mr. Harkness present ? A. Not at that time.

Q. And Mr. Turner represented the engineering side of the

Public Service Commission? A. Yes.

Q. Who was there in that conference to represent the City of

ISTew York ? A. Well, the Commission acts for that. I presume I

was representing the City.

Q. You represented the City of JSTew York for every purpose

that was germane to that meeting, in that conference? A. I as-

sume so.

Q. Mr. Semple was your subordinate? A. Yes.

Q. And Mr. Turner was no lawyer ? A. No.

Q. Now, you knew Mr. Turner represented Mr. Craven, the

Chief Engineer? A. Certainly.

Q. And you knew Mr. Craven had a judicial duty to perform,

under the contract, didn't you? A. Why, yes. That was not

discussed.

Q. You knew that? A. Of course.

Q. You knew Mr. Craven, in the performance of an official duty,

he not being a lawyer, naturally would fall back upon you, the

legal— representative of the law towards the Commission ? A.

In any legal question, yes.

Q. Now, this paper indicates that a field was traveled and sub-

jects were discussed covering many other matters than legal

charges ? A. Yes, and they probably all were discussed.

Q. Were all of these subjects discussed in your presence? A.

I assume so, because we were there all together while that paper

was discussed.

Q. Did you take part in the discussion of any of these subjects ?
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A. I don't recall about the discussion. I think probably, while we

were asking Mr. Rogers about his explanation.

Q. Were you asked your advice in any other matter than the

reasonableness of the legal charges ? A. No matter what was

said, I was asked about the reasonableness.

Q. That is all ? A. Yes.

Q. Who asked you ? A. Mr. Turner wanted my approval of the

legal necessities.

Q. Of the amount or their legality? A. Purely the amount.

Q. Well, Mr. Tm-ner was practically subordinate to you wasn't

he? A. 'No, not at all.

Q. Subordinate to you in the matters of law? A. ISTothing to

do with— I have no control—
Q. He is a layman? A. Yes.

Q. Does a layman always know what legal questions to raise?

A. Some laymen do:

Q. Do they all ? A. They are not supposed to ?

Q. When a man has a lawyer, the lawyer is to answer not only

the questions the laymen asks him, but all those occuring to him

as a lawyer, surrounding the situation he is in ? A. Yes.

Q. If Mr. Turner only asked you whether those services were

reasonable, didn't it occur to you that you owed the duty to Mr.

Turner and the City of New York to see the legal services, even

though reasonable, were legal? A. Never occurred to me.

Q. Did you consider the legality of any of these charges other

tilan the legal charges? A. The legality?

Q. Yes. A. No, it was only of the amount.

Q. Then who was representing the City of New York, passing

upon the question whether these charges were legal ? A. If—
with respect to anything that would come up, I should suppose,

if any questions possibly would be raised, it would be suggested

by Mr. Harkness.

Q. Why? Because those were matters of detail, even as to the

questions of law.

Q. Mr. Harkness was your subordinate? A. He was my sub-

ordinate in position.

Q. He was not there? A. He was my superior in knowledge

of those contracts.
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Q. What? He was my superior in knowledge of those contracts.

Q. How much salary does he get? A. He gets, I think $7,500.

Q. How much do you get. A. I get $10,000.

Q. Who gives him his orders ? A. Mr. Harkness.

Q. Who gives him his orders ? A. Mr. Harkness.

Chairman Thompson.— Answer the question.

By Mr. Moss

:

Q. Who gives him his orders ? A. I don't think anybody.

Q. Does he report to you? A. Yes.

Q. Are you chief counsel ? A. I am chief counsel.

Q. Is he assistant counsel? A. He is assistant counsel.

Q. ISTow, here is a paper which includes these items : Engineer-

ing and Superintendence, $129,659.09 ; Administration, $107,-

327.15 ; Legal Expenses no amount, but it was included apparently

in the amount of $1,532,000. ISTow, there being no item attached

to legal expenses, I am urged to ask you, were you the appraiser

there ? A. I was expected to pass— to express my opinion,

whether the charges made by counsel were reasonable?

Mr. Shuster why ?

Mr. Coleman.— Because I think Mr. Turner said the engineers

did not know how to pass upon the value of legal services.

By Mr. Moss

:

Q. Did you know that Mr. Craven, the Chief Engineer, having

the sole power and the sole duty to pass these matters, was going

to pass upon them, after this conference? A. Well, I knew he

would have to.

Q. You knew he would have to ? A. Yes.

Q. And then, I ask you again, who was there in that final con-

ference which you are telling about, to represent the City of New
York, regarding the legality of these charges, except yourself and

your assistant, Mr. Semple, in that conference? A. There was

not anybody to represent the City except ourselves.

Q. Was the city represented by anybody, then, to determine

whether these large items were legal or not ? A. ISTot the City

as distinguished from the Commission.

Q. Was there anyone there representing the Commission to de-

A 5
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cide whether these various services were legal, that is, under the

contract, or not ? A. That question was not raised.

Q. Was there anyone there to do it? A. You know all who

were there.

Q. Was there anyone there to do it? A. I think I have an-

swered that.

Chairman Thompson.— You have not. Answer it.

Mr. Coleman.— Was there anybody ?

By Mr. Moss

:

Q. To pass upon the legality, under the contract, of all of these

charges ?

Chairman Thompson.— Answer yes or no.

Mr. Coleman.— We were there.

Chairman Thompson.— Answer the question yes or no.

By Mr. Moss

:

Q. Were you there, was anyone there, to do that act, to pass

on the legality of these various charges? A. That question was

never raised.

Chairman Thompson.— JSTow, just answer the question.

Mr. Coleman.— I was there.

By Mr. Moss

:

Q. To do it? A. To pass upon the reasonableness of those

charges ?

Chairman Thompson.— Your answer is yes ?

Mr. Coleman.— Assume it, if you want to.

Mr. Moss.— Assume nothing.

Chairman Thompson.— Your answer is yes.

Mr. Coleman.— I am telling you what I was there for.

By Mr. Moss

:

Q. Was there anyone to pass upon the question whether all of
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these charges were legal under the contract? A. There was no
one there called there for that purpose.

Q. I didn't ask whether call for that purpose. A. You know
who was there.

Chairman Thompson.— Eead the question.

(The question was read by the stenographer as follows:)

" Was there anyone to pass upon the question whether all of

these charges were legal under the contract ?" A. There was no-

body there except Mr. Semple—
Chairman Thompson.— Answer yes or no.

Mr. Coleman.— That I cannot do.

Chairman Thompson.— You refuse ? Answer yes or no.

Mr. Coleman.— I decline to answer.

Chairman Thompson.— You decline to answer yes or no ?

Mr. Coleman.— We will have the question read.

(The same question was repeated by the stenographer:)

Chairman Thompson.— Now, you can make an explanation

afterwards, but you can answer that question yes or no.

Mr. Coleman.— I say no, with this qualification—
Chairman Thompson.— Now make you explanation.

Mr. Coleman.— There was no one there to whom that question

was addressed. No, if you want to ask me whether I was there to

find out whether they were reasonable, I say yes, as to legal ex-

penses, not as to the others. And the question of the legality was

never raised.

By Mr. Moss

:

Q. Well— A. In fact, I never heard it raised until I can here.

Q. Was there anyone in that conference that was responsible as

to whether these various charges were legal and within the con-

tract ? A. I suppose the ultimate responsibility would rest upon

my shoulders.
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Q. Then why didn't you discharge it ? A. Because the question

was never raised.

Q. Why did you wait for somebody to ask the question? A.

Well, you cannot think of everj^thing at once. There may be a

hundred questions.

Q. Who was there that should have asked the question ? A.

Nobody was in that room, but I think the men who slept with that

contract, would understand it.

Q. Who knew that this important conference was going to be

had? A. Mr. Eogers, Mr. Semple, Mr. Turner and myself.

Q. Mr. Rogers had a personal interest? A. Yes, sir.

Q. Mr. Semple was simply a reflection of you ? A. ISTo, because

Mr. Semple—
Q. He was your assistant? A. Yes, but he had special knowl-

edge.

Q. We are speaking of responsibility. Who else was present?

A. Mr. Turner and myself.

Q. He represented the same institutions that you did, and of

which you are the legal representative. Did the Mayor know that

conference was going to be had? A. I don't know.

Q. Did Mr. Harkness know it? A. I don't know whether he

knew it, at the time, but he knew all about it.

Q. Did the Comptroller know it? A. I don't know.

Q. Did any Commissioner of the Public Service know it ? A.

I presume not.

Q. Did Mr. Whitney know it ? A. I don't know ; not when it

was going on. Pie knew about the situation.

Q. I^ow, as the responsibility for all the legal questions was

upon you, did you take any measures to find out whether the

Mayor, whether the Public Service Commissioners, whether the

Secretary of the Public Service Commission, or anybody else who

represented the City of New York had a voice in this conference ?

A. No. It would not have been natural to arise, because in every

conference we have there are those there who handle the matters

in our own of&ce. If it was a matter where the Board of Estimate

was concerned, or a matter in which the Dock Department was

concerned, some representative would be there. This was a matter

which counsel for the Interborough and counsel for the Commis-
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sion would have to submit and then there would be final action. If

after that had gone to Mr. Craven he had asked anything about

legality, or Mr. Harkness, who was daily with him, had thought

there was any doubt about it, I would have had my mind charged

with that question. It was never put up to me.

Q. Why not put it up to yourself ? A. You can say that of lots

of things. I never suspected. I don't think now it is legal—
offhand, your construction is not correct.

Q. You are speaking offhand now? A. Yes.

Q. Is this the first time you have thought of it ? A. The first

time the question of legality has been suggested.

Q. What? A. To me, yes.

Q. To your own mind ? A. Yes.

Q. After all the discussion about this matter, is this, or here,,

the first it has come to your mind ? A. It is—
Q. A question of law? A. Of legality. I have read reams

about bonuses. The Legality—
Chairman Thompson.— It is a surprise to me that so many peo-

ple in ISTew York don't read the newspapers— you and George W.
Yoimg, both.

Mr. Coleman.— There are too many noAvspapers to read them

all.

My Mr. Shuster:

Q. Mr. Coleman, the Commission ordered you to appeal and file

objections against this very item, did it not ? A. They requested

me to keep the 'matter—
Q. Were you in any way embarrassed to represent the Com-

mission in opposition to these items after you had approved of

them, scad declared them reasonable? A. ISTo. Until a thing is

.done right, it is not done. If anybody called my attention to a

question of law, I would have corrected it. That is my duty.

By Mr. Moss:

Q. Does it occur to you that possibly services which are reason-

able as between the parties, may be illegal when the attempt is

made to charge it against some other person ? A. That is elemen-

tary, of course.



134 Investigation of Public Seevice Commissions

Q. In your letter here, which was put in evidence, of March

19, 1914, you say those services are reasonable? A. Yes.

Q. Did you mean, then, to limit your responsibility to the ques-

tion of reasonableness ? A. That is what I think, because that is

what I did six months before.

Q. Why didn't you say " reasonable and legal ?" A. Because

I say the question of their being illegal was never raised or sug-

gested.

Q. Isn't it peculiar that you limit yourself in a letter like this,

to " reasonable ?" A. No, I don't think so.

Q. Would you not naturally have said " reasonable and legal ?"

A. JSTo, I don't think so. That letter was drafted very carefully

by Mr. Harkness.

Q. Did you mean to limit yourself to reasonableness in this?

A. I certainly did.

Q. Listen to it: "In accordance with the Chairman's sugges-

tion, I desire to advise the Commission that in my opinion the

legal expenses of the Interborough Eapid Transit Company, in-

cluded in the determination of the Chief Engineer, dated October

14, 1913, of the cost of construction and cost of equipment under

Countract ~So. 3, paid or accrued prior to March 19, 1913, are rea-

sonable." A. Tes.

Q. Now, did you constantly limit yourself there to a declara-

tion of reasonableness, as distinct from a declaration of legal ? A.

Yes, Mr. Moss. If you read that letter, it was the legal services of

the Interborough. That meant services of their legal department,

not whether they were legal, or legal services.

Q. Without questioning the propriety of the Interborough giv-

ing Mr. Rogers $50,000 for the value of his extra services— it

is in my mind— if Mr. Rogers could induce you to see that as a

reasonable claim, and could induce you to allow it as against the

interest to come of the City of New York, didn't it seem to you

there was a responsibility upon you more than to pass upon the

reasonableness of the Interborough's generosities, but to deter-

mine whether the City of New York should take up the burden of

the Interborough's generosity? A. Why, if the question had oc-

curred in any way, Mr. Moss, I should have considered it, but I
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say it never occurred to me, because it was assumed by everybody

these things were right.

Q. You say this was a deliberate statement in this letter, using

the word " reasonable " to save yourself, against criticism in the

future ? A. I say that was what I wanted to take responsibility of

because I thought the Chairman of the Commission, when thej

were about to act upon that, wanted to be protected in not allowing

too much.

Q. Were you putting it up to the Commission to ask you the

question whether the services, ever though reasonable, were legal ?

A. This is in answer to a moderate request from the Chairman to

state whether they were reasonable. It was the suggestion of the

Chairman.

Q. Moderate?

By Chairman Thompson:

Q. You say the reason why that word " legal expenses," is be-

cause they referred to legal expenses when brought to your atten-

tion? A. The Legal Department as distinguished from admin-

istration.

Q. You have the word " Legal Expenses." Before, you said

they were reasonable, without passing on the legality ? A. Yes.

Q. If they had written and asked you whether they were illegal,

or reasonable, would you have said what you have said? A. Of

course not. If they had said, " illegal expenses " I should first

find out what expenses they were referring to.

Q. If they had said, " Illegal Expenses," then you would have

looked into the legality ? A. You are making a play upon words,

now, Mr. Chairman.

Q. I am trying to get at the actual situation. A. I say, the

word " legal expenses " of the Interborough in that letter, would

only have one meaning to a lawyer, and you are a lawyer. It

meant the expenses which they were— charges for the legal ser-

vices of their staff.

Q. What do you think your services are worth, as legal ser-

vices, when you only pass on reasonableness of an item, and not

legality? A. That particular item?

Q. Anything ? A. I will have to refer that to the Commission.

I would not like to pass upon the value of my own services.
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Q. You always make it a general rule to act only in matters

brought to your attention ? A. I have nothing to do with that.

Q. As a general rule ? A. Yes, my theory is to take care of the

things day by day, and don't charge my memory with things be-

yond.

Q. You never in your department originate an idea as to the

legality of anything that passes along the Commission without

somebody outside of your department bringing it to your depart-

ment ? A. ISTo. I have a staff of assistants. Every opinion that

any assistant drafts I read. There are many items when I change

the form of an opinion. There are a number of times when I have

to differ with my assistants as to conclusions. The responsibility

is mine. Now, it doesn't make any difference whether it is a rapid

transit matter, or a matter of rate or a matter of service or trans-

fers, or grade crossings, or what it is. Everything goes through my
hands and I am responsible for the correctness of every opinion.

ISTow, I have changed them many times as to form and very often

as to results. That is my responsibility. I have to stand for it.

But I say, if I should happen to think of anything, walking across

the bridge, or in the street, I want to rim it down myself. I must

attend to things as they come to me, as the head of the depart-

ment.

Q. You didn't answer my question. Q. What is the question

again.

Q. I presume you have forgotten it. I want to refer you back.

You said you did know there was no bonus allowed.

Q. What ? A. I think you said you knew there were no bonuses

allowed ? A. That was my information.

Q. You said you knew. Do you want to stand on that? A.

I will have to say I have been told no bonuses entered into this cost,

predetermination.

Q. You don't want to stand on your proposition you know there

were none allowed ? A. It is a matter of hearsay. I don't know.

Q. Your testimony is already down? A. I will say I under-

stand no bonuses entered into the allowances proposed for counsel

in the predetermination.

Q. ISTow will you answer my question? A. Do you want to
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stand on tbe testimony you knew no bonuses were allowed ? A.

I should say I understood so. That is all I can say.

Q. You don't want to stand on the testimony? A. There are

many things you understand that you cannot say you Imow.

Q. You understood that from where ? From hearsay ? A.

Common knowledge.

Q. Where did you get your hearsay ? A. You can't tell.

Q. Where did you get yours ? A. Do you know ? A. ISTo.

Q. You don't know anything about it? A. I knew there were

no bonuses.

Q. How did you know ? A. What was in the minds of all the

parties was the value of the services paid for by the Interborough.

Q. I am not talking about the value at all ; I am talking about

bonuses. A. What I say as to bonuses is this—
Q. I don't want to know that. How do you know no bonuses

were allowed ? A. I don't want a definition of bonus ? A. If

any bonus was paid, I never heard of it, in connection with any

of these matters that have come to us.

Q. That is what you mean ? A. That is what I mean.

Q. You said there were overhead charges ? A. Under the head

of what they call—
Q. Over head charges? A. Yes.

Q. If there were overhead charges, that would be something

charged while the work was going on? A. Yes, if you are look-

ing backwards.

Q. This work was all done prior to the 31st of March, 1913,

wasn't it ? A. The legal work ?

Q. Yes ? A. Yes, sir.

Q. All the work that entered into this prior to determination,

and all the overhead charges were— must have been made prior

to March 31, 1913? A. Yes.

Q. You think it is possible— you regard something as an over-

head charge prior to March 31, 1913, that was not charged at all

on the books prior to that date ? A. I don't know anything about

what was charged on the books.

Q. Do you think it a proper characterization, to charge a.= an

overhead charge, when it did not appear on the books a mmute ?

A. Didn't make any difference whether it was on the book^.



138 Investigation of Public Service Commissions

Q. It did go into legality? A. No, not a question of what ap-

peared on the books.

By Mr. Shuster:

Q. You make some difference as to whether it was in the ininds

of the parties at the time of the signing of the contracts, if it was

not in existence, it was an obligation ? A. Yes.

Q. You can answer that? A. Whether it was in the books or

not?

Q. You have been depending on the minds of the parties for

practical interpretations. How could it be in the minds of the

parties if it was not in existence as a charge on the books of the

Interborough, and brought to the attention of the people ? A. As

a legal proposition, I have always understood that—
Q. You were not dealing with legal propositions. A. I under-

stood—
Q. Now, you filed, under the instructions of the Commission,

objections and appeals from this determination, this prior deter-

mination, did you not? A. I assume so.

Q. You stated as the grounds of that objection what I am now

reading from, a copy from the office of counsel of the Public Ser-

vice Commission, of the Commissioners objections to the allow-

ance to the city— to the Commission's appeal from Mr. Craven's

determination. And the reasons are these— (reading) " The

reasons for such objections are that such items " — listen to me,

please— " so determined are by the Commission deemed excessive,

unreasonable and improper and in excess of the amounts that

should properly be allowed. Dated JSTovember 18th, 1913, George

S. Coleman, Counsel to the Public Service Commission for the

First District." A. That is just like—
Q. What does that mean ? A. What means— you are making

your objections formal, as you would demur to your complaint.

You are making formal objections.

Q. Is this true ? A. " The reasons for such objections are that

such items so determined are by the Commission deemed excessive,

unreasonable and improper "— by the Commissioners deemed.

I pass on none of these except the legal. That was necessary in

order to—
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Q. Didn't you prepare that ? A. No.

Q. You signed it ? A. I signed it.

Q. Did you read it when you signed it? A. Of course.

Q. Did you believe it when you signed it? A. Yes.

Q. Was it true when you signed it ? A. I assume so— " by

the Commissioner deemed excessive." I take it Mr. Moss would

understand it, as a formal statement of objection.

Q. Did the Commissioners know what they were deeming ? A.

I have no doubt they did.

Q. Did you question that the Commission was right there ? A.

In what they deemed?

Q. Yes? A. I don't know that they thought. If they said,

" deemed unreasonable, improper and expensive," if they were re-

ferring to legal expenses, I should say they were wrong.

Q. Did you so advise them before you authorized them to make

this objection and signed the— A. ISTo.

Q. The legal expenses are included ? A. I say that is what they

deemed. That is a formal matter any lawyer would understand.

You make formal objections and you file them.

Q. Isn't this matter of determination taken seriously by any-

body in the Commission, connected with the Commission? A. I

think it was. It was held up for about six months.

Q. And you dismissed— that is as merely a formal matter?

A. The filing of objections would be a formal matter. The filing

of objections would be a formal matter within the time limit.

Q. It is absolutely done to prevent the determination becoming

final against the City ? A. Yes, and therefore they must be filed,

unless they have come to an agreement in advance.

Q. It is not a question of agreement under the determination?

A. Suppose either side should appeal.

Q. The Commission appealed ? A. Why did they appeal ?

Q. For the reasons they stated there. A. Because some of these

items were by them deemed excessive and unreasonable. That is

a formal way of keeping the question alive. We have passed upon

it since.

Q. Who prepared that, did you? A. I could not tell you. I

probably did not prepare this paper.
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Chairman Thompson.— He says he didn't prepare it.. He
signed it.

By Mr. Moss:

Q. Did you know what was in it when you signed it ? A. These

words, " By the Commission deemed," are inserted in pencil.

By Mr. Shuster

:

Q. I assume that is a correct copy ? A. That is a correct copy.

Looks as though it was taken from the files ?

Q. Out of your own files? A. Yes.

Q. Do you deem that a true statement, or did did you when you

signed it? A. Why, if I signed it, I deemed it a true statement,

that the Commissioners deemed these things unreasonable and ex-

cessive. It does not specify all— does not specify what they are.

Q. Did you realize at the time you signed that, Mr. Coleman,

that you were in an embarrassing situation, as having already ap-

praised the services ? A. IsTot at all.

Q. The value of them ? A. I did not.

Q. And put yourself on record as holding they were reasonable ?

A. l^Tot at all. I felt no embarrassment about having an appeal

taken to keep the matter alive.

Q. What happened to that appeal ? A. Disposed of because the

thing went through at the end.

Q. Did you advise in regard to this appeal, or have anything to

do with it afterwards ? A. I have no recollection of advisins:. I

suppose the other side filed objections.

Q. You gave it no further attention after you signed? A. I

don't recollect it ever came to my attention again.

Q. Do you recall having written a letter some time after that to

the Commission, advising them that the appeal should be with-

drawn and the objections rescinded ? A. I have no doubt I signed

such a letter, and probably by that time whatever had been in mind
to be considered had been disposed of.

Q. By conference? A. I dare say, but not to which I was a

party. These were matters I did not handle, except ofiicially.

(The document referred to was marked Exhibit ISTo. 5 of March

2, 1916, V. E. Valva.)
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Mr. Moss.— This document is marked in evidence. Put it in,

in full, in the record.

" In the Matter of the Determination of the Chief Ena;ineer

of the Public Service Commission for the First District un-

der the contract, dated March 19, 1913, between the City of

New York, acting by the Public Service Commission for the

First District, and Interboro Rapid Transit Company, of the

cost of construction and cost of equipment of the Railroad

paid or accrued prior to March 19, 1913.

" To Alfred Craven, Chief Engineer of the Public Service

Commission

:

"Sir:
" You will please take notice that the Public Service Com-

mission for the First District under and in pursuance of the

provisions of the contract dated March 19th, 1913, between

The City of ISTew York and Interborough Rapid Transit Com-

pany, hereby files with you the following statement in writ-

ing of the items of your determination dated October 14,

1913, objected to by it and the reasons for such objections, to

wit.

:

" The items objected to are:

" The cost of

" (5) Lessee's expenses for superintendence, etc., in and

about construction for the specified portions, or lines, of the

Railroad is as follows

:

" (I) Seventh Avenue-Lexington Avenue Line:

(a) Seventh Avenue Branch $81,589. ,50

(b) Lexington Avenue Branch 108,7afi.01

" (II) Eastern Parkway Line 40,794.75

" (III) Steinway Tunnel Line 27,19fi..50

" (IV) White Plains Road Line 13,598.2.5

" Total cost for Lessee's expenses for Superintend-

dence, etc., pursuant to the contract paid or ac-

crued prior to March 19th, 1913 $271,965.01

and
" The cost of
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" (4) Superintendence, etc., in and about the Equipment

for the specified portions, or lines, of the Eailroad is as fol-

lows:

" (I) Seventh Avenue-Lexington Avenue Line

:

(a) Seventh Avenue Branch $ 7,207.20

(b) Lexington Avenue Branch 23,284.80

" (11) Eastern Parkway Line 8,870.40

" (III) Steinway Tunnel Line 10,533.60

"(IV) White Plains Eoad Line 5,544.00

" Total cost of superintendence, etc., pursuant to the

contract, paid or accrued prior to March 19,

1913 $55,440.00

" The reason for such objections are that such items so

(in pencil) by the Commission deemed determined are exces-

sive, unreasonable and improper and in excess of the amounts

that should properly be allowed.

"Dated November 18, 1913.

(In pencil) GEOEGE S. COLEMAJST,

"Counsel to the Public Service Commission for the First

District, Wo. 154 ISTassau Street, New York City,

N. Y."

By Mr. Moss

:

Q. The paper dated July 31, is a memorandum for Mr. Cole-

man, signed by Mr. Eogers, on which is written with your own

hand, certain memorandum. It is Exhibit No. 1 of March 2.

Did you read this memorandum before you made that notation on

it ? A. Oh, I must have, yes.

Q. Did you read this clause in it :
" a. General Superinten-

dence. On this item, $125,000 has actually been paid, and $25,-

000 is held in reserve to be distributed out of the general services

of the engineering and operating staff." Did you read that ? A.

Oh, I have no doubt.

Q. Did you know $125,000 was allowed out of a total of $1,-

532,000 ? A. No ; I don't know what was allowed.

Q. Did you know any item of $125,000 was allowed? A. No,

1 don't know anything about what was done aitcjr that, after I

sent those—
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Q. Now, this statement " on this item $125,000 has actually

been paid." What inquiry did you make about that statement?

A. I was not interested in that. I don't know. If Mr. Eogers took

it up, he probably explained it for the benefit of Mr. Turner.

Q. Did you laiow to whom this $125,000 had actually been

paid? A. 'No.

Q. Did you know for whom $25,000 was held in reserve? A.

ISTo, I did not, I have no recollection.

Q. Have you any information of either of those propositions?

A. Personally I don't recall any.

Q. Did you make any inquiry of any of those propositions ?

A. I don't remember making any inquiry, anything except the

legal expenses, although I have no doubt Mr. Eogers explained to

me about these other matters. That was more for the benefit of

Mr. Turner, who was interested in the items; not a question of

legality.

Mr. Chairman, I would like to make a statement.

Chairman Thompson.— You may.

Mr. Coleman.— Because so much publicity has been given to

this matter within the last week or ten days, I think it is only

fair I should have a chance.

Chairman Thompson.— That is fair, and you may have pour

opportunity. The Chair here has pursued you officially. That

is not personal, that is official. Under those circumstances, I want

you to understand we all have the fullest and freest right to ex-

plain, and been recorded on the record.

Mr. Coleman.— I feel it is due, to myself at least, and I think

perhaps to the Commission, that some things should be stated. In

the first place, you would gather— one would gather from the

public press, that there has been an attempt to conceal something

in the fact— because of the fact that I failed to recall certain

alleged interviews had with me in connection with the Admiral

Company case. Now it had been testified, for example, that there

were a number of conferences, and parties were present, and that

certain subjects were discussed. I said I had no recollection of
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any of those conferences, that what I was interested in was the

point of having every legal question raised that could be raised

before the court. After that testimony, and after the statements

had been made, following my testimony, I asked Mr. Harkness

what his recollection of the matter was and he told me I am at

liberty to state for him there was but one interview or conference

in my room between himself, Mr. Marshall or Mr. Hays, or Mr.

Wolf, and there were only three or four conferences or interviews

on the subject at all, and they were all held with himself, and I

was not present, so that it comes down to the fact there was but one

interview I was present at, which I did not recall, and it explains

why -I could not recall the fact that there were a half-a-dozen.

That is one thing. So I am anxious to have that appear on the

record as I would naturally feel very keenly any imputation that I

was trying to conceal. I have been a member of this bar and in

active practice for over thirty years, and twenty-four years I have

spent in the public service— sixteen in the Corporation Counsel

and eight in the Public Service Commission— and I have been

in court hundreds of times, and I want to say I have never know-

ingly suppressed a statement of facts, suppressed a fact, or made

a mistatement of the law in any action or proceeding, and I am
sensitive, therefore, to my reputation as a member of the bar. So

much as to the question of good faith.

The question of the importance of this litigation was also

brought up, and apparently from the newspapers I have been made
to say that I did not regard the Admiral Eealty suit as important

— of much importance— but I was interested in the method in

which it was raised. ISTow, I have not seen the record, but what I

intended to say and meant to say and would say now, is I was

very greatly interested in the questions of law, but I did not care

how presented, Avhether by an agreed statement of facts, or an

injunction suit, and then demurring to it, or in any other way. I

was very much interested in the legal questions.

Now, as to the way these things were handled in our office. It

is remembered that it is not only rapid transit work going on there,

but a thousand other things, and my function is chiefly advisory.

I have a fine staff of assistants, as far as the rapid transit is con-

cerned, and rely entirely upon Mr. Harkness, and if he ever has
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any question he wants to confer with me about, that we confer to-

gether, but he does not need any suggestion. He has slept with

that subject. I have other assistants with other particular duties.

I am there to confer at all times with any of my assistants, and

others from outside. What I regard as the important thing were

the questions of law; and when I was asked if I did not regard

that as the most important case I had, I hesitated a moment, and

I said I think it was financially. And the reason I said that was

this: The very first year down there the question came up of the

80-cent gas case, which everybody was interested in. It had been

started the year before, and my predecessor. Judge Blackmar, had

intervened, and they had special counsel, Mr. Whitney, Edwin D.

Whitney, and when I came in I continued his retamei" and I Avas

associated with him in the preparation of the brief, in the Supreme

Court of the United States, and the Supreme Court of the United

States decided that case in such a way that the citizens of New
York got back about twelve million that had been paid, and that

reduction had been retained since, and I recall that important

case because it has perhaps been cited as much as any case in the

last ten years or more, as much as any case I have ever seen cited,

as the authority on the points decided. I regard that as important,

regarding points of law. Either the first or the second year I was

in office a case was brought, known as Gubner v. McClellan, and

in that case about ten or twelve points were raised to upset the

whole Public Service Commissions Law, Constitutional questions,

legal questions, and that I had to take care of and argue, and it

was sustained in the Appellate Division, so that settlement, and

that as important to the Commission at least, and perhaps to the

State, because if those grounds had been upheld there would have

been no Public Service Commissions Law. Some of you perhaps

don't care about that. But the State was interested.

The last question— these are merely illustrative— there have

been many important questions. The last question, and most re-

cent, was what they know as the Alien Labor case. That was very

vital to the City and very vital to the State of New York, because

it involved the question of the Constitution of the State, of the

United States, and Treaties with the foreign countries, and for

the first time in the Supreme Court of the United States it has been
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held, maintained, that the State has a right to select its own em-

ployees in matters vsrhere the State or municipality is concerned

and interested. I regard that as important in questions of laM^.

But I still regard the litigation we have been considering here

as perhaps the one that involved the most in financial interest to

the City of New York, and therefore, perhaps to our Commission,

as it affected— looked a long way ahead, and into the future de-

velopment of the State. It is not merely the money to the City,

but the advantages to the citizens in the years to come. I feel as

though I had been misunderstood by the reporters, to some ex-

tent, because these are somewhat technical questions, but I want

the Senate, the Chairman, the Committee to know, and I want the

community to know that my career here in the City has been prac-

tically an open book, and I have to face corporations all the time,

except the six years in private practice, when I always made it my
practice to treat everybody in the spirit of fairness, and play no

favorites. If we cannot agree with our adversaries, let the court

settle it. I am not naturally a suspicious person. I have always

fought my cases thoroughly, and I am willing at any time to show

any record or file in our ofiice, or any determination that has been

made, and take the full responsibility of my own advice. Those

three things I want. I regarded those cases as important. There

was no desire to conceal anything, and that the necessary organiza-

tion of a large office, the work that has gone through our office the

last eight years, employs and involves a subdivision and specializa-

tion of labor which is the only way you can carry on the work of

that kind, of an office for that kind of a Commission. I am work-

ing for the interest of the Commission and the State, not myself.

Chairman Thompson.— ISTow, the question. of entering into pub-

lic defense of the Public Service Commission is not a real personal

statement, you know.

Mr. Coleman.— I make that for myself. These newspaper

articles go all over the country, and hit friends of mine.

Chairman Thompson.— If you give too long a statement it

would not go very far over the country.

Mr. Moss.— I am glad he made his statement.
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Mr. Coleman.— I want it for the record, because your record

is a State document, and copies of that record will be distributed,

and for my own sake, as well as my family, and friends, I want to

be correctly understood. If I make an error of law, I will take my
punishment.

Mr. Moss.— I move a copy of that statement be given to Mr.

Coleman.

Chairman Thompson.— I will send you a printed copy of the

record when we get it printed.

Mr. Coleman.— Is that all ?

Chairman Thompson.— I am not in sympathy with you, if you

try to give the Public Service Commission any credit for the

80-cent gas case, the United States Supreme Court. I don't think

they are entitled to it.

Mr. Coleman.— They were a party to it. Mr. Whitney—
Chairman Thompson.— The Legislature was fixing gas at eighty

cents, but the Public Service Commission never yet since has been

able to get eighty-cent gas rates ; have been talking about it seven

years.

Mr. Coleman.— Eighty cents ever since.

Chairman Thompson.— Eighty-five, ninety and ninety-five;

keep talking about it.

Mr. Coleman.— Mr. Chairman, it has been eighty cents in that

Consolidated Gas Company—
Chairman Thompson.— But the Public Service Commission

did not establish that rate. That was established by the Legis-

lature.

Mr. Coleman.— They endeavored to sustain the law on the face

of that enormous case, and were successful with the others.

Chairman Thompson.— That, I think, showed the Legislature

passed a good law. Another thing : I am in sympathy with you.

You say these people slept with these cases? I agree the cases

have slept, and the rest of you, too.
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We will suspend until tomorrow morning at 11 o'clock.

(Whereupon at 5 :0Y o'clock p. m. the Committee adjoumerl to

Triday, March 3, 1916, at 11 o'clock a. m.)

MARCH 3, 1916

New Yoek County Lawyees' Association Boakd Room, 165

Beoadway, New Yoek City.

The Committee met pursuant to adjournment.

Senator Towner presiding.

Senator Towner. — The Committee will come to order.

Quorum present.

TuENEE, Daniell, hsing recalled for further examination tes-

tified as follows:

Examination by Mr. Shuster

:

Q. Mr. Turner, have you prepared and brought with you the

statements of the amounts expended and included in the tentative

determination, quarterly determinations, which were referred to

yesterday ? A. I have.

Q. Will you let me see them please ? A. There they are.

(Witness hands paper to counsel.)

Mr. Shuster.— The paper produced by the witness I will read

into the record :
" General Summaries, totals by determinations.

Cost of Construction: Prior to March 19, 1913, expenditures

by City, $8,570,064.91; Expenditures by lessee $284,289.25."

Q. That is the Interborough ? A. Yes, sir.

"Total $8,543,354.36. March 19, 1913 to June 30,

1913."

Q. That is the first quarterly determination ? A. Yes, sir.
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Q. And is the determination now held up opening distribution

by the Commission? A. Yes, sir.

"Expenditures by City, $2,820,515.44; Expenditures by

lessee $4,832.92; total $2,825,348.36. July 1, 1913 to Sep-

tember 30, 1913, $3,284,120.97, expenditures by City; Ex-

penditures by lessee, $446,576.02, total $3,730,696.99. Octo-

ber 1, 1913 to December 31, 1913, expenditures by City, $3,-

134,397.38; Expenditures by lessee, $331,504.37; total, $3,-

465,901.75. January 1, 1914 to March 31, 1914, $2,375,-

707.59, expenditure by City; expenditures by lessee, $641,-

004.39; total $3,016,711.98. April 1, 1914 to June 30,

1914, $3,962,745.16, expenditures by City; Expenditures by

lessee, $3,876,498.28; total $7,839,243.44. Total cost of

construction for the prior determination and five quarterly

determinations ending June 30, 1914, expended by the City,

$24,147,551.45; expended by the lessee, $5,584,705.43.

" Cost of equipment, prior to March 19, 1913, expenditures

by the lessee, $55,440. March 19, 1913, to June 30, 1913,

expenditures by lessee, $942.48. July 1, 1913 to September

30, 1913, expenditures by lessee, $35,041.76. October 1,

1913 to December 31, 1913, expenditures by lessee, $14,-

638.70. January 1, 1914 to March 31, 1914, expenditures

by lessee, $31,054.26. April 1, 1914 to June 30, 1914, ex-

penditures by lessee, $59,402.64. Total cost of equipment,

expenditures by lessee covering the period, $196,519.84.

Total cost of railroad vrhich includes the cost of construc-

tion and equipment for the period ending June 30, 1914, by

the City, $24,147,551.45; by the lessee, $5,781,225.27. Total

cost of construction as at December 31, 1915, expended by

the City, $42,870,000; expenditures by the lessee, $26,995,-

397.04. For the same period, the cost of equipment expended

by the the lessee, $1,165,206.42, making a grand total of all

expenditures under the contract to December 31, 1915, of

$71,030,603.46, of which total the lessee has expended a total

of $28,160,603.46, and the City has expended, $42,870,000."

Mr. Shuster.— I offer the statement referred to in evidence.
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Same was received and marked Exhibit I of this date, March

3, 1916.

Q. Mr. Turner, these determinations, v^ith the exception of the

prior determination and the quarterly determination are simply

tentative ? A. Yes, sir. That is, these figures are not necessarily,

final figures.

Q. But under the contract determinations will have to be made

in due course and become final ? A. Yes.

Q. Mr. Turner, are these quarterly determinations, these ten-

tative determinations, drawn to the notice of the Comptroller of

the City of JSTew York or any other city ofiicials, except the Public

Service Commission ? A. No, sir.

Q. Was the prior determination brought to the attention of any

of the city officials, other than the Public Service Commission ? A.

The prior determination after its issuance by the chief engineer

was brought to the attention of the Comptroller, the Corporation

Counsel and Mr. McAneny, Chairman of the Transit Committee,

and informally I myself sent copies to other members.

Q. In serving the prior determination upon the city officials

named, were they apprised of the requirements that appeal should

be taken within thirty days thereafter ? A. The Comptroller and

Corporation Counsel were advised, as I recollect.

Q. Was any appeal taken or any recommendation made by any

of the city officials in reference thereto? A. Not to my knowl-

edge.

Q. You received no communication whatsoever from them ? A.

No, sir, not that I recall.

By Mr. Moss

:

Q. How long have you been with the Public Service Commis-

sion? A. Since it come intO' existence, 1907.

Q. Are you the main advisor of the chief engineer? A. No,

sir, I am one of Mr. Craven's principal advisors ? Mr. Ridgeway
is the main advisor.

Q. In the matters we were inquiring about yesterday aren't

you the one upon whom Mr. Craven has particularly relied ? A.

Yes, sir, I should think so.

Q. I notice a good many of the memorana are made by you?
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A. I am in general charge of the bureau that are dealing with

these particular matters Mr. Craven has testified about.

Q. How long have you been in practice in New York as an en-

gineer ? A. Since early in 1901, when the first subway work be-

gan. I came on the subway work with the old Eapid Transit Board
at that time.

Q. Were you ever connected with any of the railroads or com-

panies which were operating subways or building subways ? A.

No, sir, except that incidentally as my work for the Eapid Transit

Commission while they were constructing the first subway, I did

certain work for the Interborough as looking out for station con-

struction.

Q. When you were at work for the Interborough who were you

employed by ? A. By the City.

Q. Who were you paid by? A. Paid by the City and paid

partially by the company I think as well.

Q. Was that the Eapid Transit Subway Construction Com-
pany? A. Yes.

Q. You were assistant engineer in charge of stations, weren't

you? A. Yes, sir.

Q. And you passed directly from that into the employ of the

Public Service Commission ? A. I was with the— no, I passed

from the old Eapid Transit Board into the Public Service Com-

mission. My duties in that connection ceased with the construc-

tion of the first subway and that was way back in 1904 some

time.

Mr. Moss.— There are some other questions, but I will reserve

them until other witnesses have been examined.

Ceavekt, Alfred, being recalled for further examination,

testified as follows

:

By Mr. Moss

:

Q. Mr. Craven, we were examining yesterday concerning items

of cost which you checked up and allowed, you remember? A.

Yes, sir.

Q. I suppose you have read the contract between the City of
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New York and the Interborough Rapid Transit Company, Con-

tract ISTumber 3 ? A. I have.

Q. I refer to page 41 of that contract, the printed copy, Article

26 :
" No payment, credit, compensation or concession of what-

soever character having in any way to do with the cost of con-

struction or the cost of equipment shall be determined to be part

of the cost of coustriiction or the cost of equipment unless the

lessee upon making such payment, credit, compensation or conces-

sion shall forwith file with the Commission, a duplicate voucher,

credit slip or other original evidence thereof. The Commission

may from time to time, by resolution evidenced by entry in its

minutes, relieve the lessee from the obligation to file such vouchers,

credit slips or other original evidences to such extent as it may
deem advisable;" in the items which we were, questioning you

aboiit yesterday were there any vouchers whatever produced ? A.

Only at the company's ofiice.

Q. Were there any vouchers produced to you? A. ISTo, sir.

Q. We will take the $125,000, which was a part of the general

item of $1,532,000 which you said you allowed as a sort of com-

promise figures on the whole amount? A. Tes, sir.

Q. What vouchers were produced to you for $125,000 ? A.

There were none.

Q. What vouchers was produced to you for the allowance of

$50,000 to Mr. Eodgers ? A. There was none produced to me,

and I do not know whether my accountant found that voucher or

not.

Q. What evidence had you as to the particular service of $50,-

000 which you were allowing to Mr. Eodgers ? A. Only from

the advice of our counsel who handled that matter.

Q. I read from article 21 of the same contract, at page 39 of

the printed pamphlet :
" Inasmuch as the City's return from its

investment in the railroad and its exercise of its right to take

over the railroad as provided in the lease will be affected by the

amount of the lessee's expenditures on account of its contribution

toward the cost of construction of the railroad and the cost of

equipping the railroad and of maintaining and operating the rail-

road and the existing railroads, the lessee shall strictly comply

with the provisions hereof for assuring to the Commission super-
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vision by it of all operations of the lessee. The lessee shall, there-

fore, in addition to providing facilities for inspection as herein-

after provided, provide the Commission vs^ith all facilities neces-

sary or convenient to afford the Commission full and complete

supervision of all operations of the Lessee in or about the enter-

prise of contributing to the cost of construction of the railroad and

of equipping the railroad and of maintaining and operating the

railroad and the existing railroads. The lessee and any construc-

tion or supply company controlled by the lessee or by any company

directly or indirectly controlling the lessee or affiliated with the

lessee, shall keep suitable and proper books, records and memo-

randa of all operations Vi^ith contractors, bankers, or persons fur-

nishing labor, material, money or supplies and all contracts di-

rectly or indirectly affecting the lessee's contribution toward the

©ost of construction of the railroad or the cost of equipment and

directly or indirectly affecting the maintenance or operation of

the railroad and the existing railroads, showing in detail such

cost to the lessee, or to any such construction company, including

any additions constructed or provided from time to time, and

shall afford access to and permit the examination, iise and produc-

tion of any such books, records, memoranda or contracts to the

extent that the same have to do therewith."

Mr. Turner.— In reference to this matter that you spoke to

me about, I merely want to say that my acting in that capacity—
Mr. Moss.— Let me finish with Mr. Craven first.

Q. ISTow, you see the importance and the very special and

particular provisions in this contract for most carefully scrutiniz-

ing all the items of cost, do you ? A. I do.

Q. You cannot add any statement of facts to what you have in

answer to my question? A. Only that our records, as far as I

am aware, have been at our disposal and examined by the counsel.

Q. The books have been at your disposal? A. Yes, sir.

Q. And if you had asked for a voucher you would have received

it? A. Yes, sir.

Q. And you would have seen the service for which they wanted

$125,600 there? A. We have no record voucher for that

$125,000.



154: Investigation of Public Service Commissions

By Mr. Shuster

:

Q. Did the Public Service Commission by a resolution entered

upon its minutes relieve the Interborough Company from filing,

presenting and filing, such vouchers originally of expenditures as

provided by the contract? A. ISTot to my knowledge. They may
have done so.

Q. Should you have expected anything less than the contract

provided for in the way of evidence? A. I think that we kept

within the contract in following up those accounts.

Q. Did the counsel or assistant counsel to the Commission so

advise you? A. I cannot recall any such advice. They may
have. That is a long time ago, and I do not recall whether the

Commission ever took any ofiicial action on the line of that, I do

not know.

Q. And do not know now that they ever took any action ? A.

No, sir.

Q. Do you know anyone who does know that? A. "No, sir.

Possibly it is on the records, if such action was taken.

Q. Did you ever discuss that matter with anybody? A. No,

sir.

Q. You were familiar with the provision of the contract Mr.

Moss just read to you? A. Yes, sir, in a general way.

Q. You never made any close study of the provisions of the

contract, the particular provisions ? A. 'No, sir. In making my
determinations I was acting under the approval and advice of our

counsel.

Q. What advice did your counsel give you in regard to this

matter ? A. I do not recall any particular advice in regard to that

specific requirement.

Q. The how could you act under his advice, if you received

none? 0. I say in that specific requirement of the contract, as

to the filing of those vouchers.

By Mr. Moss

:

Q. Mr. Craven, counsel said yesterday, Mr. Coleman said yes-

terday the only thing he was asked about and the only thing he

gave any advice about was the reasonableness of the charge, say-

ing in substance it was about what other corporations would pay;
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didn't you ask him whether the charges were legal, as well as rea-

sonable? A. No, sir.

Q. Why didn't you ? A. It did not occur to me to do so.

Q. You demanded from counsel that he advise you if there

was any question of legality under the contract? A. If it had

occurred to me at the time, or my attention was specifically called

to that, I would have probably asked for it.

Q. Weren't you depending upon him to keep you within the

legal lines of the contract ? A. I was constantly in touch with Mr.

Harkness in all the dealings.

Q. It would not have occurred if you had asked specifically

whether these things were legal, would it ? A. I do not recall any

action, or any advice from counsel in reference to the matter.

Coleman, Geoege, being recalled for further examination,

testified as follows

:

By Mr. Moss:

Q. Mr. Coleman, you heard the questions to Mr. Craven, didn't

you? A. Yes, sir.

Q. And the reading from the contract, you heard those two

clauses read? A. Yes, sir.

Q. l^ow, with reference to this item of $125,000, was any

voucher produced ? A. I do not know that there was any voucher.

It was not a matter I had to consider. It was a question of al-

lowance, as I understand it.

Q. Was any voucher produced for that $125,000 you allowed ?

A. I do not know anything about it. I assume from reading,

what you read, those provisions of the contract refer to damages

after the dual contract was signed, and from that time on, March

19, 1913.

Q. This was allowed by you after the dual contract was signed,

wasn't it ? A. Well, I mean in reference to vouchers. My present

view would be that those provisions were where duplicate vouchers

were required to cover the period from March 19th on. I cannot

recall about those matters.

Q. What do you say about the spirit of this whole chapter,

chapter 5, entitled " Supervision, inspection and determination of
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cost," don't you think the spirit of that whole chapter calls for the

examination of the items by voucher and by entries in the books,

and so on ? A. You are as good a judge of the spirit as anyone,

and I don't give opinions on spirits. I am vyilling to give an

opinion when necessary and proper.

By Mr. Shuster:

Q. Mr. Coleman, in reference to Mr. Moss's question with

regard to the provisions regarding vouchers to be filed, you say

that you assumed that that matter applied to expenditures after

the prior determination ? A. ISTo, sir, after— I don't charge my
mind with those things. Unless some concrete question is pre-

sented, and my associate was in when those terms were drawn,

and the counsel from the other companies can tell you. I do not

propose to answer questions unless put to me by the heads of the

departments or Commission, where I have to make a personal study

of them.

Q. You do not claim to have any familiarity with the contracts ?

A. Not with the details of them.

Q. Have you with the provisions of the contract? A. The

general provisions, such as I think necessary, and I take these

things up as they come along, and I do not burden my mind with

them any more than a dictionary.

Q. Is there anything more important that comes within the

powers and duty of the Public Service Commission than is con-

tained in this subway contract ? A. I think there are a great

many important things that come before the Commission. I said

yesterday that I regarded that as the most imporant financial

proposition in one concrete contract, but there is no question that

is not important. The question about ratea and questions about

service and questions about franchises and! capitalization and

bonds and grade crossing are all important, and every time a ques-

tion comes up I go to the statute and the contracts, and never try

to burden my memory any more than with the provisions of the

code, but never pass upon a question without going to the con-

tract, and memoranda and correspondence and seeing evei-ything.

By Mr. Moss

:

Q. Let me read you article 25, if you think 26 does not techni-
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cally cover :
" The Commission may from time to time adopt

regulations, v^hich shall be evidenced by entries in its minutes,

which the lessee shall strictly comply with, as to the form of all

Touchers and payrolls having to do with the enterprise of contribut-

ing toward the cost of construction of the railroad and of equipping

the railroad and of maintaining and operating the railroad and the

existing railroads, to the end that the cost data relating to various

divisions of the enterprise of contributing toward the cost of con-

struction of the railroad and of equipping the railroad and of main-

taining and operating the railroad and the existing railroads can,

at all times, be promptly and accurately determined and the prop-

erty identified ;" I spoke about the spirit of this chapter ; is there

anything in that which would suggest to you as the legal guardian

of the interests confided to your care, in your opinion, that no al-

lowances shall be made except on the production of bills showing

what tha allowance was for and who received the money, and so

forth? A. I think it speaks for itself.

By Mr. Smith

:

Q. Mr. Coleman, on two occasions during your examination

you said you only gave opinions to the Commission? A. No, I

said to the Commission, to a Commissioner or to a head of a de-

partment or bureau.

Q. Do you deny your obligation as a public ofiicial to give to

this Legislative Committee when requested an opinion on the

entire or any provision of those contracts ? A. I think it is within

my right to reserve my opinion for those to whom officially re-

lated.

Q. Do you deny your obligation to this Legislative Committee

to give an opinion on the entire or any portion of that contract

when requested ? A. If you want my answer, I would say yes, I

deny my obligation to give this Committee my opinion.

Q. Do you refuse to do so? A. Put your question about a

particular matter.

Q. Do you refuse to give your opinion on the entire or any por-

tion of contract number 3 when requested by this Legislative

Committee ? A. When the time comes I will answer that. If I

am asked for a concrete question I will look it up, and I won't give

any offhand opinions.
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By Mv. Moss

:

Q. I ask you the question whether the chapter I referred to

required the production of vouchers to you and you refused to

answer ? A. It is absurd to ask whether certain written things are

in the spirit or not. My opinion on that subject is of no value to

you or anybody, and I decline to say what my view of the spirit of

that proposition is.

Q. You think it is so plain every one can understand it, do you ?

A. Yes, sir.

Mr. Moss.— I think that meets our requirements.

Mr. Smith.— I think so.

By Mr. Shuster

:

Q. Did you think so when you examined the memorandum
Mr. Eodgers submitted to you? A. I always think so. I have

testified about my interview with Mr. Eodgers.

By Mr. Smith

:

Q. The contracts provide that the counsel for the Commission

shall do certain things and have certain obligations; you realize

that, I presume? A. Yes, sir.

Q. Who is the counsel for the Commission ? A. I am the chief

counsel.

Q. Who is the counsel for the Commission, according to the

wording of the contract, counsel? A. Where they use the word

counsel in the singular person, as to a person, I am, and as the

Public Service Commission Act itself describes, I am the counsel,

but I regard all my assistants as counsel to the Commission and

counsel who are authorized to appear for the Commission either

before the Commission on hearing or in court under my super-

vision, and anything they do that I approve is done by me. If

they do it in advance, without my knowledge, and all approve it,

either expressly or by implication again I am responsible, and it

does not mean whenever the word counsel is used that I am the

party intended. It means the Legal Department of which I am
the head.

Q. You have the final responsibility as counsel under the con-
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tract, do you not ? A. Undoubtedly. If any of my associates make
a mistake and I discover it, it is my responsibility.

Mr. Turner.— I want to say that my action in the dual capacity

at that time was by resolution of the Eapid Transit Board.

EoDGEES, Richard Heed, being first duly sworn, testified

as follows:

Examination by Mr. Shuster:

Q. Mr. Eodgers, you are an attorney and counsellor-at-law ? A.

Yes, sir.

Q. And you are the counsel in chief of the Interborough Eapid

Transit Company ? A. I am the general counsel, yes.

Q. Do you recall a time when you submitted to Mr. Coleman,

counsel to the Commission, memorandum I have proporting to be a

statement of the expenditures of the Interborough made prior to

March 19, 1913 ? A. Yes.

Q. Do you recall when that was ? A. I think it was first about

the 25th day of July, 1913. I cannot be sure as to the precise

date, but about that time.

Q. Will you state what you did and what occurred on that

date? A. The contract of March 19, 1913, provided that within

six months from the time the contract had been signed that the

matter of the precontract expenses should be adjusted between the

City and the Interborough Company. The matter was not taken

up prior to that time because I personally was very busy with some

other court matters, and went away on a vacation. About the

latter part of June, immediately upon my return, I took the mat-

ter up with Mr. Coleman and with Mr. Turner, and Mr. Hark-

ness I believe was present at one or two conferences, and not at

all, and Mr. Semple was present at some, and not all.

Q. Now, Mr. Eodgers, were you asked by the engineer of the

Public Service Commission to furnish the information with re-

gard to the expenditures of the Interborough Company? A. I

cannot recall now who suggested these quantities. My attention

was called to the fact I think by some one probably in the counsel's

office, and I would not be sure as to that, that the Brooklyn Eapid
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Transit liad adjusted their precontract expenses and they were

prepared to take the matter up with us. I do not know how the

conference originated, but it was immaterial, because if it had not

been brought up on one side it would have been on the other

side.

Q. Do you recall Mr. Pegram, your chief engineer, was re-

Cfuested in writing by the chief engineer of the Commission to

furnish the data about May 8th, 1913 ? A. 'No, sir, I don't re-

member that.

Q. You don't remember anything about that ? A. No, sir, I

don't.

Q. That is the fact ? A. It may be. I have no doubt it is.

Mr. Shuster.— I will read into the record a letter of May 8th,

1913. " Redetermination of the cost of construction and equip-

ment paid or allowed prior to the date of contract Number 3.

George H. Pegram, Esq., Chief Engineer, I. E. T. Co., 165 Broad-

way, New York. Dear Sir : I am now making the above detej*-

mination as to same under article 29 of the contract. Will you

please submit to me as soon as practicable any statement which

you may wish to furnish with respect to this department which

will aid me in preparing same? Very truly yours, Chief En-

gineer." I am reading from a copy, and the original is doubtless

in the files of your engineer.

Q. That was never brought to your attention ? A. I don't re-

member seeing such a letter, but if such a letter was received it

would naturally be referred to the auditor of the Interborough

Company to prepare the statements, and Mr. Gaynor brought me

a very detailed statement of the expenditures made.

Q. Did you file that or a copy of the auditor's statement with

the chief engineer ? A. I did not file it with the chief engineer. I

left them with some of the people who attended the conference on

behalf of the City, whether Mr. Coleman or ]\Ir. Turner I cannot

recall now.

Q. You left that statement with someone representing the City

or the Commission? A. Yes, sir.

Q. You do not recall with whom ? A. ISTo, sir.

Q. And what was the date when you left that statement with
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the Commission's representative? A. It must have been some
time between the 25th and 31st. I had these statements there,

and it was stated at the time that an investigation would be made,
a detailed investigation would be made of the books of the com-

pany to verify these statements.

Q. To whom did you make that statement ? A. It was stated

by Mr. Coleman and Mr. Turner, and that was an understanding

that it would be done.

Q. And was it done ? A. I am advised that it was done.

Q. With regard to all of these items ? A. Yes, in regard to all

the items, so far as I know.

Q. Did that detailed statement that you submitted to Mr. Cole-

man or Mr. Turner include the specific items covering the totals

in the prior determination ; have you that statement here ? A. I

understand it has been introduced in evidence, and therefore I did

not bring copies of them here. Mr. Gaynor, our auditor, told me
that they had been introduced in evidence.

Q. Mr. Gaynor introduced what purported to be copies of what

you had ? A. Those were statements, and very detailed statements,

and one was a detailed statement covering the actual localized

expenditures on the subway proper, and one was a long statement

covering localized statements upon the extensions here, and the

third covering similiar expenditures on the Manhattan elevated

line.

Q. I show you Exhibit 1 of March 2nd, and I ask you if that

is the memorandum which you submitted at the conference you

have been testifying about? A. That is one of the memoranda

which was submitted on that occasion, but that was accompanied

by this further detailed statement showing the details of this item,

engineering and superintendence, $129,569.09, as I recall.

Q. How about the other items here, are there details on those ?

A. Xo, sir, there were not details on those.

Q. Will you glance down over the end of that document, and

you find the amount of $1,532,000? A. Yes, sir.

Q. Did you have the details before Mr. Coleman and Mr. Tur-

ner or any of the Commission's representatives on that aggregate

item? A, l^o.

Q. Did you have any vouchers in regard to that ? A. ISTo, sir.

A 6
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Q. Are there any voucliers in regard to tliat aggregate item ? A.

Yes, sir, the vouchers in the auditor's office covering the v^hole

amount of it, I suppose.

Q. Were they tendered to the Commission or any of its repre-

sentatives in connection with this statement? A. 'No, sir, those

vouchers covered a statement, and they were simply receipts of the

general officers of the company for four years for salaries for that

time.

Q. Do you wish to make any explanation of that item of $1,-

532,000 at this time? A. When these contracts were in course of

preparation, a question came up as to these precontract expendi-

tures.

Q. When was this you are testifying to? A. I am talking of

the period of negotiations leading up to the formation of the con-

tract of March 19, 1913, and those were negotiations which were

conducted largely between Mr. Shonts and myself representing the

Interborough Company and between various officials, members of

the Public Service Commission and members of the Board of

Estimate and Apportionment with the counsel, Mr. Harkness, and

others representing them.

Q. You are talking about the time surrounding the submis-

sion of this— ? A. No, sir, I am going back to the beginning.

I would like to give you, if you wish to have it.

Q. We do not care to go back into the negotiations. A. At that

time the question came up.

Q. If you care to state the conversations as they occurred at

the conferences we would be glad to have you, in respect to this

statement or these various statements ? A. I will say at the time'

the contract was being entered into the provision was inserted re-

lating to expenditures made prior to the contract for the purpose of

meeting a portion of the amount of the expenditures of the two

companies, the Interborough and the Brooklyn Rapid Transit

Company, in connection with the work leading up to the forma-

tion of the contract of March 19, 1913. The next time the mat-

ter came before the Public Service Commissioners was immediately

prior to the time the contract was signed. At that time it became

important to ascertain what would be the probable total cost to the

City of the construction of the subways. There was a limited
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amount of debt margin available to cover the indebtedness of llio

City, and calculations were made by the Engineering Department

of the City in which they estimated the total cost to the City of

constructing tliis subway at a certain amount. I took exception

to those figures, upon the ground the amount was insufficient, and

in that connection I brought up to the attention of the Public Ser-

vice Commissioners the fact that an allowance had to be made out

of the 58 million dollars the net proceeds of that which we were to

contribute for these precontractural expenditures. I did not have

at that time any of the details of those expenditures before me.

Q. Had you any approximate idea of them ? A. Tes, sir, they

were estimated approximately for the pu.rposes of that conference

at one million dollars, and some objection was raade to that, and

the details were then, I think, taken. We estimated $150,000

ought to be added for extras and $87,000 added for excess interest

and $468,000, that was the figure given by Mr. Gaynor, approxi-

mately, for preliminary engineering expenses, superintendence

and administration, and $200,000 for legal expenses. After some

discussion, I find from a memorandiim which was made at the

time by Mr. Shonts, as a result of that discussion. There was

present Mr. Craven, as I recall, and Mr. McCall, Chairman, and I

think Mr. Harkness was there, and I know I was there, and there

may have been other Commissioners in his offi^ce. For merely an

approximate purpose we finally settled upon $887,000 as covering

these precontract expenditures or the part of the Interborough

Company. That question being important at that time, in ordei

that we could determine how much out of the available debt mar-

gin should be set aside by the Board of Estimate and Apportion-

ment to cover the probable total cost of the City under this con-

tract, it was accordingly done, as I have stated.

Q. And in the discussion, not for the purpose of establishing

your right to it ? A. No, sir, but assumed our right to it, in this

way—
Q. To that aggregate amount that you have mentioned ? A.

It assumed our right to an approximate amount which was about

equal to that, but it did not commit the City to the precise amount

of it, and we did not have the figures there.

Q. And it did not relieve the engineer from making a deter-
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mination in accordance with the contract? A. No, sir; that was

not assumed, that that conference was for that purpose. It was

quite important from the point of view of the Interborough Com-

pany and the bankers that there should be assigned to this contract

a sufficient amount to cover the expenditures the City would have

ultimately to make under the contract. The whole item in the

engineer's estimate had been demanded, and I brought that up in

connection with one or two other items, real estate and interest,

as a proper part of our contribution of 58 million dollars under the

contract, and that was recognized and we entered into a discus-

sion of the probable amount which meant engineering, superin-

tendence, legal and otherwise, and stated the probable amount of

engineering, superintendence, at $468,000 and some data Mr.

Gaynor handed me and estimated the legal at $200,000 and in

that way arrived at a figure which was really added to the esti-

mated cost to the City of this work, and with the result that the

amount of debt margin set aside against this contract by the resolu-

tion of the Board of Estimate and Apportionment was correspond-

ingly increased. That was the first time that this matter was

taken up.

Q. That was how long before the contract was signed ? A.

That was immediately before the contract was signed, and I think

it was on the day 'or the day before the resolution was passed by

the Board of Estimate and Apportionment specifically appropriat-

ing some of the City's available debt margin to cover this contract

and the Brooklyn Rapid Transit contract. Then, I will pass to

the next conference, the conference in Mr. Coleman's office. When
I went to see Mr. Coleman I had only what Mr. Gaynor had fur-

nished me, and that consisted of these detailed statements here

amounting to $129,659.09 with respect to the subway proper, to

$26,657.58 with respect to the extensions proper and $173,022.36

with respect to the Manhattan expenditures proper. Mr. Gaynor

at the same time had furnished me the memorandum, your Ex-

hibit 1 of March 2nd, which showed certain expenditures already

appearing by his books with reference to various items stated

therein.

Q. Do we understand the Exhibit ISTo. 1, knovsTi as the Eodges

memoraudum was prepared and furnished you by the Auditor o£
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the Interborough Company ? A. Yes, sir. But that memorandum
did not seem to be to me at all complete as covering all the proper

expenditures to be made, and it included some expenditures which
did not seem to me could be properly allowed as part of the con-

tract. It was a statement of what the books already showed, and
did not take into account other proper charges which would subse-

quently appear on the books.

Q. Will you tell us what you considered to be proper charges

to be allowed the Interborough as precontractual items ? A. I

will first take up the items I have referred to v/hich are localized

expenditures in the engineering department which had been paid.

There was an item of $5,201.07, which was actual damages which

had been assessed against the Manhattan Company, and that was

taken up and considered.

Q. Taken up by whom ? A. By this conference— this confer-

ence had in Mr. Coleman's office. ^Ye then took up the question of

the attorney's fees. I had, I think, at that time a statement of

various attorney's fees which had been paid, and I remember there

was a statement of the services which had been rendered to the

Interborough Company by Mr. ISTicoU's firm during the three years

which ran considerably over $100,000 for the three years, a suc-

cession of bills, and some portion of that was charged against the

subway, and I discussed that with Mr. Coleman, and I recall he

took the position Mr. NicoU had not attended any of the confer-

ences relating to the actual execution of the contract and there-

fore it was questionable what portion of that bill could be properly

allowed, and I invited his attention to one or two conferences which

Mr. Nicoll had attended, and then to some general advice which

he no doubt had given our executive ofiicers, and we finally agreed

to a total of nearly $125,000 covering his expenses during this

period of time it would be proper to charge $12,500, and that was

divided approximately $7,500 to the subway proper and $5,000 to

extensions. There had been paid to ilr. Julian E. Davies, counsel

for the Manhattan Company, $10,000, and I had been advised

at that time that Judge Dillon had a bill for $5,000 for additional

services. I mentioned those facts. Mr. Grout had been paid

$17,500 and his original bill had been $25,000, $10,000 paid at

the beginning and $15,000 presented by him later and compro-
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mised at $7,500, ami that was allowed, and my own fee was taken

up.

Q. That was allowed bv whom? A. Allowed at this confer-

ence. That was an allowance given on general legal expenses prior

to this contract and the stibject of my own fee was discussed, and

that was passed, and that made a total of, I think, $80,000 of fees

which were distributed between the subway proper and the exten-

sions proper and of $15,000 which was localized against the Man-

hattan, being service of counsel for that company exclusively.

Mr. ^TicoU's allowance for $10,000 was then considered. Then we

got into a discussion as to how these various allowances— next

came to the question of General Superintendence, the item of

$150,000, which was allowed there. I had before me then this

statement of ]\Ir. Gaynor that the salaries paid for the executive

officers—
Q. Do you mean general superintence ? A. Yes, sir, General

Superintendence or Administration, $1,502,000 in Mr. Gayuor's

figures. Then we discussed the proportion of time of the officers

of the Company which had been devoted to these contracts and

stated with respect to some of them they had not devoted a great

deal of time and I stated with respect to Mr. Shonts he devoted

the greater portion of it for three years to the contracts, and we,

as a result of this discussion— I was requesting a larger allowance

than $150,000 and they were rather taking the attitude that $150,-

000 would be right in line with an amount allowed the Brooklyn

Rapid Transit, and we finally agreed upon that as a proper allow-

ance for the Administration and Superintendence expenses prior

to the contract. Having come to a preliminary understanding with

respect to that, at a later conference, I think it was we took up

the question of the distribution of the various allowances between

the three works of public improvement, the subway proper and the

extensions and the ]\Ianhattan Elevated, and siiggestions were

made on both sides as to how that should be divided with the result

that Mr. Coleman wrote down this division of expenses iipon a

memorandum which I have before me, showing how the various

items which had been provisionally agreed upon had been distri-

buted between the three branches of work. Later on Mr. Cole-

man or ilr. Turner asked whether I would furnish a statement
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showing -which of the items which had been agreed upon would

be found entered upon the books of the Company at that time, and

I then dictated and sent to Mr. Coleman a memorandum which

was introduced in evidence yesterday.

Q. Under date of July 31, 1913 ? A. Yes, sir. That was the

object of that memorandum, as I understand it that it should

he to some extent a guide for the accounting officers of the Com-

mission in investigating the whole situation. After that, along

in jSTovember, the Engineer made his formal allowance, that is,

I understood it, after the, investigation of the accounts had been

made, and I was then advised that exceptions had been filed to the

Engineer's determination upon behalf of the Commission. I

thought if they were to file exceptions when the matter had been

agreed upon and seemed to be a very fair adjustment from the

point of view of the City, inasmuch as the allowances were less

than to cover the proper allowances, that I should insist upon the

part of the Interborough Company that the allowance as agreed

to at this conference was inadequate and insufficient, and I did

file exceptions at the same time as to the allowances being inade-

quate and insufficient, and the time to consider them was extended

from time to time on both sides, until, I think, the early part of

1914: I was advised by a letter from Mr. Coleman's office that the

exceptions had been withdrawn, and that left the agreement as to

the precontr-actual expenses stand practically as the result of this

conference, this series of conferences I had attended in July, and I

then withdrew our own exceptions and the matter became final.

Q. ISTow, ilr. Eodgers, you are now, and were at the time of

these conferences, familiar with the provisions in contract No. 3

under which you were then operating? A. I was much more

familiar at that time than I am now, because I have not worked

over that contract in the last three years much.

Q. "Where within the provisions of this contract do you find

any warrant for barter or dicker between the parties as to these

expenditures, or any of the expenditures involved ? A. I find it

in that way, that in the course of the whole negotiations leading up

to that contract with which I was entirely familiar, having been

through them all, it was a very difficult thing to estimate a proper

amount for the superintendence and administration charges of
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these two companies, the Brooklyn Rapid Transit and the Inter-

borough Company which would actually be a charge against our

contribution under Contract JSTo. 3 and against the Brooklyn

Rapid Transit contribution.

Q. But the contract fixed the method ? A. I don't think it was

designed to fix a method in regard to the precontractual work.

I did fix certain formulae which were applicable and would be ef-

fective as to continuing expenses after the construction work

actually begun, but we were confronted at the outset with the diffi-

culty of what expenses should be charged up against this contract.

AVhile the negotiations were going on and no expenditures had been

made or vouchers prepared with a view of formulating a bill to

cover the precontractual expenses, our position was the position

taken by the City at the same time, a certain general allowance

should be made to the City which would be some proportion of

the time of the general officers of the Company which was de-

voted to the negotiations and to arranging for the execution of this

contract. That was the attitude taken by the City officials, and

they distributed the time of their officials and of their lawyers in

such proportion as they thought fit to charge under this contract

for the precontractual charges on behalf of the City, and we did

precisely the same thing with respect to the Interborough Com-

pany.

Q. You have answered very greatly at length but you have not

answered my question. A. The question is, where in that contract

did I find warrant for the adjustment between the City officials

and myself, representing the Interborough Company. I am trying

to explain, I found it in the peculiar nature of the expenditures

that grew out of the negotiations, and I had before me the purpose

for which the clause had been inserted, and I understood the only

way you could definitely arrive at that was by allocating to this

work some time of the general officers of the company who have

negotiated the contracts and contributed their services to the per-

liminary work leading up to the contract. That manifestly could

not be answered by vouchers and it was a matter of judgment.

Q. Whose judgment was to be final on that ? A. The engineer's

judgment was to be final on that.

Q. Why did you go to the counsel of the Commission then, in-
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stead of the engineer ? A. I simply did because it seemed to me
it was a question involving mixed matters of fact and law, and

that was very proper to take it up at a conference where the Coun-

sel and Engineering Department were both represented.

Q. Was your engineer present ? A. 'No, sir, our engineer was
not present.

Q. And yet it was the engineer of your company who was re-

quested to furnish the information ? A. That may be true, but I

have before me an itemized statement of the expenditures which

have been made by our Engineering Department.

Q. Did you consider that such approval as the contract calls

for ? A. I did.

Q. You considered an ex parte statement of that character the

approval demanded in that provision of the contract? A. Tes,

sir, with reference to the precontractual expenses, and for the rea-

son the contract expressly provided for the identification of such

expenditures and for the verifying, and the counsel should have

access to our books, and they were given to them, and the memor-

andum which I dictated and left with Mr. Coleman, dated 31st

of Julv, 1913, was for the purpose of furnishing a guide to some

extent as to certain of those expenditures.

Q. What particular value would an inspection of your books be

if, as you say, it was next to impossible to furnish a proper voucher

under the circumstances ? A. It was next to impossible, therefore

it seemed to me the question of adjusting these administration ex-

penses was a matter to be arrived at by agreement.

Q. What good would it do to inspect your books ? A. If they

wished to ascertain as to the data of the $1,225,000 covering the

salaries of Executive officers, and if it had been paid, they could

do so. They knew the amount we had paid during that period of

time for our principal administrative officers was an amount very

much in excess of what was actually allowed. The point we

had to determine was not so much what had been actually paid,

to administrative officers, in the past, but as to the proportion of

the time of those administrative officers which would be properly

chargeable against the City as a part of su.perintendence or ad-

ministration prior to the contract, and as that was his reason it

seemed to me entirely appropriate for the City Engineer upon the
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one side with his assistant, and for myself representing the Com-
pany on the other side, to agree upon the amount which would

represent the proportionate time of the oihcers and be a proper

charge against the contract.

Q. What part of construction was there in expenditures made
prior to the contract ? A. There was no construction of course,

prior to the contract.

Q. But this is all determined by construction cost, is it not ? A.

Yes, sir, but the cost of construction is defined to be a lot of items

such as insurance, superintendence, damages and legal expenses

which took place prior to actual construction. I heard the point

y.ou raised when Mr. Coleman was on the stand, and it seems to

me entirely clear that what the contract intended there was that

expenditures in and about construction, including these prelimin-

ary expenditures when no actual construction was in progress,

should be a proper charge against the cost of the property. If

that conclusion of law is not correct, that clause is meaningless in

the contract, and that was an issue Mr. Coleman stated, and the

practical construction placed upon the contract by both sides and

never questioned.

Q. Had there been no negotiations between the City and your

Company, this item of $50,000 to you would not have been an

item that would have been an obligation of the Company at all ? A.

iSTo, sir.

Q. And it was not a definite obligation on March 19th, 1913,

was it, as to the Company ? A. I think so, yes, sir.

Q. The Company had paid you that $50,000 ? A. ISTo, sir, they
'

had not paid me at that time, but the work had all been done.

Q. You devoted practically all of your time to those negotia-

tions, did you ? A. No, sir, but it seems to me that during the four

years that I was connected with the Company prior to this con-

tract I must have devoted the larger portion of it and probably

three-fourths of it.

Q. You were under a general retainer from the Company ? A.

Yes, sir.

Q. And that general retainer contemplated you would do what-

ever work was necessary for the benefit of the company, did it not ?
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A. There is nothing in the terms of the general retainer which
covers anything specific.

Q. Fairly that was the expectation? A. I think that general

retainer was intended to cover all the nomial matters. There was
no definite contract at the time I came over here as to precisely

what it should cover.

Q. You do not mean to say that by reason of those negotiations

you would have had a legal claim against your company for any-

thing beyond your general retainer, would you, without the Com-
pany's consent ? x\,. I should have thought so, ]\Ir. Shuster. I do

not know that lawyers, as a rule, when handling an important

piece of work of this sort enter into a definite contract what they

shall be paid for it.

Q. Was there any arrangement between you and the Company
as to special compensation for these services at the time you en-

tered upon these negotiations ? A. N"ot in the beginning, no, sir.

Q. Was there at any time until after the conference ? A. I

think the matter first came up during the time these clauses were

being put in the contract.

Q. With whom? A. Discussed in a general way.

Q. What officer of your company did you have any understand-

ing with that joii were to receive $50,000 as compensation for

these special services that were in contemplation of the parties

in negotiating the contract ? A. I do not remember as I had any

definite agreement. The matter was discussed in a general way at

the time the clauses were put in there.

Q. You could not have recovered as a legal obligation against

your company any part of that $50,000 ? A. I don't know whether

I could or not. It seems to me I had a very just ground for com-

pensation against the company.

Q. Was there any reason why your Board specially retained

you? A. No, sir.

Q. For those ser\dces ? A. JSTo, sir. There was nothing in my
retainer, so far as I know, that specified precisely what it was to

cover.

Q. Had the negotiations failed, would your company have been

under any obligation, legal or otherwise, to have paid you for

those negotiations and services beyond your general retainer? A.

I cannot say whether they would or would not.
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Q. Don't yoii know that the company would not be legally

hound ? A. I think it is very likely they would not have wanted to

have paid it.

Q. You knew that this $50,000 was a charge against the City,

did you not ? A. Yes, sir.

Q. Ultimately ? A. Yes, sir.

Q. In the last analysis it comes out of the City of New York,

does it not? A. Yes, sir, I think it does.

Q. And if it had, in the last analysis, to come out of the

Treasury of the Interborough Company, you would not have re-

ceived the compensation, would you ? A. I don't believe that for

.

a moment. I think it would have been allowed, irrespective of that

fact. I never discussed the question.

Q. There was no understanding between you and your company

to that extent ? A. No, sir. There was no understanding about

it, one way or the other.

Q. And the resolution awarding you the $50,000 was after the

contract was signed and after the period covered by the predeter-

mination ? A. Yes, sir.

Q. It never became, if at all, a legal obligation against your

company until you had procured the approval of the engineer and

the counsel to the Commission to that item of $50,000 ? A. No,

sir. I cannot agree with you to that extent.

Q. When did this obligation become a legal obligation against

your company ? A. It was a basis for a charge against my com-

pany at the time the services were rendered.

Q. You can answer that ? A. I don't know. When does a

lawyer's services ever become a legal obligation against his client?

It is when the services are rendered, I presume.

Q. That is the answer you wish to make on that, is it? A.

Yes, sir.

Q. In regard to this item, how did you happen to arrive at the

amount of $125,000 as a reasonable amount for these administra-

tion expenses ? A. Well, the allowance was not $125,000, it was

$150,000, and that was arrived at by general consideration— I

think I have already stated my recollection of how it was arrived

at. I can restate it if you wish me to do so.

Q. We have been trying to locate for several days by various
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witnesses wlio ought to know all about this matter what evidence

was before them that would constitute this allowance of $150,000

or $125,000, whatever it may be, a legal obligation chargeable

against the City on account of the contract ? A. I have tried to

explain. If you are looking for definite vouchers covering that

you would never find them, and it would be impossible to present

them at that time because the allowance was one made against the

time taken, as I understood it, at that time, by certain executive

officers of the Interborough Company in connection with the execu-

tion of these contracts and the work leading up to it, and the ques-

tion of fact which had to be decided, it seemed to me, between the

Commission and ourselves was what portion of the time of those

officers and their corresponding pay should be assigned to the

contract or any special payments made for.

Q. Was this $150,000 the item that was allowed to Mr. Shonta

for his special services ? A. -JSTo, sir.

Q. You have testified Mr. Shonts devoted practically all of his

time to these negotiations ? A. Yes, sir.

Q. He was on a general salary, was he not, with the company ?

A. Yes, sir.

Chairman Thompson presiding:

Q. And he was paid that salary ? A. Yes, sir.

Q. And yet he was devoting limited or none of his time to the

specific service that general salary covered? A. Mr. Shonts, as

I understood— you better ask him about that— when he took

the position of President of the Company the understanding was

he should devote his time very largely to operation, and I think

a great deal of this work was somewhat outside of the purposes for

which he was originally employed as President, but he had re-

ceived, of course, his salary, and that, or part of that, item of $1,-

522,000 included his salary during the four years.

Chairman Thompson.— A man who gets $100,000 a year, how

many hours a day do you think he ought to devote to the business

of the employer, for $100,000 a year— how much spare time had

ie ought to have ?
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Mr. Eodgers.— My idea about employing men of that sort—
you employ his intelligence find buy his brains.

Chairman Thompson.— How much of his brain power do you

think you ought to get for $100,000 a year ?

Mr. Eodgers.— I think you ought to get a great deal of it, of

course. I think you ought to' get the best he has in him all the

time.

By Mr. Shuster

:

Q. You have testified that Mr. Shouts devoted practically all

of his time to these negotiations ? A. I wouldn't say practically

all, but the major portion of his time.

Q. Seventy-five per cent of his time ? A. It would be very hard

to say, but I should say two-thirds to three-quarters during the

time this was running along.

Q. During all of that period, although not rendering the ser-

vice covered by his retainer to the extent of but 25 or 30 per cent,

he was receiving his full compensation ? A. Yes, sir.

Q. ISTow, at the conclusion, he is given for this special service

an additional special fee ; wherein is the justification for that ? A.

I do not know that he neglected his services in any other direc-

tion.

Q. Do you mean to say his services were not a necessity to the

company? A. ISTo, sir, but whatever service he was required to

perform for the company and in other connections I assume he

did.

Q. But you don't know anything about it ? A. Mr. Thompson

asked me to state how much time a man should devote in earning

his salary. He might be able to do everything required in an

hour a day and might take him twelve hours a day. My idea is

he would do what is required, no matter how much time it took.

With reference to his services outside of this contract, I do not

assume it took all of his time.

Q. Were not the services rendered by you and by Mr. Shonts

and by the Auditor of this Company all part of their duty under

their general retainers, their general employment? A. I have

stated to you—
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Q. Answer it yes or no? A. 'No, sir.

Q. What is there, if anything, in the way of record authority

for your answer ? A. There is nothing of record authority either

way, so far as I know, from the records of the company.

Q. You have testified that so far as your own special fee of

$50,000 is concerned, there was no prior arrangement between

you and your company and that you did not believe the company

would be legally bound to pay you that ? A. I haven't said that.

You said it.

Q. What do you say now? A. I didn't say anything about it

that way. I said I assume there was a claim and basis for com-

pensation.

Chairman Thompson.— I think the witness ought to answer

the question of counsel. You evaded the question.

Q. You have testified that there was no record evidence es-

tablishing a legal obligation on the part of your company for the

payment of this $50,000 prior to the making of the contract ? A.

I have testified there was no evidence establishing a legal obligation

or an obligation not to pay it.

Chairman Thompson.— That don't answer the question.

Q. There was no agreement made with you at the time the ser-

vices were made or begun until after the contract was signed,

whereby you were to receive $50,000 or any other amount, whereby

you were to receive the special compensation? A. Wo, sir, only

as I have testified.

Q. Is that true in regard to Mr. Shonts's special services ? A.

I presume so.

Q. And ilr. Gaynor's special services ? A. I presume so.

Q. How do you conceive the special items or services were

within the contemplation of the parties as proper expenditures

growing out of the negotiations or agreements contained in the

contract, then ? A. I will explain that again. I do not think I

could have made my position very clear. Under the provision of

the contract, and that was in complete accord with the parties to

the contract, as I understood it at the time the contract was nego-

tiated, there was a certain amount of superintendence and admin-
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istration expenses properly chargeable against this contract in the

form of precontractual expenditures, and that that would embrace

some aliquot portion of the time of the officials of the company who
have devoted their time to the negotiations of this contract, and

for which they were to have been paid out of the general retainers

and general service fees. Certainly that may or may not, but I

consider that immaterial whether they were or were not, for ex-

ample.

Q. I will ask you this question, which I think is fair, did any

of the representatives of the City in the negotiations culminating

in the contract with your company, know or have any information

that you and Mr. Shonts and Mr. Gaynor were to receive special

compensation for the services which, you rendered for the com-

pany in those negotiations ? A. It was never discussed with

them. ;•' '^'''^^
'

Q. Then how could they have had it in their mind as a part of

the contract ? A. Well, I have been trying to explain that. The

question of administration expenditures they had in their mind

undoubtedly, because that was subsequently carried out on the

part of the City as well as on the part of the Company, the fact

that a great deal of the time and the corresponding salaries of cer-

tain officers of the company would be a proper charge under this

contract. That was what was done by the City, and it was asked

for by ourselves, and so far as I know, by the Brooklyn Kapid

Transit as well.

Q. Did any officer of the City who participated in the nego-

tiating and making of the contract with your company for the sub-

way, receive any special compensation from the City? A. No,.

sir, but what I am trying to find out—
Q. You have answered it— now then, the charges that were al-

located by the City for its law expenditures to this contract were

simply the proportionate share of the regular legal expenses in-

curred during the period? A. Yes, sir.

Q. But that is not true with regard to the items as to your-

self, and Mr. Shonts and Mr. Gaynor? A. It certainly is true

with respect to the allowance for general superintendence here,,

because the items—
Q. We are talking about the special services and special pay-
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ments which enter into— ? A. Ton are asking me to answer a

question which I cannot do, and I can state the fact of what was
said or done, but I cannot tell you the processes in the minds of
the gentlemen who represented the City.

Q. How could they have any mind on the proposition if they

didn't have any facts before them? A. They had the facts.

Q. That you were to receive $50,000 as a special retainer? A..

Yes, sir.

Q. How did you get that fact? A. It appears in that mem-
orandum.

Q. Prior to making the contract ? A. ISTo, sir. I am talking

about after the contract.

Q. So that all the allowance for legal services and for admin-

istration, that includes any of the special pay, or pay for special'

services to the officers of the Interborough Company, or its counsel,

were matters that were first brought to the attention of the City

officials on or about July 25, 1913, three months or more after the-

contract had been entered into ? A. That is true, so far .as specific-

amounts are concerned.

Q. Was there during the process of the negotiations with the

City at any time any statement made to any City official that the-

Interborough Company was to be allowed as part of the cost expen-

ditures the payment for special services under the negotiations?'

A. ISTot specifically so stated, that is right.

Q. And no such charges were in the contemplation of the parties,,

at least the City, at any time prior to the making of the contract ?

A. That I cannot answer, whether in the contemplation of the

City, or not.

Q. They had no knowledge of it, did they ? A. I have simply

stated no settlement was made as to any specific payments which

would be made.

Q. Did you render a bill for $50,000 to your company for-

those special services prior to the time, or at any time ? A. No,

sir.

Q. Did you know they were going to allow you this $50,000

at the time that they did it ? A. Yes.

Q. How long before that did you know it ? A. I don't know..

When I first discussed the amount of the fee it was sometime,.
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c[uite a considerable ahead of the time the matter was taken up

with the City officials.

Q. Who did you discuss that with? A. Mr. Shouts, and dis-

cussed incidentally with one or two of the directors, one I remem-

ber of.

Q. Did you discuss Mr. Shonts's $125,000 also at that time?

A. No, sir.

Q. What directors, if any, besides Mr. Shonts, did you discuss

this $50,000 fee with? A. It was taken up in this connection.

Q. What director ? A. Mr. Freedman was the man I had par-

ticularly in mind.

Q. Mr. Freedman and Mr. Shonts, were they the only directors

you talked this matter over with ? A. The only one I remember

having talked about, except in the directors' meeting, I made a

statement in the directors' meeting about the situation.

By Mr. Moss

:

Q. Do you know whether Mr. Freedman got any portion of this

bonus ? A. I am satisfied he did not.

Q. Do you know whether any portion of the bonuses or any

money at or about that time passed into Mr. Freedman's hands for

^uy purpose? A. I don't know what you mean.

Q. I mean to say— this question has to be asked — there were

certain bonuses paid, $125,000 to Shonts, $50,000 to you, and

•$10,000 to Gavnor, and I want to know whether at or about that

time there were any sums of money passed to j\Ir. Freedman for

liis own use or for any other purpose from or on behalf of the

persons who received the bonuses or through any arrangement en-

tered into at about that time ? A. I will make an unqualified

denial of the fact that any such thing passed to him. As far as

I am concerned, I know it did not and I am satisfied so far as

Mr. Shonts is concerned that it did not do it.

Senator Towner.— Have you any knowledge as to the others ?

]\rr. Rodgers.— The only special allowances were made was the

,$10,000 to Mr. Gaynor.

Senator Towner.— Have you any knowledge as to the others,

is my question.
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Mr. Eodgers.— I have not any positive knowledge, of course,

except as to my own fee, Mr. Chairman.

By Mr. Shuster

:

Q. Have you any information ? A. I had information or

knowledge which would apply to the other people which precludes

the idea that any portion of that passed to Mr. Freedman or to any-

body else.

By Mr. Moss

:

Q. What salai-y were you receiving at that time ? A. I was

receiving at the rate of $30,000 a year.

Q. And that was the amount that you were receiving at the

time you got the extra $50,000 ? A. Yes, sir.

Q. Did you render any hill for that $50,000 ? A. 'So.

Q. Did anybody suggest that you should ? A. No, sir.

Q. Did you give a voucher for it? A. Yes.

Q. Was it anything more than a receipt for so much money?

A. I don't remember now the language of the voucher. I suppose

it was a voucher signed to cover as paid according to the resolu-

tion of the Board of Directors.

Q. According to the resolution of the Board of Directors ? A.

Yes, sir.

Q. But your voucher did not specify any particular services,

did it ? A. I don't think it did, any more than to specify perhaps

services previously specified in the resolution.

Q. Did you draw the voucher ? A. No, sir.

Q. Did you intend to make a claim against the company for

$50,000? A. Yes, sir, certainly.

Q. Whether they had allowed it or not, you were going to make

it ? A. Whether the company allowed it or not ?

Q. Yes ? A. I had no idea of suing the company, if that is

what you mean.

Q. Were you surprised when the resolution was passed giving

you $50,000? A. No, sir.

Q. You knew it was going to be done ? A. I knew all lawyers

fees have always been passed on by the Board.

Q. Did you know the Board of Directors were going to give you

:$50,000 before they gave it to you ? A. I thought they were.
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Q. What made you think so? A. The directors I talked" about

the matter with incidentally seemed to recognize the fact that—
Q. What directors gave you any idea before the meeting was^

held that $50,000 was going to be allowed to you? A. I do not

know any director gave me any idea what action was tO' be taken

about it.

Q. How could you Imow about the action ? A. I had discussed

the matter of the fee with Mr. Shonts and he had agreed that it

was a reasonable fee and he said the matter would be passed on by

the Board of Directors.

Q. At the time you discussed that, did you know he was to have-

an additional allowance too ? A. ISTo, sir.

Q. Didn't he speak to you about that ? A. ISTo, sir, he had al-

ready been allowed, I think, at the time, my fee was paid, $125,-

000. That was done by the Board of Directors.

Q. Didn't you think it was a very generous allowance? A>

Well, I can't say I considered it overgenerous as an allowance. A
similar allowance was made, as I was advised at the time, to Mr^

Williams, $100,000.

Q. ilr. Williams was in the Brooklyn Rapid Transit? A..

Yes, sir.

Q. He was not a lawyer? A. ISTo, sir, he was President.

Q. He was not being allowed for legal services ? A. I thought

you were talking about Mr. Shonts.

Q. Was any lawyer in the Brooklyn Rapid Transit allowed for

extra services ? A. I don't know what they allowed.

Q. You have told us about Williams, have you any information ?

A. I have no information whatsoever about the Brooklyn Rapid

Transit allowance except I understood at the time in a general

way when we had the question of the legal allowances to the In-

terborough up, our legal allowances altogether were less than the-

Brooklyn Rapid Transit, but I never saw the figures.

Q. Have you any information any lawyer over there got an_

extra allowance, and if so, whom? A. I haven't any direct in-

formation about any of their allowances.

Senator Towner.— Have you any information ?

Mr. Rodgers.— I have heard, yes, but whether an allowance
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of five or ten thousand dollars, or what, I have heard that Mr.

Yeomans was allowed something and Mr. Williams something.

By Mr. Moss

:

Q. Five or ten thousand ? A. I don't know whether five or ten,

or any other sum. I had no sum mentioned. I only heard at the

time and stated to me, and by whom, I cannot say.

Q. Was there any committee appointed to pass upon the rea-

sonableness of the $50,000 to you ? A. ~No, sir, not that I know of.

Q. You had a pretty good understanding it was coming along

Ijefore it occurred? A. I assumed they would allow it, yes.

Q. Who first suggested $50,000, you or one of the directors ?

A. I did.

Q. To what director did you suggest that ? A. To Mr. Shonts.

Q. Anyone else? A. I told you I thought I had mentioned

the matter to Mr. Freedman because I remember the statement.

Q. What did he say to you ? A. He said he thought it was

very reasonable, and if the work was done by other lawyers on

the outside it would cost the company three or four hundred thou-

sand dollars.

Q. What allowances were given to other men in subordinate

positions who gave all their time night and day ? A. Those were

aU.

Q. Weren't there other men who gave their time night and day,

small inconspicious men ? A. Yes, sir, some.

Q. Was there any consideration of giving them something when

you were getting ready to put this matter up to the City? A.

ISTo, sir,

Q. Did you know the $50,000 you were to get was to come out

of the City by the arrangements that were put through? A. I

knew it would be charged up against our contributions, for this

work, if that is what you mean.

Ey Mr. Shuster

:

Q. That contribution is the City's money under the contract,

isn't it ? A. Well, it is the price which the company pays really

for the leasehold.

Q. And it belongs to the City legally and morally? A. (Xo

answer.)
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Bt Mr. Moss

:

Q. You prepared the Exhibit 1, signed K. R. Eodgers ? A.

Yes, sir.

Q. Here is item Xo. 2, General Stiperintendence, an item

$125,000 has actually been paid and $25,000 held in reserve to

be distributed to the Engineering Department of the Operating

Company; you meant to say the General Superintendence $125,-

000 had been paid, didn't you ? A. I meant that was an addition

to the item of $1,522,000 that was already before them.

Q. All that you specified was the $125,000 and the $25,000 to

go under the General Superintendence here, isn't that so ? A.

Yes, sir.

Q. And you already knew the item of $125,000 was the $125,-

000 that had been paid to Mr. Shouts, didn't you? A. Yes, sir.

Q. And you knew the $25,000 that was to be paid was the

twenty-five that was to be paid to Mr. Shonts, didn't you? A.

ISTo, sir.

Q. What $25,000 was held in reserve to distribute? A. The

allowance against superintendence was $150,000. That was ar-

rived at in the manner I have previously described. The original

basis of that was the $1,522,000. Later on Mr. Coleman said, or

someone said, it may have been Mr. Turner, but it was stated,

that the books of the Company would he gone over, and he asked me
to state whether any special payments would be found on there,

and I stated an item of $125,000, and I had reference to Mr.

Shonts's s]Decial compensation, would be found.

Q. Do you say you actually called Mr. Coleman's attention

to an item of $125,000 that had been paid and you had Mr.

Shonts's figures in mind at that time? A. Yes, sir, I did. I

didn't say I told ]\Ir. Coleman that.

Chairman Thompson.— We will take a recess now until half-

past two.

(Whereupon, at 1 :15 p. m. a recess was taken to 2 :30 o'clock

p. M.) ^!;'

[Afternoon session of Jlarch 3 and 4 not in record. See'indecs.]
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March 9, 1916.

Mujn'icipal Building, City of New York.

^Meeting of Committee called to order by Chairman Thompsons

at 12 o'clock noon, a quorum being present.

E. R. RoGEES, being recalled, testified as follows:

Examined by Mr. Moss:

Q. Mr. Rogers, you were acquainted with Mr. Shonts before you

went into the Interborough Company's service, were you not ? A.

Yes.

Q. You knew him when you were in college, did you not ? A.

1^0. I was principally associated with him when he was Treasurer

of the Isthmus Canal Commission.

Q. Well, Mr. Shonts, whose recollection is pretty good for

things, but not for faces or names, said, " I knew him," referring

to you, " when he was in college." A. Mr. Shonts knew me before

my business association.

Q. Well, didn't he know you in college ? A. ISTo, I don't think

so. I was out of college.

Q. But he knew you when you called at the office of Sir.

A. Yes.

Q. Was that before you were associated with the Panama busi-

ness ? A. Yes.

Q. Did you go down there at his invitation? A. Yes, partly

at Mr. Shonts' invitation and partly through Mr. Taft, who at

that time was Secretary of War. I had become acquainted with

him.

Q. Well, you went down to Panama anyway with Mr. Shonts ?

A. Yes.

Q. And when Mr. Shonts came back to New York you came

with him ? A. No, I didn't come back to New York until after

a year after Mr. Shonts had severed his connection with the-

Canal.

Q. You came at his invitation? A. Yes.

Q. And it was with his assistance that you on leaving Panamas
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were appointed to some business in relation to one of the Govern-

ment enterprises, their steamship business ? A. No. You mean the

Panama Eailroad & Steamboat Company ? Mr. Shouts had nothing

to do with that.

Q. Well, Mr. Shonts testified, " I suggested it to Mr. Taft, and

ie made him General Counsel of the Government in this enter-

prise."

Q. Had he anything to do with you being retained in that con-

Tiection ? A. I don't think so. If he says so it is correct. I was

general counsel to the Panama Eailroad Company when I left—
Q. Didn't you know that he had helped you to retain it ? A. I

didn't know that he said anything about it.

Q. "Well, he says that you continued to draw a salary from it?

A. Yes. They paid me a retainer.

Q. AVell, he as president and you as counsel have continued

•'close in your, relations ? A. Yes.

Q. In your intercourse and your discussions of the plans of

the Company ? A. Yes.

Q. He says he remembers the bonus of $50,00 to you. Is that

_your understanding of it ? The fee of $50,000. I don't mean

to use the word bonus with any malice. A. Yes.

Q. Did you have any conversation with him before that was

•done ? A. You mean about the fee ?

Q. Yes. A. About the extra fee ? You mean before the fee was

.actually paid?

Q. Yes? A. Of course I had a conversation with him.

Q. As to the amount ? A. Yes.

Q. Did he fix the amount ? A. We talked it over together.

Q. Well, did he fix the amount ? A. He said he would take it

xiTp with the Board of Directors.

Q. Who first mentioned the sum of $50,000, did you or Mr.

Shonts ? A. I did.

Q. Was the payment to you twO' months later than the allow-

ance by the City? A. The payment was made in September, I

l)elieve, and the allowance was made, it was agreed upon in the

.summer. It was actually allowed in the determination of the

•engineer, I believe in October.

Q. His testimony was that the payment to you was two months
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later than it was allowed by the City. You substantially corro-

borate that? A. Yes, that is substantially correct.

Q. And was your item of $50,000 included in the prior deter-

mination that was allowed ? A. Yes.

Q. Were any other extra allowances to lawyers or Mr. Shonts

included in that determination? A. The Commission has be-

fore them a memorandum covering the further special allowances-

that were made in connection with that determination. It con-

tains my fee of $50,000, a payment of $17,500 to Mr. Grout.

There was $125,000 to Mr. Delancey IsTicoU. There was a pay-

ment of $5,000 subsequently made to Judge Dillon, one of $10,-

000 which was made to Julian T. Davies, and then there was an

allowance of $150,000 for general administrative services.

Q. And also the allowance to Mr. Gaynor? A. Yes.

Q. Those are all of them ? A. I think so.

Q. "Was the payment to Mr. Towns- included ? A. I think

not.

Q. JSTow in order that we may have a better persual of the

matter before us, I will ask you to point out if you will in con-

tract three the provision under which it was claimed by the In-

terborough Eapid Transit Company these allowances should be^-

allowed by the Public Service Commission or by the engineer.

A. Page 9, Subsection 5 of Section 17, under the cost of con-

struction clause.

Q. Let us read that right into the record.

Counsel at this point reads in Sections 4 and 5 of Contract

No. 3:

" (4) The actual and necessary net cost in money to the

City for superintendence, insurance, damages, engineering,

legal expenses and administration in and about construction

and equipment; including in respect of the cost of construc-

tion for initial operation the expenses above referred to in this

paragraph actually and necessarily incurred or payable by

the City in and about Construction and Equipment prior to

the date of this contract.

" (5) The actual and necessary net cost in money to the-

Lessee for superintendence, insurance, damages, administra-
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tion, engineering and legal expenses in and about Construc-

tion ; including in respect of the cost of construction for initial

operation the expenses above referred to in this paragraph ac-

tually and necessarily incurred or payable by the Lessee in

and about Construction prior to the date of this contract and

in addition the actual and necessary expenses incurred or

payable by the Lessee in printing, engraving and certifying

securities for Construction."

A. Then there is another clause relating tO' equipment, which

covers the same phase

:

" 15. The word ' Equipment ' to mean all equipment ac-

quired and supplied for use on the railroad including all roll-

ing stock and appurtenances thereto, whether such cars are

used for passengers, freight, express, or any other purpose, all

motors, boilers, engines, wires, conductors, ways, conduits

(other than any system of ways or conduits built as a part

of the permanent railroad structure), mechanisms, machin-

ery, power houses (if any are needed in addition to those now

owned by the Lessee), power substations, all tools, imple-

ments and devices of every nature whatsoever used for such

generation, transmission, conversion, distribution or utiliza-

tion of power and for the installation and maintenance of

Equipment, all apparatus and all devices for lighting, heat-

ing, cleaning, signalling and ventilation (except such cham-

bers and gratings as are built as part of the railroad struc-

ture), all pumps, fire alarm and fire prevention systems and

appurtenances, and all telephone and telegraph wires or ap-

pliances, including all real estate or interests therein used

therefor or in connection therewith— whether such Equip-

ment be situate on or near or separate from the railway, pro-

vided that the same be acquired and supplied for use in con-

nection therewith or for any of the purposes of the railroad.

Provided, however, that real estate or rights, franchises, ease-

ments or privileges therein or thereon acquired for terminals,

storage-yards, shops, roadbed, stations, station approaches or

otherwise for the railroad shall not be included in Equipment,

but shall be included in Construction.



Kepoet OB' Joint Legislative Committee I'^T

" The expression ' Equipment for Initial Operation ' shall

mean Equipment provided for the initial operation of the

railroad costing twenty-two million ($22,000,000) dollars or

such sum as may remain of the said twenty-two million ($22,-

000,000) dollars after making the additional contribution to-

ward the cost of construction as provided in jVrticle IX."

Q. "Well now, legal expenses in and about construction. Do
you say that the allowance of $.50,000 to you v/as so covered l:>y

those words, '' Legal expenses in and about construction ? " A.

I think so.

Q. Please explain your views. A. In the first place as a mat-

ter of law, I think it has been settled by the decision of the Public

Service Commission in this State, both departmpnts, also the gen-

eral transit law, that a part of the construction cost of any work,

fulfillment of any contract is a preliminary- expense leading up

to the execution and termination of the contract. That was the

construction which was placed upon that clause of the contract

both by the City and the Company. l>[ot ony after the contract

was formed, but during the process of formation of the contract,

and the clause in question to which you have reference would have

to become effective before it could be made to apply to these pre-

liminary expenses, because there was no physical construction.

There might have 'been some physical construction, there might

have been some preparations of plans which were ultimately used

in construction, and I guess there were. There might have been

on the part of the Commission. There were none on the part of

the railroad.

Q. The services which you had been rendering extended over

how many years for which you were paid $50,000 ? A. The nego-

tiations in connection with this contract practically extended over

four years.

Q. How long had these negotiations been directed to the sub-

stance of the particular contract which was finally executed ? A.

That contract is an evolution. It grew out of negotiations between

the Company and the City which really began before my connection

with the Company. There were certain plans which we naturally

agreed upon. That plan would probably be modified or withdrawn

leaving certain features of the contract settled. They were adopted.
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Q. ^ow, Mr. Eogers, you say that propositions were made and

propositions were rejected ? A. That is true of practically every

road. Propositions, new propositions, accure in some form or

other.

Q. Your $50,000 for extra services runs back into all these

negotiations, forming propositions that are not at all in this con-

tract ? A. There were no form or forms which were ever made

by the Interborough Rapid Transit Company which didn't tend

to some extent, to some degree to assist as a part of the formation

of the ultimate contract.

Q. You mean to say that about any business where people are

transacting business for many years ? A. When two men get to-

gether and negotiate about the form of the contract. If they don't

agree the first time they may agree at the second time. It is a

case of negotiations leading up to the final contract, and so it was-

here.

Q. I will ask you to consider this phrase :
" Legal expenses in

and about construction," and I ask you if construction isn't de-

fined in this contract. A. Yes, construction is defined in the con-

tract.

Q. Xow, the phrase " in and about construction," you notice in

subdivision 5 of clause 11, " Legal expenses in and about construc-

tion,'' and the railroad is so capitalized today that payments shall

actually consist of construction. Wow we go back to definition un-

der Section 1-i.

Counsel reads Section 14 :

" 14. the Word ' Construction ' to mean all work of con-

structing the railroad (together with the reconstruction of

parts of the Existing Eailroads for the purpose of physically

connecting the same with the railroad which the Engineer

shall certify to be necessary), including the doing of work,

the providing of materials, the restoration and reconstruction

of street surfaces, sewers, and all surface, subsurface and over-

head and abutting structures interfered with during the build-

ing of the railroad and such reconstruction of the Existing

Railroads and all other work to be done or materials to be

furnished of every nature whatsoever necessary to the com-

pletion of the railroad structure, all tracks (meaning thereby
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the track structure complete, ineludnig all ballast, ties, con-

crete rails, special work, spikes, joints, bolts, tie-plates and all

other material or apparatus necessary to build the tracks, but

not including electrical or signal material or apparatus), to-

gether with all real estate and interests therein necessary to

be acquired or extinguished for the purpose of constructing

and operating the railroad and for the purpose of such recon-

struction of the Existing Railroads."

Q. That is your deiinition of construction ? A. Yes.

Q. And the clause which allows legal services speaks of legal

services in and about construction. Xow, with those two clauses

in view, I ask you to again show, if you can, wherein that $50,000

came within the provision of that contract. A. Well, the construc-

tion of a house, for example, of course means the erection of the

various commodities, of the various materials, which constitute

the house, but the cost of construction of the house, you will find

there are various other items not connected with the physical erec-

tion. We have, for example, plans, contracts, which would be

under the legal phase, and various other matters leading up and in

and about the construction, and that is so with that clause men-

tioned here.

Q. So that if the lawyer had drawn the contract for the fur-

nishing of those materials, or the doing of this work in such a man-

ner as would come under the definition of a contract, he would

then be doing legal work under the cost of construction ? A. Yes.

Q. How much of the $50,000 which you received as an extra

fee was for services in the drawing of contracts for furnishing

materials or work under the definition of construction ? A. Xoiie,

because no sub-contract had been entered into.

Q. I know, but railroad construction doesn't refer to the*e sub-

contracts. You did some work, of course, in the preparation of

the contracts, this very contract which is in question and perhaps

that might be possibly an item of legal expense in connection with

tlie contract. ISTow how much of the $50,000 was represented by

the work that you did in connection with the drawing or oversee-

ing of that contract ? A. I would not undertake to say how much

of the payment I received should be credited to the approving of
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that contract or any particular clause of it. It is connected with

the whole work of preparing that contract.

Q. All of this time you were on a regular salary ? A. Yes.

Q. You did the work under a regular retainer ? The work was

practically done when this extra retainer was given you ? A. Yes.

The work had all been done at the time I was paid, because that

was in connection with work done prior to March 19th, 1913,

when the contract was signed.

Q. How much excessive work, that is work in connection with

propositions or policy, that were not understood as included in

that $50,000 ? A. I couldn't say that any of the work which was

done in connection with that was absolutely thrown out or thrown

away. You will see that is an extremely complicated contract.

The result in there is the result of a series of long negotiations be-

tween the officials of the company and the officials of the City.

Q. All of these bonuses that we have spoken of were in the

prior determination as fixed by the engineer in October, 1913 \

A. Yes.

Q. Did you know that at the time ? A. Of course.

Q. Did Mr. Cravens know it at the time ? A. Certainly, he must

have.

Q. Did Mr. Cravens and Mr. Tlarkness know it at the time? A.

Of course they did.

Q. Did the services for which Mr. Gaynor received extra com-

pensation relate to construction any more than yours did ? A. I

think in about the same way they related in and about construc-

tion.

Q. Xow, what would yon say about the services rendered by

]\rr. Grout, $17,500, what did they have to do with construction ?

A. .Just in the same sense that Mr. Gaynor's and my services re-

lated to the construction.

Q. What was it that Mr. Grout did? A. Mir. Gront was em-

ployed to perform services in an effort to bring about a meeting-

of minds between the private corporations and the public corpora-

tions, over this rapid transit agreement.

Q. Did you ever present on behalf of the railroad company de-

tails of his services ? A. ISTo.
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Q. You have them in mind, haven't you ? A. I have in a gen-

eral way, that is, I know in a general way what he did.

Q. You say he was to bring about a meeting of minds. Whose
minds ? A. The meeting of minds between the responsible parties,

for the City charged with the negotiation of this contract, and the

officials of the Company.

Q. Who did he confer with representing the City ? A. I don't

know.

Q. Well, he reported, didn't he? A. I will say about 'Mr.

Grout's services that a portion of those services I always assumed

were at a time when I was not in this country, when I was in

Europe. He was first retained along in the spring of that year,

along in 1911. Perhaps he had better answer himself on those.

Q. What services did he render after June, 1911 ? A. I don't,

know.

Q. Was any itemized statement of his services rendered ? A.

Ho.

Q. Were the services of Hays & Hershfield included in any

allowance ? A. ISTo.

Q. They were included in ah application for allowance, were-

they not ? A. I had the fees of Hays & Hershfield before me at

the time of the conference which I have already testified to, but

the question of allowing that as a part of pre-determination

charges was not pressed at all and was excluded.

Q. They were presented with the charges to be paid by the

City ? A. I think a settlement was made.

Q. What connection could there be or was there between the-

services rendered by Hays & Hershfield and Untermyer & Mar-

shall, $63,000, what connection was there between those services

and the construction of the railroad ? A. One time I thought that

in a broad way those services might be legally connected with it

for this reason. It became absolutely preliminary before either

the City or the private company should permit themselves to make

a contract to have the legality of the contract determined. There-

had been serious questions raised as to legality. It was very much

to the interest of the City and it was determined that it should be

tried out in the court, and all those qncsti'"'n3 prpRpiitcl, smd tb<^
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«uit was brought about. It resulted in a, decision of the Court of

-Appeals absolutely confirming the legality of the contract.

Q. Well, there was no contract at all, was there ? A. There was

jiot a formal contract, but there had been. That plan of February'

27th, which was the basis of that contract, before the Court of Ap-

peals was acceptable, all the essential features of the contract, as

actually signed, and raised all the questions as to legality.

Q. Were these particular items which we have been talking about

mentioned and discussed between all these persons that I have

mentioned, that is, did the conferences include yourself, Mr. Cra-

vens, ilr. Harkness and Mr. Ctoleman ? A. Which particular ques-

tion do you mean ? I have testified—
Q. I mean all of these items. A. Yes, in a general way all of

them were discussed. Some of them were discussed in detail.

Q. Did Mr. Cravens say that he thought the allowance of

-$50,000 was reasonable ? A. I never saw Mr. Cravens.

Q. You saw Mr. Turner ? A. Yes.

Q. Did Mr. Turner say that to you ? A. I don't think he did.

I don't reca]! that he said anything about it.

Q. Mr. Turner was at the conference when these matters were

-discussed ? A. Yes.

Q. Did he, representing the chief engineer, state in words or in

substance or by actual approval that the allowance to you of $.50,-

000 was right, legal or proper? A. Mr. Coleman was there and

^Ir. Harkness was there. Mr. Turner was there at all the confer-

ences, and I don't know that I can say which one of these particu-

lar gentlemen referred to the matter in detail, but I do remember

when the question of my fee came up there that I stated what had

been the position of my own company, about the matter, that if T

had, as T was privileged to do, s^one outside and ffot the assistance

of a great many lawyers to assist in the preparation of the con-

tract, that the actual cost to the company and the City under those

circumstances would have been several hundred thousand dollars;

and I think ]\lr. Coleman recognized in that conference that there

had been a saving to the City as a result of that.

Q. What I am interested in is the individual. Did not Mr.

Turner say that the allowance to you was right, or did he object to

It ? A. He did not.
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Q. And was the allowance of that item the result of that confer-

ence, or one of the results of that conference ? A. I assume it was,

Q. You say Mr. Cravens was not present, and I remember your

prior testimony on that subject. You have already answered that

Mr. Cravens had knowledge of the including of these bonuses in

the prior determination, but he was not there. Will you say that

Mr. Turner knew that item and bonuses, yours and Gaynor's and

Shonts', were included in the prior determination ? A. The ques-

tion of legal fees was discussed quite openly and Mr. Turner must

have had knowledge. Later on, and I think you have it in evidence

already, at ilr. Craven's request I handed him a statement showing

him what these several items were. I presume Mr. Turner saw

that.

Q. You say a certain amount, I think about $10,000, was

allowed Mr. Xicoll. The claim was larger, was it not ? A. Much
larger, yes.

Q. It was presented with the idea that his claim represented

legal services in connection with the construction, wasn't it ? A.

Mr. jSTicoll had rendered a general bill for services against the

Company which bears a lot of items outside of this. I don't know

what they were. The question came up as to how much of Mr.

iN^icoU's bill for services rendered were for two or three years

contract, and that related, as I have testified heretofore, to the rela-

tive amount of time of Mr- WicoU's.

Q. JSTow I have here Exhibit 6, which shows an amount dis-

tributed as follows: One amount, $22,863 representing transit

subway construction. That is the way that was charged. Others,

suspense, $10,000, proposed subway route. General law expenses

$20,308 ? A. I cannot testify as to the distribution made by the

auditor of Mr. it^icoH's fet. I think you should ask him about that.

Q. I have other bills of Mr. 'Mcoll, one of $36,516.48, another

one of $26,345.2.'), without any distribution. K"ow these bills

were all present, in that conference, or the claim represented by

them, were they not ? A. I only had an item showing what Mr.

ISTicoll's bill should be properly regarded as chargeable under this

aggregated, and the question came up as to about how much of his

time had actually been devoted to work in connection with these

contracts.

A 7
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Q, I have here the vouchers for Mr. Grout's claim, vouchers

^os. 4 and 5. There are no items or expenses attached to these

vouchers. You are not able to give from recollection any more

than you have testified to here? A. No. Mr. Grout's services

were more comprehensive than I am at the present time—or rather

have any knowledge to give.

Q. Have you stated now with reterence to all these items the

grounds upon which jou claim they should be allowed by the en-

gineer as legal expenses in and about construction ? A. In a gen-

eral way I have, yes.

Q. Do you want to add anything to your statement? A. l^ot

that I know of.

Q. Did anyone in that conference suggest that the bonuses so-

called would, in the long run, go against the City? A. I won't

say. There seems to be a misapprehension that the City has

actually paid these allowances. We agreed to contribute a certain

sum of money and that was to be diminished by the expenditures

on certain other contract expenditures.

Q. But they will be paid by the City eventually, won't they?

A. I should think not. The contract was that the Company should

supply $58,000,000, and from that was deducted first a discount

of 3 per cent. That made $58,400,000, and then from that was

deducted the preliminary expenses amounting altogether to

$500,000, as against nearly a million dollars debt limit, which had

been set aside against it.-b"

By Chairman Thompson:

Q. What do you mean by that? A. I explained that at the

last conference. These contracts were actually signed and it be-

came important to create from the available debt margin of the

City a certain amount to cover the probable cost to the City of this

construction. This was before the contract was signed, the prelimi-

nary expenses. I had estimated them very roughly at a million

dollars. But at a conference on the morning before, I believe the

resolution was actually passed upon by the Board of Estimate and

Apportionment, setting aside the amount considered available by

amending it to cover the construction and they were consequently

adjusted at about $887,000.



Ebpobt of Joint Legislative Committee 195

Q. You say they were adjusted ? A. Yes. They were not ad-

justed in tie sense that either the Company or the City would

recognize as binding.

Q. Then they were not 'Adjusted ? A. That much money was

set aside to estimate ahead for what should be set aside later.

Q. Then you should not use the word " adjusted."

By Mr. Moss

:

Q. You don't really mean to say these bonuses are not against

the City ? A. I have not said that.

Q. Are they not against the City ? Don't they reduce the City's

interest? A. 'ISTo. They don't reduce the City's interest except

to this extent, that after these expenditures had been made out

then the amount of cash which would have been distributed by the

Company would have been correspondingly increased.

Q. Under the best possible conditions would not the City have

to pay one-half of them? A. I don't think the City would ever

have to pay any of it.

Q. JSTow, Mr. Kogers, you say that the only way that the City

could be put in a position where it would have to stand responsi-

ble, pay or whatever you call it, the legal fees would be by charg-

ing them up to construction ? A. Under that class of construction.

Q. There isn't a thing in the contract which would put these

legal charges under construction ? A. Yes. You are wrong.

Q, Then explain it ? A. I have explained it.

Q. iN'ow in order to get legal charges such as these were, how

would they come under the contract, how would they connect them

with the term "construction?" A. In and about construction.

Q. Yes. You would have to go into that particular which you

showed me, legal expenses in and about construction? A. ISTo.

I will answer that no.

Q. Where else? A. You will get it out of the spirit of the

whole contract.

Q. Did you charge it to " spirit ?" A. I charged it to the

contract.

Q. Just why did you go to all this trouble to charge it to the

construction ? A. Because these expenses were preliminary to

actual physical construction. They related to negotiations and

forms of contract about construction.
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Q. Therefore jou charge them to construction because it has

produced construction ''. A. I charge them to the contract.

Q. But to construction ? A. Yes.

Q. Will the Interborough Eapid Transit Company produce

this $58,000,000 before the City gets anything? A. ISTo, I would

not undertake to say that.

Q. AVould it under the contract ? A. ISTo, it depends upon the

process of the road.

Q. Does not the contract require that ? A. No, it does not.

Q. In the matter of the $129,659.09 allowed for engineering

and superintendence, does that include $10,000 allowed to the

auditor ? A. I think not, but I cannot say without examining.

My impression is it did not.

Mr. Moss.— I withdraw that question. Strike it out.

Q. Whatever these amounts were they were allowed in the con-

ference where you sat with Mr. Harkness, Mr. Turner and Mr.

Coleman ? A. I think Mr. Sample was there at one time.

Q. Were each of these matters discussed or passed upon or

brought up while all of those persons were present ? A. I cannot

say that. All of these matters were discussed at some one time or

other during the course of these conferences.

Q. Did either of these gentlemen express themselves upon either

of these allowances, particularly the allowances to you, to Mr.

Shouts and to Mr. Gaynor ? A. Only just as I have testified.

Q. Did you ever have a conference on this subject when less

than three persons were present? A. I don't remember any. I

think there were several conferences, but I cannot say who was

present at each one of those several conferences.

Mr. Moss.— I will excuse you temporarily, Mr. Rogers. Mr.

Harkness, will you take the stand, please.

LeRoy Haekxess^ being recalled, testified as follows

:

Examination by Mr. Moss

:

Q. Mr. Harkness, were you in the office when Mr. Watson was

there ? A. I was in the office of the counsel to the Public Service

Commission, yes.
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Q. Do you agree with Mr. Rogers as to the provisions of the

contract upon which the claims were presented and discussed ?

A. Yes.

Q. As to legal construction you mean ? A. Yes.

Q. Legal expenses in and about construction and then the clause

defining construction? A. Yes.

Ql. When the claim of Mr. Shonts was presented did you say

anything? A. What do you mean?

Q. When this subject of an allowance of i$150,000 to Mr.

Shonts was discussed, did you say anything? A. All I can say

on that, Mr. Moss, is that I was present at one or two conferences

at which all these matters were under discussion. What I said

I cannot remember.

Q. Do you know that that item was under discussion ? A. I

know that, yes.

Q. It went through with your consent ? A. Yes.

Q. Will you say the same about the $10,000 to Mr. Gaynor?

A. Simply in this way. I hadn't paid much attention to it and

wasn't specially concerned in the details.

Q. You knew that item of $10,000 was under discussion? A.

I must have known it.

Q. AVhat about the $50,000 to Mr. Rogers? A. I must have

•known there was that detail in the memorandum.

Q. Do you remember any remark by Mr. Turner on any of

those amounts ? A. ISTo.

Q. Do you remember any conversation of Mr. Cravens in regard

to any of these amounts ? A. I don't remember any, no.

Chairman Thompson.—^We will now take a recess until

2 :30 p. M.

Whereupon the meeting adjourned to 2 :30' p. m.
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AFTERNOOlSr SESSIOlSr.

Meeting called to order by Chairman Thompson at 3 p. m., a

quorum being present.

By Mr. Moss

:

In connection with the testimony of Mr. Shonts and Mr. Towns,

I want to read into evidence three checks. These are checks of

Andrew J. Freedman, drawn on the National Bank of Commerce,

the first dated January 20th, 1910. I call attention to the fact

that the visit which Mr. Towns and Mr. Campbell and Mr. Shonts

paid to Mayor Gaynor was April 22d, 1910'. This check is to the

order of Edwin Hawley for $102,500'. On the side of the check

it is stated endorsed to Edwin Hawley and deposited in the Na-

tional City Bank.

The next check is dated February 3d, 1910, and changed to

February 10th, 1910, to Edwin Hawley for $50,000. On the side

it appears to be on account of J. M. 4% and interest in the same

way.

The third check dated January 20th, 1910, is by Freedman to

Hawley for $625, and on the side is charged to the account 5,000

Inter. Met. endorsed the same date.

Mr. Chairman, I have found among the papers passed over by

Mr. Colby, a paper that appears to be the unsigned report of the

committee that recommended the bonuses to Mr. Shonts.

Chairman Thompson.— Has that 'been introduced in evidence ?

Mr. Moss.— It does not appear to have been introduced, there-

fore I will introduce it now.

[Report of Committee above mentioned is dated New York,

June 4th, 1913.]

Mr. Moss.— By the way, Mr. Chairman, the extensions of sta-

tions are matters that do not generally interest, but they have

largely increased the carrying capacity and business of the rail-

road. This is valuable, I think, at this time, regarding the founda-

tion of the disposition of this matter as to legal services in connec-

tion with the construction. We have here before us a statement

from Mr. Shonts' standpoint, of the nature, character and very
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historically— the steps that were taken hy him— and upon which,

this claim was based.

Mr. Quackenbusch.— I think, Mr. Chairman, if I may be par-

doned, the answer to the inquiry that was propounded to Mr.

Fisher, the Secretai-y of the Company, when he was examined con-

cerning that, covered this point. Mr. Moss may not have had that

in his mind. The paper has never been spread upon the minutes.

I think the Chairman was present at the time.

Mr. Moss.— I call attention to a letter of Mr. Shonts to the

Mayor.

Mr. Moss.— Mr. Whitney, will you please take the stand.

TeaVIS H. Whitney^ being recalled, testified as follows

:

Examination by Mr. Moss

:

Q. Mr. Whitney, do you know that any of the amounts allowed

by the engineer in your prior determination included a bonus to

Mr. Shonts of $125,000 or $150,000? A. ~So.

Q. Or any bonuses to Mr. Gaynor? A. I think I may have

known that there were payments to Mr. Gaynor and Mr. Rogers,

and one or two others who are mentioned there, because the matter

of the amounts to be allowed in the prior determination was a mat-

ter of discussion among the Commission with the representatives

of the engineering and legal departments.

Q. Well, was the bonus of $50,000 to Mr. Rogers discussed by

yourself and any of the Commission with anyone ? A. Not by

me, no, sir.

Q. You knew of them? A. I think I must have known of

them, because the matter of the amounts going into this prior de-

termination was discussed by the Commission.

Q. Were they discussed in the meeting of the Commission ? A.

In conferences.

Q. There were no minutes of these conferences ? A. No.

Q. Were you present as secretary ? A. I cannot say that, as I

say they were not formal meetings.

Q. You kept no record? A. No.
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Q. What commissioners do jow remember in any conference

wlien the $50,000 allowance to Mr. Eogers was discussed? A. I

am quite sure that Judge McCall and Mr. Maltby particularly

discussed these matters.

Q. Do YOU remember anything particular .that they said ? A.

No.

Q. Did either of them express any disapproval ? A. You will

recall that Mr. ]\Ialtby, when chief engineer finally filed his deter-

mination in October, 1913, the Commission filed objections to that

determination, and by various extensions of time that was left open

until April, 1914. During that time my recollection is that there

were discussions between the commissioners and representatives

of the company and representatives of the tAvo departments I

speak of.

Q. Did either of these commissioners or any other commissioner

express any disapproval of the allowances of the $50,000 item to

Mr. Eogers ? A. Commissioner Maltby, as I remember it, brought

up the matter of filing objections to the determination and objec-

tions were filed and he and the others went over that matter and

in April, 1914, the Commission finally withdrew its objection and

that was unanimous action on the part of the Commission.

Q. Did Commissioner Maltby join in that action ? A. Yes.

Q. What information did the commissioners have before they

withdrew their objection ? A. I really don't know, because I

cannot recall any talk when the entire Commission was together

in a discussion of the matter. It was a matter that Commissioner

McCall and Mr. Maltby and the engineer, or somebody else, dis-

cussed without me being there.

Q. In any discussion you heard or participated in what ground

was stated for allowing the services to Mr. Rogers as a service

connected with construction ? A. I cannot recall that there was

any question other than the question of reasonableness of the

amount allowed.

Chairman Thompson.— We will now take a recess for ten or

twenty minutes, and will call to order as nekr four o'clock as pos-

sible. I will put on the record that the Committee is going to have

an executive session to take up the question of a preliminary re-
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port'to the Legislature. The first question that comes up for dis-

cussion is the old question, which naturally calls to the attention

of anyone looking into this subject from the ordinary point of

view that the City, which has been engaged for some time in the

construction of transit facilities through the Public Service Com-
mission, appointed by the State, has an inconsistent duty because

the City pays the entire cost and the cost of the Commission, and

yet has no power over the administration force. Last winter this

question came up and was gone into by this Committee to some

extent, and a great many people were called upon for their opin-

ions. We had members of the different public service commissions

and we had officers of the City. We consulted various public

utility corporations, had them come before us and express their

views and opinions. If my memory' is correct, the unanimous

opinion was that the course of procedure followed here was wrong

and not practical, that the City paying the expense and the City

being the only locality interested the force utilized in constructing

these transit facilities should be in some way responsible to the

City, but the statement was made that at that time it would be

,bad to turn it over. Therefore the Committee tentatively desire

to take up the subject of turning this to the City and two or three

plans are suggested, one is to turn it over to the Board of Estimate

and Apportionment, which would mean that the voting power, the

direct responsibility, would be ultimately with the voters of the

City at large. The other plan was to turn this over to the five

borough presidents, giving each member a vote. That would

grant to the outlying boroughs, like Bronx and Queens, a fair

representation, because the extension of those lines into those dis-

tricts is very important. Then another suggestion has been made

that there be a board, one from each, borough, appointed by either

the Mayor and confirmed by the Board of Aldermen or appointed

by the City and confirmed by the Board of Estimate. The Com-

mittee has concluded to call a public meeting, that is tO' sit as a

committee as we do, but to set aside next week Friday and hear

everybody in the City of New York who is interested, taxpayers,

public service corporations. Board of Estimate, borough presi-

dents, District Attorney's ofiice, real estate corporations. Corpora-
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tion Counsel, civic bodies, in fact everybody, and we will set aside

next Friday, a week from today, for that purpose. We will have

the meeting here, and if it looks as though we would not be able

to accomniodate the people, we will go to the Aldermanic cham-

bers if needed. We will have all day.

Now we suggest that the civic bodies that feel interested ap-

point someone to be here, and of course the time will have to be

limited, and we desire those that want to be heard to indicate to

the Committee at least twenty-four hours before, in order that

time can be assigned and we can work that out. We will have to

conclude the hearing that day because if a report is made it will

have to be made very soon.

Mr. Moss.— Mr. Chairman, I would ask that Mr. Crimmins be

excused until tomorrow morning, bringing certain papers with him

that we have asked for, if it is agreeable to you.

Chairman Thompson.— You may be excused, Mr. Crimmins,

until tomorrow morning at eleven o'clock, and bring with you such

papers as you have been requested to bring.

The Committee thereupon took a recess until 4:10 p. m.

The Committee reconvened, a quorum being present.

Teavis H. Whitney, being recalled, testified as follows:

Examination by Mr. Moss:

Q. Mr. Whitney, we were asking you what part was taken by

commissioners and what commissioners said regarding this bonus

of $50,000 to Mr. Rogers. Are you able to say any more than you

did before ? A. My recollection, Mr. Moss, is that that matter was

very largely handled directly in conferences between the chairman

of the Commission and one or more other commissioners and the

representatives of the Company and Mr. Coleman, of the legal

department, and Mr. Cravens and Mr. Turner of the engineer-

ing department, and I was stating that I recall one of the commis-

sioners. Commissioner Maltby, made a public statement in refer-

ence to that matter.

Q. Have you his statement? A. No, sir.
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Q. The determination of the chief engineer was filed October

20th, 1913. It was held there and was not finally settled until

April, 1914. On the 26th of November, 1913, Commissioner

Maltby, at a meeting of the Municipal Engineers discussed a

paper written by Mr. Harkness on the subject of the dual contract.

Q. How was that an approval of the $50,000 bonus to Mr.

Eogers? A. It isn't, sir.

Q. I was simply reading it. When it speaks of $45,000 it

probably refers to the salary of Mr. Quackenbush. A. I don't

know. It simply says he has been going over the list.

Q. That indicates that he has been going over the list of dis-

bursements of regular salaries. A. My impression is that was the

2i6th of ISTovember, and on the 19th and 20th filed its objection to

that prior determination.

Q. Do you know whether the bonus of Mr. Grout was brought

to his attention or either commissioner ? A. I don't know.

Q. Do you not recall of that bonus being discussed with other

commissioners? A. I didn't hear of it.

Q. Was the bonus of $125,000 or $150,000 to Mr. Shonts dis-

cussed with any of the commissioners ? A. I don't recall it.

Q. Was it known by any of the commissioners or by yourself

that Mr. Shonts received a bonus of $125,000 or $150,000? A. I

heard at one time that bonuses had been paid by the Company to

some of their men, but that statement was not connected with any

determination, and I did not know that those bonuses were enter-

ing into any determination.

Q. Do you believe, Mr. Whitney, that the Public Service Com-

mission or any members of the Public Service Commission knew

that there was a bonus represented by figures $125,000 and the

figures $25,000, aggregating $150,000, paid to Mr. Shonts ? A.

I never heard as a bonus to Mr. Shonts. My impression is it was

not known as such.

Q. Have you any knowledge how it came that the allov/anco

of the large item of $153,200, $150,000 of which dealt directly

with Mr. Shonts, how that came about ? A. No, sir. My impres-

sion is that the chairman of the Commission left that largely to

be gone over between Mr. Rogers and likely with Mr. Coleman.
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Q. Did Mr. Coleman ever give you any such information ? A.

Wo', sir;

Q. Did Mr. Coleman give such information to any member of

the Board so far as you know? A. I cannot say, because they

talked with him directly.

Q. Are you not of the opinion that they put one over on your

Commission with regard to the Shonts bonus ? A. I do.

Q. Why do you say that? A. Because as I read the records

since I have seen them, that allowance of $125,000 was on account

of an item for administrative expenses, which might in itself. have

been a reasonable allowance as administrative expenses during a

period of negotiation. In fact, if you read that it says on account

of administrative salaries, salaries of the vice-president, chairman

of the Board, treasurer, auditor, etc. It does not mention the'

president.

Q. It does not mention the president ? A. That item as it'

stands does not mention the president.

Q. Where it stands it mentions administrative salaries of var-

ious officers of the Company at $532,000, of which is deemed rea-

sonable to allow $125,000. I read for you :
" For the period

March 1st, 1909, to March, 1913, salaries and incidental expenses

for chairman of the Board, president, vice-president, treasurer,"

etc. A. That is not> the one I refer to.

Q. Perhaps you have this in mind. In the memorandum by

Mr. Rogers for Mr. Coleman :
" The total superintendence on

this item $125,000, has actually been paid and $25,000 is held in;

reserve." A. 'No, sir.

Q. I am referring to a memorandum which is a copy on file,

and which I saw on exhibit before the sub-committee about a

month ago.

Q. When you say they put one over, do you mean the Inter-

borough Rapid Transit Company ? A. I mean that that allowance'

was what amounts to administrative salaries and to my mind would

hardly allow the charging to cost of construction of the specific pay-

ment to the Interborough Rapid Transit Company.

Q. You mean the Interborough Rapidi Transit Company's repre*=

sentative put that over? A.- Yes.
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Q. Do you say that Mr. Coleman never mentioned the fact that

the $125,000 was allowed to iVlr. Shonts? A. No,

Q. Did Mr. llarkness ever mention it ? A. ISTo, sir.

Q. Was there any inquiry made, so far as you know, concerning

this report of Mr. Rogers to Mr. Coleman, saying general super-

intendence on this item, of $125,000 has actually been paid and

$25,000 is held in suspense ? Was any inquiry made about that ?

A. ISTot that I know of. It might have been made by men in the

department who were working under instructions from the com-

missioners.

Q. Do you remember having had any conversation with ]\Ir.

Harkness about this matter? A. He may have mentioned to me

the fact that they had been in conference on the question of prior

determination.

Q. \Yith reference to this $125,000 ? A. No.

Q. Was not mentioned to your knowledge or information ? A.

No.

Q. By Mr. Turner ? A. He may have talked about the prior de-

termination. I don't remember that specifically.

Q. Are all the memorandums referring to this subway contract

in one place in your office? A. If you mean the entire contract.

Q. Yes, sir. A. Not necessarily, no, sir.

Q. Are there in your office somewhere in other places than the

main file, memorandums relating to the subway contract ? A. In

my office—
Q. Now just answer my question, Mr. Whitney. That is a fair

question. A. In my office, in the general file room are all of the

formal papers that were before the commission.

Q. Who has charge of these ? A. Mr. McKinney.

Q. Are there files or reports of correspondence and memoran-

dum relating to the subway matters in other places than in Mr.

McKinney's office? A. The various data and memorandum that

may never have been transmitted to the Commission are in the

files of the engineering department or in the files of the' electrical

and equipment department.

Q. Neither memorandum go to your offiice ? A. That would be

their departmental memorandum.



206 Investigation of Public Sebvicb Commissions

Q. If Mr. McCall, for instance, had received correspondence,

reports, statements, etc., from persons regarding the terms of the

subway contract, would they be with Mr. McKinney, or is it pos-

sible they were somewhere else ? A. The rule of the office is they

would come to Mr. McKinney's office to be registered, but it might

be handed to the head of the department and might not go to the

general files for some time.

Q. Are there any documents or memorandum, communications

and correspondence relating to the terms of these contracts that are

not in the regular file of Mr. MoKinney ? A. Departmental mem-
orandums, yes, sir.

Q. How would those be found ? A. They are indexed and filed.

Q. Suppose we wanted to find all the correspondence and mem-

orandum that Mr. McCall had handled, how would we find it ? A.

If it came through me it would be registered with index cards

showing it.

Q. Wasn't it known in the office that there was files of corre-

spondence or packages of correspondence that are not in the files

that are controlled by Mr. McKinney? A. Yes, departmental

memorandum.

Q. What might departmental memorandum contain and cover ?

A. All copies of communications to the Commission that would be

copies sent by the heads of those departments directly to persons

outside of the Commission. For instance, during the time of the

negotiations of the dual contract, Mr. McAneny, who was chairman

of the Board of Estimate, might ask the chief engineer or the coun-

sel every day with respect to certain subjects which would be sent,

and the index would not necessarily be in general files at all.

Q. Are there any papers with reference to these bonuses, any

memorandum with reference to the views of the commissioners

that are not in the regular files? A. The supporting memoran-

dums on the determination are in the chief engineer's files.

Q. Are there any that are not there ? A. ISTot that I know of.

Q. Or in the legal department ? A. l^one other that I know of.

Q. Are there any informal files relating to the contract, the

subway contract— so-called informal files ? A. Tes, sir.

Q. The formal and informal papers are kept together, that is,
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are all the formal and informal papers that relate to the subway-

contract together ? A. Yes.

Q. Whether they came before the Commission or whether not,

ia that correct ? A. They are either in the general file room or in

the departmental files.

Q. Have you brought here all of the files of your department

relative to the item of $1,000,000 under Article 11 of Contract 4,

up to March 1.9th, 1913 ? A. I think so.

Q. Well, have you brought here all of the files of your depart-

ment relative to the item of $1,000,000 in Article 11 of Contract

4, up to March 19th, 1913 ? A. I think so.

Q. They lay before you ? A. I think so.

Q. Are there any papers or documents of which you have knowl-

edge relative to the matter which you have not with you ? A. So

far as I know, Mr. Moss, those are the only papers.

Q. Have you received any statement or report in this connec-

tion which are not to be found in the files that you produce here ?

A. I don't know of any.

Q. Have any papers been here ^elating to this matter, copies

of which have not been retained and indexed in your files ? A.

iN'ot that I know of.

Q. What connection did you have with the negotiations which

resulted in this $1,000,000 item ? A. Nothing.

Q. ISTow the $1,000,000 item, in order that the record may be

perfectly clear, is found in Article 11 of Contract 4. I read it

:

" Article XI. As one of the considerations moving to the

City and upon the faith of which it makes this contract, the

Lessee agrees to contribute toward the cost of construction of

the Railroad. The amount of such construction shall be Thir-

teen million five hundred thousand ($13,500,000) dollars,

(which includes the sum of One Million Dollars ($1,000,-

000) to be contributed by the Lessee through the conveyance

to the City of all easements in perpetuity necessary for the

portion of the Broadway-Fourth Avenue Line between Fourth

and Tenth Avenues, in the Borough of Brooklyn, as such por-

tion is indicated on the plans, including the double track rail-

road structure and appurtenances thereto already constructed
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between such avenues) and in addition ihe amount herein-

after required to be paid by the Lessee on account of the phy-

sical connection between Subdivisions I and II of the Broad-

way-Fourth Avenue Line at Canal Street. Such contribu-

tion of Thirteen Million Five Hundred Thousand ($13,5Q0,-

000) Dollars (except such amounts as shall be expended on

the acquisition of such easements and railroad property and on

the items referred to in paragraphs (3), (5), (6) and (7)

of the definition of cost of construction and specifically on

such other items of the cost of construction as may be ap-

proved by the Commission) shall be disbursed in the follow-

ing manner and by the following method, but the actual ap-

plication of the Lessee's contribution to particular parts of

the Kailroad through the manner and method of its disburse-

ment' as provided in this Article shall be without prejudice

to the apportionment by the Commission of such contribution

to the several Lines of the Kailroad for purposes of recaption

in accordance with the provisions of Chapter VI of Part

Third of this contract.

" Pending the final determination of the amount to be paid

by the Lessee under the construction contracts hereinafter

referred to, the Lessee shall not be required to enter into con-

struction contracts, under which its aggregate maximum lia-

bility (as specified therein), together with the other items of

its contribution (accrued or estimated), shall exceed the maxi-

mum contribution as herein specified.

" The forms of construction contracts, including specifica-

tions, involving the use of any part of the Lessee's contribu-

tion, together with the contract drawings therefor, will be

prepared from time to time by the Commission. The forms

of such construction contracts shall be generally similar to

those heretofore adopted by the Commission for the con-

struction of the Lexington Avenue Eapid Transit E'aili'oad

already under construction (differing so far as necessary to

provide for varying conditions), except that the Lessee shall

also be a party thereto for the purpose of disbursing its con-

tribution toward the cost of construction. Each such con-
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tract shall specify an amount to be fixed by the Commission,

beyond which the Lessee shall not be liablei thereunder. Upon
the adoption of the form of contract, together with the speci-

fications and contract drawings, the Commission before ad-

vertising for proposals shall transmit a copy of the same to

the Lessee and within ten days after such receipt or within

such further time as the Commission may allow, the Lessee

shall return the same to the Commission with its criticisms

or suggestions. The Commission shall thereupon consider

any such criticisms and suggestions and its decision thereon

shall be final and binding upon the Lessee. Proposals for

making such contracts shall then be invited by the Commis-

sion in the form and manner required by Section 36 of the

Rapid Transit Act. As soon as such proposals are received

the Commission will consider the same, but the Commission

shall not be bound to accept any proposals so received, but

may reject all such proposals and readvertise for proposals

or may accept any of such proposals as will, in the judgment

of the Commission, best promote the public interest, and

award the contract accordingly. As soon as the contract is

awarded and consented to by the Board of Estimate, the

C<>mmission shall transmit to the Lessee three identical ori-

ginals of the form of contract duly executed by the con-

tractor with its certificate setting forth its action in the prem-

ises and stating that the Lessee is required to enter into any

such construction contract for the purpose of disbursing part

of its contribution toward the cost of construction of the Rail-

road. The Lessee shall thereupon within a period of ten days

cause such form of contract to be duly executed and returned

to the Commission for execution by it on behalf of the City

and for delivery to the contractor. One such fully executed

contract shall, be delivered to the Lessee. The Commission

shall thereupon undertake the sole supervision and direction

of the work under such contract.

" In order to assist ihe construction contractor to prose-

cute his work advantageously, the Engineer shall from time

to time, as the work progresses, but not oftener than once a
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month, make in writing an estimate in duplicate, such as in

his opinion shall be just and fair, of the amount and value of

the vrork done and materials incorporated in the V70rk by

the construction contractor according to the terms of his con-

tract. The first such estimate shall be of the amount or value

of the vpork done and materials incorporated in the work

since the contractor commenced the performance of the con-

tract on his part. Every subsequent estimate except the final

estimate shall be of the amount and value of the work done

and materials incorporated in the work since the last pre-

ceding estimate was made.
" Upon each such estimate being made and certified in

writing to the Commission, the Commission shall forthwith

prepare and certify a voucher for payment by the Lessee for

the proportion of the amount stated in such estimate or certi-

ficate, that the amount of the Lessee's maximum liability

under such contract shall bear to the total estimated cost to

the City, and the Lessee under such contract, less the same

proportion of such part thereof as may be retained as secur-

ity for the due performance of the contract on the part of the

contractor under the provisions of the construction contract.

The 'Commission shall thereupon transmit such voucher ac-

companied by a duplicate original of such estimate to the

Lessee for payment and the Lessee within thirty (30) days

after the receipt of such voucher shall pay the same to the

construction contractor.

" Whenever in the opinion of the Engineer the contractor

shall have completely performed all work under his contract,

the Engineer shall so certify in writing and in duplicate to

the Commission and in his certificate shall state from actual

measurements the whole amount of work done by the con-

tractor and the value of such work under and according to

the terms of the construction contract and also the balance

remaining of the maximum amount for which the Lessee is

liable under such contract after deducting all such sums as

shall theretofore have been paid by the Lessee to the con-

tractor under the provisions of such contract and any other
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sum or sums wliich the Engineer shall state in such certificate

should be deducted. Upon each such certificate the Commis-
sion shall forthwith prepare and certify the final voucher for

payment by the Lessee of the balance remaining of such maxi-

mum amount, or of so much thereof as may be certified by the

Engineer, and transmit the same accompanied by the dupli-

cate original of such final certificate to the Lessee. On or be-

fore the expiration of ninety (90) days after the receipt of

such voucher and certificate, the Lessee shall pay to the con-

tractor the balance remaining unpaid of such maximum
amount as stated in such voucher and certificate.

" In addition to the said sum of Thirteen Million Five

Hundred Thousand ($13,500,000) Dollars the Lessee shall

also contribute the cost of construction of the physical con-

nection betvsreen Subdivisions I and II of the Broadway-

Fourth Avenue Line at Canal Street and Broadway, which,

with the said sum of- Thirteen Million Five Hundred Thou-

sand ($13,50'0,000) Dbllars, shall constitute the Lessee's con-

tribution toward the cost of construction of the Railroad. The

cost of such physical connection, together with all real estate

needed therefor, shall be determined by the Engineer, and in-

cluded in cost of construction. Such cost or so much thereof

as shall be paid by the City shall, with interest thereon, be

forthwith repaid to the City upon the requirement of the Com-

Mr. Moss.—' That I might say, Mr. Chairman, is a strip of

land running just inside of 38th street, from Fourth to Tenth

avenues in Brooklyn, and I think was originally laid out for an

outlet of the 39th Street Ferry, operated by one of the Brooklyn

companies. One of the companies has a pair of tracks that run

down through to the water line. That is, they go there with

passenger cars run on their tracks.

The Witness.— Also have been on that portion from Fifth ave-

nue to Tenth.

Q. Has there been any regular passenger traffic on that strip

for the last fifteen years ? A. From Fifth to Tenth avenues, yes.

Q. Has it not been used by the South Brooklyn Railroad to
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switch cars ? A. There is a yard there through which they operated

the trains coming off the Fifth Avenue Elevated.

Q. Now these two tracks, as I recall it, are lower than that ? A.

I don't know of any passenger service.

Q. The passenger service was diverted, I think, to the Nassau

line fully fifteen years ago. A. It may he, but I don't recall any

passenger operation. , There may be a few empty cars running

down on that line.

Q. You say you have no connection with the negotiations which

led to the including of that right of way for $1,000,000 ? A. No,

sir. That was handled by the conferee prior to the execution of the

contract.

Q. Did you have any knowledge of the conferences that led to

the negotiation ? A. Yes, sir. It was publicly known.

Q. You as secretary attended the conferences, did you not?

A. No. A great many were not held at the offices of the Com-

mission. I attended some of them.

Q. Were there conferences of the commissioners in your pres-

ence in which this matter was discussed? A. Yes, sir. There

were a number of times when they discussed whether they should

make the connection at either 38th or iOth streets. There was a

40th street arrangement.

Q. It was discontinued ? A. It was not used.

Q. There was something built there. It was taken, was it not?

A. The Fourth Avenue subway as constructed had a provision for

the turnout to go through 40th street.

Ql. And work had been done on that structure, had it not ? A.

Only so far as it was connection with the Fourth Avenue line.

Q. And that work had to be arranged so it would be at a cost

-of $1,000,000, had it not? A. I don't know how much.

Q. Wasn't it something about that ? Does it not look that way

in your reasO'uing to make such a change ? A. I should not say

it was that much of reconstruction on Fourth Avenue.

Qi. Whate-ver it cost, there was the cost of change from the route

that had been established to Fourth Avenue ? A. Yes.

Q. Then you swung into 38th street, and by so doing you uti-

lized tracks that already belonged to the South Brooklyn Eailroad ?

A. Yes.
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Q. This strip o.f land belongs to the South Brooklyn Railway ?

A. Yes.

Q. And was a part of quite a large tract of land ? A. A large

tract of land.

Q. And the tract of land owned by the South Brooklyn Railway-

specially included a great yard, didn't it? A. Large enough for

cars to turn in and around there.

Q. Are those not the largest yards in the City of New York,

those 3'8th street yards ? A. I should not say so, no, sir.

Q. What is larger? A. I should say the Interborough Rapid

Transit Company's yards at 155th street.

Q. Will you say that the 38th street yard is the best equipped

yard in the City of New York ? A. I really don't know.

Q. Will you say it is pretty nearly the largest and best equipped?

A. I don't know.

Q. It belongs to the South Brooklyn Company, does it not?'

A. My understanding was that the title was in the South Brook-

lyn Company.

Q. Was it not subject to capture by the 'City under an option ?

A. I should say that enough of the property outside of the ease-

ment line was subject to recapture.

Q. And the City has no yard, no property, upon which to es-

tablish a yard any where around that part of the town ? A. Not

as yet.

Q. And in order to have one it would have to condemn and buy

property or contract to buy property there or further down ? A. I

suppose so.

Q. By making that 38th street change didn't the City subordi-

nate itself to the yard system of the South Brooklyn Railway

there ? A. Well, as I understand it, the plans for construction'

were made in such a way as to allow for a joint operation at that

point.

Ql.But the City subordinated itself to the private ownership of

the South Brooklyn Company in its great yard there for such yard>

facilities as it might not have ? A. I don't loiow how it may have

subordinated itself. I don't know that the possession of yard

facilities at that point would make such a great difference.

Q. Where else are there any ? A. There are some further down.



214 Investigation of Public Seevice Commissions

Q. Isn't it a city line without yards? A. Why, this is prop-

erty—
Q. Just answer my question. Isn't that a city line without

yards ? A. Yes. The Commission now has before it the question

of the location of yards for both systems.

Q. What work did you do, if any, with -regard to the entire

matter which resulted in including of that right of way and giv-

ing the B. E. T. or the Municipal Railway the credit of the $1,-

000,000 for it ? A. The matter of the use of that right of way

included in the contract that provision for the right of way for

$1,000,000, and that was a matter that was settled by conferences

held by Mr. Wilcox and others.

Q. Didn't the public authorities play right into the hands of

the South Brooklyn Railroad in your opinion ? A. I don't think

that proposition on 38th street, by itself, was particularly ad-

vantageous.

Q. It was not advantageous to the City ? A. Not in and by

itself, no.

that proposition on 38th street, in and by itself, was particularly

adcantageous.

Q. Mr. Cravens said it was not, didn't he ? A. He pointed out

the advantages and disadvantages of the two.

Q. Did he say that the 38th street proposition as between the

38th street and 40th street route was disadvantageous? A. In

certain respects.

Q. Has the Commission as yet provided any yard to be owned

by the City ? A. Not finally on either system.

Q. Have they taken any steps to do so ? A. Yes.

Q. Where ? A. Well, on the Interborough System there is un-

der consideration the yard at White Plains.

Q. Who owns the property ? A. The Interborough Rapid

Transit Company.

Q. Who did they get it from? A. I don't know. They have

owned it for some years.

Q. Do you know of any property that belonged to the estate of

Andrew Freedman that is under consideration for yard system?

A. No.

Q. Where else is there a yard to be located ? A. It is necessary
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to have a yard on the Jerome Avenue line and the Westchester

Avenue line. There is a proposition of increasing the size of the

yard on 4:5th street. There must be a yard in Queens, one on the

Corona line. There must be a yard on the Interborough System

and the Eastern Parkway out near the end of the Lavonia Avenue

line. On the B. R. T. system it is necessary to have an increased

yard near Coney Island. In Queens the B. E. T., I suppose, the

yard at the end of the Coney Island line would be a joint line.

Q. Is that the only one that you think of? A. The Company

will, during the period of its operation, have a yard at this point.

Q. What yard will it have? A. Yard to the north of 38th

street. That is the yard we have been talking about. That is prop-

erty north of the easement line.

Q. Have you any information as to the handing to the Freed-

man estate as to any property that is considered for any of these

yards? A. l^o;

Q. With regard to property at 49th street, have you any in-

formation in that regard ? A. I know that Mr. Freedman owned

property around 149th street station.

Q. Isn't that where the discussion is about as to where the yard

is to be located ? A. I am talking about the 149th street in Man-

hattan.

Q. The 149th street property I am talking about is up in the

Bronx. Have you anj"^ information regarding the ownership by

the Freedman estate of any land which is being considered with

reference to yards there? A. 'No.

Q. Don't you believe that the City got the worst of the proposi-

tion so far as the amount is concerned, a million dollars allowed

for that right of way ? A. I think so far as this proposition is

concerned, yes. My understanding was that there were half a

dozen matters understood between the conferees and Colonel Wil-

liams of the B. R T., and they took them up and settled them.

Q„ You think this was thrown in ? A. I think that was one of

the things they settled at that time. I don't know how they gave

and took on it.

Q. What do you think was the value of that right of way ? A.

I don't know.

Q. Well, cannot you give an opinion ? A. I have an appraisal
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made bj real estate appraisers in Brooklyn of a number of pieces

of property over there. They w^ere made prior to the signing of

the contract, and included property around this territory.

Q. What does it amount to, according to their opinion ? A. The

papers don't disclose the basis of the property to be taken. It

merely shows a line through that property and the total of those

figures on those blue prints is something over $215,000.

Q. For the fee? A. I should judge that vi^as it.

Q. Then the land value was $215,000 according to those ex-

perts ? A. Probably without regard to the fact that there was rail-

road property there or not.

Q. Bj railroad property you mean tracks ? A. Yes, sir.

Q. Who was that expert ? A. 'Mr. James L. Brumley.

Q. A well known man ? A. Yes.

Q. A man of standing? A. Yes.

Q. When was that opinion rendered ? A. Pie sent this with

a letter of October lYth, 1912.

Q. That was before the contract was signed? A. Yes.

Q. Then before the contract was signed the Public Service:

Commissioners had Brumley's report to the effect that the fee

value of the property taken was $215,000, but they signed a con-

tract to take a right of way over the property for a millio^n, am I

right ? A. It looks that way.

Q. And in order to do that they abandoned the right of way

which had been laid out at 40th Street? A. They didn't use it.

Q. And such structure that had been built they tore down ? A.

Yes.

Q. And it cost a million dollars or more to tear down or change

the 40th Street construction in order to get to 38th Street? A.

'No, I wounldn't say that.

Q. Do you know of any reason why the public authorities sur-

rendered to the Brooklyn Rapid Transit Company in order to

allow them the credit of a million dollars upon the $13,000,000

that they were to contribute by taking property, which had already

been appraised at $215,000 and which, in order to take that, they

had to abandon a structure and plans to the loss of the City in

considerable amount ? A. All that I can say is that is only one of
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a number of matters that was settled between the conferees and the

company.

Q. Who were the conferees ? A. Mr. McAneny, Mr. Wilcox,

President Williams of the B. R. T.

Q. Do you know whether the allowance to President Williams

of $100,000 was discussed at or about this time? A. ISTo.

Q. Do you know how the million dollars was given into the

company that owned the property ? A. l^o.

Q. The property was owned by the South Brooklyn Company,

wasn't it ? A. The deed runs from the South Brooklyn Railway

Company to the City of New York.

Q. And the allowance of $1,000,000 was made to the Municipal

Railway Company, or really the South Brooklyn Railway Com-

pany? A. Yes.

Q. And the South Brooklyn are owners of the subsidiary com-

panies of the B. R. T. or the Municipal Railway Company? A.

Yes.

Q. Do you know how that million dollars was given back to the

^South Brooklyn Railway Company? A. No.

Q. Do you know whether the South Brooklyn Railway Com-

pany made the contribution which was the basis for the $100,000

which was paid to Colonel Williams ? A. 'No.

Chairman Thompson.— We will take an adjournment now until

tomorrow morning, March 11th, at 11 a. m.

The meeting thereupon adjourned until Saturday morning,

March 11th, at 11 a. m.

March 10, 1916.

Municipal Building, New Yoek City.

Meeting of Thompson Committee to investigate the Public Ser-

vice Commission of the State of New York.

Meeting called to order by Chairman Thompson at 11 :35 a. m.,

a quorum being present.
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Chairman Thompson.—There will be an executive session of this

Committee at 2 o'clock to take up the question of a preliminary

report to the Legislature.

T. P. Shonts, being recalled, testified as follows:

Examined by Mr. Moss

:

Q. Mr. Shonts, when you were here before, and I was not here

at that time, I think you were talking about commitments and

obligations. I want to ask you considering those commitments

and obligations, did they refer to commitments and obligations of

yourself, or of the Interborough Rapid Transit Company, of which

you are president, in reference to this subway construction con-

tract, and can you tell me whether there were any commitments

and obligations ni the $500,000 that went to Mr. Morgan? A.

l^I^ot beyond that stated in the resolution which we passed at the

time. These minutes were adopted at the time the authority was

given to pay them.

Q. You state that there were no commitments and obligations

in the transaction with Mr. Gillespie, in his contract? A. How
do you mean ?

Q. Either from you or from the railroad company ? A. No.

Q. l^ow commitments and obligations are somthing which we

have not yet defined, but if you will take this view of it, I will put

it into the form of a question. Have you any knowledge or any

information as to the payment of any sums by commitments. or ob-

ligations, or any other way, to any public official in connection

with the railroad matters ? A. No, sir.

Q. ISTo information ? A. ISTo information.

Q. You remember that there were some members of the City

government who had opposed the scheme of rapid transit and your

company was interested in it, do you not? A. Yes.

Q. Were there any commitments or obligations incurred as to

any official of the City government who had opposesd your scheme

and who afterwards came over ? A. No, not to my knowledge.

Q. What about your information ? A. Not to my information.

Q. You haven't a very good memory have you, Mr. Shonts ? A.

In some things very good. As to names not so good.
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Q. As to reeoTds and facts you have a good memory ? A. Yes.

Q. Doesn't your memory as to facts sometimes fail ? A. I do

not think so.

Q. Do you think you might forget something on the matter of

commitments and obligations ? A. I don't think so'.

Q.. I want to refer you to some testimony which I find upon the

records.

(Counsel reads from record.)

Mr. Moss: Then follows about Mr. Grout, and then it recurs

to Mr. Shonts.

(Counsel reads from record.)

Q. Well, now, is that your memory today ? A. 'No. My mem-
ory has been refreshed by things that have been brought to my at-

tention since. I remember more than I remembered on that day,

because I have seen certain data that has come to me.

Q. What else do you remember? A. I remember that since I

received a communication in which Mr. Towns reminds me that

at the time following the election of Mr. Gaynor and city officials

on a platform pledged to city construction and operation of the

subways, that I had retained him to come into our office and study

our views of the situation based on our records of the cost, etc., and

to undertake to convince Mayor Gaynor that the real interests of

the city would not be forwarded by the construction of the so-

called tri-borough route. That had escaped my mind when I tes-

tified before.

Q. Do you say you had a communication from Mr. Towns to

refresh your recollection ? A. I am not sure. I received a com-

mmunication from either Mr. Towns or Mr. Grout, from either

one of them.

Q. That was a communication received since you were on the

stand ? A. I had it here while I was on the stand.

Q. You make that amplification of your former testimony, but

otherwise it stands ? A. Yes.

Q. Had you ever seen Mayor Gaynor before you saw him down

there at St. James ? A. Yes.
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Q. Where had you seen him? A. In his office in the City

Hall.

Q. Well how did you come to approach him? A. I wanted to

pay my respects after his election and inauguaration as mayor as

I thought it was my duty.

Q. What other time had you seen him ? A. I think that's all.

Q. You met him at some public functions ? A. I don't remem-

ber of any now.

Well might j'ou have met him at some public functions ? A.

Yes.

Q. And when you paid your respects to him he knew you were

president of the Interborough Rapid Transit Company ? A. Yes.

I explained to him that it was a friendly visit that I made because

I was the executive head of the most important transit corporation

in the city of New York.

Q. So that you were able to approach him? A. Yes.

Q. You didn't get anyone to introduce you? A. No.

Q. Whose buggy was this that you rode down to St. James in ?

A. It wasn't a buggy. That was an automobile.

Q. We have not found out yet what kind of an automobile it

was.

By Chairman Thompson

:

Q. Was it a Ford ? A. I don't remember.

Q. But you knew perfectly well that you were going tO' see the

mayor and that the mayor knew you were coming ? A. I under-

stood so.

Q. Where did Mr. Town join you ? A. Mr. Town joined me
here in jSTew York.

Q. Didn't you call for him? A. I don't remember.

Q. Didn't you call for Mr. Towns at his home ? A. I don't

remember.

Q. Now just think, Mr. Shonts. A. I either called for him at

his home or met him some other place.

Q. Where did you go before you went to St. James? A. The

only stop that I remember making was at Mr. TIawley's house at

Bablyon.
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Q. Who is Mr. Hawley? A. Mr. Hawley was a member of

the firm of Hawley and Davis and— now I am not sure about

this, but I think at that time he was one of our directors. I am
not sure about that.

Q. He was connected with the mayor at that time? A. I do

not know. He was afterwards, but not then.

Q. Isn't it true that through him you connected yourself with

the Interborough Rapid Transit Company ? A. Oh, no.

Q. Wasn't he the means of your becoming the president of the

Interborough Rapid Transit Company? A. Oh, no.

Q. What did you talk with Mr. Hawley about? A. I think

I told him that I was on the way to St. James to see Mayor

Gaynor, and that I hoped to convince him that the platform on

which he had been elected would be a very expensive one to the

city of !N"ew York.

Q. Was Bablyon on the way to St. James ? A. I don't know

enough about the territory down there to tell you. I don't know.

St. James, I think, is on the north shore.

By Senator Lawson.— St. James is on the north shore and

Babylon is on the south shore.

By Mr. Moss

:

Q. You went quite away out, didn't you, to get to Mr. Hawley,

quite a way out of your direction ? A. If I was going on the

shortest route, if this was my object, I did.

Q. Were you making some arrangement with Mr. Hawley,

getting his advice or making some arrangement with him in anti-

cipation of your visit with the mayor? A. If he was a director

of the InterboTOugh Rapid Transit Company, which fact I have

forgotten whether he was then or afterwards, I probably had con-

sulted him as to the wisdom of laying all our cards on the table

and asking the mayor to send someone in whom he had confidence

to study the situation.

Q. Was Mr. Hawley a strong financial man ? A. He left quite

an estate.

Q. And he was in touch with big finances ? A. Yes.

Q. You talked with him about financial matters relating to the

company, did you not ? A. ISTot often.
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Q. But you had frequent talks with him, did you not ? A. I

don't remember how many. I suppose I did. I talk with all our

directors. Mr. Hawley was not a large owner or very large factor

in the Interborough Eapid Transit Company.

Q. Then why did you confer with Mr. Hawley on that occasion ?

A. As I say, if he was a director at that time I probably wanted

his advice.

Q. "What other directors did you confer with ? A. I presume

most of our executive committee.

Q. Did you confer with Mr. Freedman ? A. I suppose so. I

probably did.

Q. Now that is why I am asking you, Mr. Shonts. That is

why I am asking you about your memory. I didn't ask you about

Mr. Freedman's opinion. A. You asked me if I could remember

back about forty years, then I could say that my memory was not

good.

Q. I am not asking you to remember back forty years. I am
asking you about a situation only a few years back concerning Mr.

Towns' visit to the Mayor, and I think Mr. Shonts, that you should

be fair in your answers. A. I am trying to answer your questions

thoroughly and promptly.

Q. I told you once before in reference to this, how the Com-

mittee felt about the matter, and I think that you testified that

this was one of the extraordinary services that you performed

for this railroad toward getting this Dual Subway contracts. A.

I remember the Chairman was kind enough to say he thought it

important enough.

By Chairman Thompson.— You and I got together on that.

By Mr. Moss

:

Q. That being the most important thing you did in rendering

an extraordinary service, for which they voted you a large con-

sideration after the contracts were signed, then don't you think

your memory should be pretty good about the transaction ? A. I

want to say that I am trying to answer, but to say who I talked

with on each subject and when and where— of course I cannot do

that.
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Q. How did you happen to forget about Mr. Hawley when
Mr. Colby was talking to you in his nice smooth way? A. I

would have forgotten about it today if it hadn't been that I was

refreshed by my memorandum.

Q. You mean the memorandum about your talk with Mr. Haw-
ley? A. I think so.

Q. Was it important enough for you to put it on a memoran-

dum ? A. Well, now I am not sure it was in the form of a mem-

orandum.

Q. Is it in the memorandum ? A. I don't know.

Q. How does it come that these facts come to you now, Mr.

Shonts ? A. I have been thinking about the testimony since I was

here that day.

Q. Mr. Town is in the room now. Did that bring it to your

mind ? A. I have not seen him.

By Senator Lawson

:

It took you twenty-five miles out of the way to get to Babylon ?

A. That may be right.

Mr. Moss (continuing) :

Ql. Have you got a memorandum of the conversation you had

with Hawley ? A. ISTot except as I tell you.

Q. Did you have a memorandum of the conversation at all ?

A. Yes. I have.

Q. Did that conversation in any way touch the subject of

money? A. It did not.

Q. Is Mr. Hawley living or dead ? A. He is dead.

Q. Had you been talking with Mr. Freedman before you started

on your journey to Mr. Gaynor's house? A. il don't know when

I had seen Mr. Freedman last before going to Mr. Gaynor's house.

Q. Is Mr. Freedman dead or alive ? A. Dead.

Q. Did Mr. Town see Mr. Gaynor after you saw him? A.

Not that I know of.

Q. Didn't Mr. Freedman tell you he had ? A. ISTo. My recol-

lection is that Mr. Freedman and Mayor Gaynor were not good

friends.

Q. Didn't Mr. Freedman tell you he had seen the mayor ? A.

Wot that I recollect.



234 lNVESTIGi\.TION OF PuBLIC SeEVICE COMMISSIONS

Q. Will jou say that he didn't ? A. I will say that as far as I

recall.

Q. You mean that is vowr best recollection ? A. Yes.

Q. Didn't the mayor at that interview announce his change

of heart? A. ISTo.

Q. Plow soon after that interview did you learn of his change'

of heart i A. It was some months after that. The important

thing in that interview was my desire to state our position to the

mayor and to say to him that there must be some person in this

city that he had confidence in and who was competent to judge of

a transportation matter of that kind, and to say that if there was

such a person, that I wished he would send that person or those

persons to our office and examine our books and go over our files,

see what progress we were making, see what the costs were and see

if whoever they might send would not agree with us as to the wis-

dom of abandoning the so-called tri-borough route.

Q. He didn't name the person that he had confidence in ? A.

Xot that day. Afterwards he sent ilr. Ingersoll, who I think had

been chief engineer of the Xew ITaven Railroad and Mr. Kings-

ley Martin, whose father had been bridge commissioner, and I

think he was afterwards bridge commissioner, to my office, and

I did just exactly what I told Mayor Gaynor what I would do.

I sent for our chief engineer, ifr , and I said

" I want jou to show every record you have to these gentlemen,"

and they spent months studying the situation. I never saw their

report. I judged from their talk with me at various times during

these months that they were working on thorough lines. That is,

their minds were fair and I inferred that their report was favor-

able to our contentions.

Q. Was anyone else converted from the position of antagonism,

anyone else in the city government? A. I can't think of anyone

now.

Q. Wasn't there another member of the city government who

was very antagonistic to your proposition and who finally voted

for it ? A. There were some antagonistic.

Q. iN'ame them? A. ]\r;iyor ^litchell was never friendly to the

Dual System as I understand it.

Q. Did he finallv come over? A. Not that I know of.
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Q. ISTame someone that was opposed and did come over? A.

I don't know of anyone that was opposed and did come over.

Q. Wasn't there any other member of the city government? A.

I can turn that around and answer that one man did agree with

us that he was in favor of the proposition, I think in July, 1911.

Q. AVho was that ? A. j\J r. Prendergast. He was for it, and

the next thing we know he changed his mind and voted against us.

Q. What did he do finally ? A. You mean on the last contract ?

Q. Yes. A. Voted for it.

Q. AVcre there any other members of the city government who

changed their opposition as markedly as the IMayor and the Comp-

troller did? A. I don't remember.

Q. Did the ilayov and the Comptroller change simultaneously,

or about so ? A. I don't remember that the Comptroller was

against this proposition that I refer to of July, 1011. He was

rather I think favorable to it, and when we reached an agreement

at the iletropolitan Club on that date, he expressed himself in

favor of it and he afterwards changed his mind.

Q. And then he came back? A. That was the end of that

proposition.

Q. The next time when he came over finally, he and the ]\rayor

came over again, didn't they? A. Well, that was the end of that

proposition. Then our attitude was that it was useless to continue

negotiations.

Q. Well, now, Mr. Shonts, there was a favorable report made

in 1912, wasn't there? A. Yes.

Q. ]\ray 22d, 1912? A. I think so, yes.

Q. Was the Mayor on that ? A. I don't remember. I suppose

he was.

Q. Was the Comptroller on that? A. I cannot testify of my
own recollection.

Q. You don't mean you forget the votes of the city council and

how it stood ? A. "^'cs, I do.

Q. Don't remember how the vote was that awarded those con-

tracts at the final analysis ? A. As I recall it, the only vote in the

Board of Estimate and Apportionment that was against this final

award was tlio Mayor.

A 8
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By Chairman Thompson : Three votes.

A. Yes.

By Mr. Moss (continuing) :

Q. On January 27, 1912, there was a new offer by your com-

pany ? A. Yes.

Q. On April 22cl you saw the Mayor at St. James, didn't you ?

A. Yes.

Q. April 22d, 1912 ? A. Yes.

Q. And on May 22d, 1912, there was a report in your favor?

A. If those dates are right, that is true.

Q. Well, is there any doubt about the dates ? A. 'No, I think

you are probably correct, Mr. Moss, in your dates.

Q. You have already testified that the date of your trip to St.

James w^s the 22d of April? A. I think I said in my testimony

that I didn't know the month. I was thinking it was in March.

I know it was cold.

Q'. Well, anyway you know that on January 1st the Mayor was

elected in 1912, don't you? A. Yes.

Q. Now, Mr. Shouts, don't you think that your memory is

slightly deficient ? A. I don't remember dates and names very

well.

Q. Wasn't there a favorable report after you visited St. James ?

A. That is so.

Q. How long afterwards ? A. I don't know. This Committee

was appointed, they worked several months, and I don't know

whether it was one year or two years or how long it was between

the time that I saw the Mayor at St. James. I saw him, I think,

in the March following his election, if some one will tell me when

that was.

Q. That was in 1910 ? A. Wtell, I saw him in March, 1910.

That's the best of my recollection.

Q. That's the time you paid your official call ? A. It was when

I went down there following his election.

Q. Now can you remember any conversation you had with Mr.

Freedman regarding your call on the Mayor before you went

there? A. Possibly I told him about it as I told the whole board

and the executive committee. I probably read them a copy of my
memorandum.
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Q. Do you remember when Mr. Freedman was in Europe, what

year that was ? A. !N^a.

Q. You remember he did go to Europe? A. I know that he

had been in Europe, but how often I do not know.

Q. Do you know whether Mr. Freedman had any bank accounts

in London ? A. I do not. I never heard of it.

Q. Isow, I would ask Mr. Shonts to just step aside temporarily.

M. Towxs. being recalled, testified as follows

:

Examination by Mr. Moss

:

Q. He wrote an article in the magazine in which he expressed

his views about private capital exploiting public franchises, did

he not ? A. Well, he wrote many letters.

Q. He wrote letters, did he not, which found their way into the

public press ? A. He wrote many letters. I don't know all the

letters which he wrote, but he wrote many. That is well known,

I think.

Q. Do you remember a letter which he wrote and which ap-

peared in the newspapers on July 20th, 1911, in which he spoke

of damnable rascalities ? A. I don't recall that letter. If I saw it

I might remember it.

Q. Well, I have in my hand a copy from the ISTew York World,

I think July 19th, 1911, addressed to the people of ISTew York

City. I will read it.

" To the People of New York City

:

" I regret exceedingly to see this thing being done. It is

needless. It is a wrong and a humiliation to this city. It

was not in sight a few months ago. The city is being over-

reached by a few financiers of great ability. They have ac-

tually induced city officials to agree to subsidize the com-

paines to equip and operate, as though the city were in such

evil case as to require that to be done in order to get necessary

subways. The city is put in all of the money for construc-

tion of subways for the Brooklyn company, according to the

scheme now ready. That company is put in nothing for sub-

way construction. The proposed agreement is that the com-
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panv is to get 9 per cent., or a little over, on its elevated rail-

road capital or value, whicli is about $40,000,000, before the

city is to get even the interest vi'hich it will have to pay on its

corporate stock issued to raise the cost of construction.

" The Interborough company is to put in one-half of the

cost of construction of the subways which go to it, and the

city the other half, according to the agreement being made.

The proposed agreement with the Interborough is that it is

to get 9 per cent, on its present capital stock of $35,000,000

and 9 per cent, on the additional capital it is to put in for

construction and equipment before the city is to get even the

interest which it will have to pay on its corporate stock issued

for construction. A few months ago the Interborough com-

pany was offering to put one-half of the construction cost and

all of the equipment cost on even terms with the city, except

that the interest on its bonds for new capital should have

precedence over the interest on the city's corporate stock;

and that they would have waived. This has been gradually

frittered away and the present proposed agreement substi-

tuted. The case is much worse than this bare statement

shows. Why pay this 9 per cent, preference to the Inter-

borough ?

" In my article in the Outlook one year ago on subways I

explained all of that and showed how this matter of 9 per

cent, would be a constant obstacle to fair dealings by the

city with the InterboTough company for subway construction

and operation. The case is exactly this: The shares of

the said capital stock of $35,000,000 of the Interborough

company were transferred several years ago to a holding com-

pany or trust, which is the usual obnoxious term. I refer to

the Interborough-Metropolitan business company. It is not

a railroad company. The Interborough Railway Company

thus became locked fast in the grasp of such holding com-

pany, which straightway ' financed ' this $35,000,000 of

stock by issuing $70,000,000 of debentures or bonds against

it. These bonds are at 4% per cent, interest, so that it takes

a 9 per cent, dividend on the said $35,000,000 of stock to pay

such interest.
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" This 9 per cent, on the stock is necessary to prevent a de-

fault of interest on the said bonds, and has heretofore been

paid regularly. If it should be stopped the holding company

or trust that did this nefarious watering or inflating would

become insolvent. I never expected to see the city officials

give their aid to safely intrenching and perpetuating such

baneful financing as this, from which our country has suf-

fered such moral degeneration and material wrong. The

street surface railroads in Manhattan and The Bronx were

financed in the same way, only more so, and were in the grip

of this same holding company or trust. But the financial

pyramid laid on them by such methods tumbled to pieces

about five years ago. The companies became bankrupt and

went into the hands of receivers, and are there yet, thousands

of honest persons being ruined by the smash-up.

" The present action of city officials is now saving the In-

terborough Railway stock inflation which I have described

from meeting the same fate. The Brooklyn inflation which

is being intrenched and saved in the same way, is even worse.

This Brooklyn Rapid Transit Company, instead of being a

railroad company, as its name deceives many to suppose, is

not a railroad company, but only a stock-jobbing holding com-

pany or trust. By stock ownership and a system of long

leases, namely, of 999 years, it controls substantially all of

the railroad companies in Brooklyn— surface and overhead.

This inflation was organized under the late ex-Governor

Flower and two or three others who are in it yet and are now

overreaching city officials and craftily getting hold of the

city's credit to perpetuate such inflation.

" Flower and his associates ran their holding company stock

up to 13Y, and then down it dropped to 26. It was, in fact,

worth nothing. Flower died suddenly, and the inventory

of his estate showed that he had completely unloaded the stock.

Many thousands were basely swindled. The thing was re-

habilitated at about $60,000,000, and has been growing larger

eveir since. Its career is well known. It remains to be said

that annual dividends as high as 10 per cent, are guaranteed

to be paid to the underlying actual railroad companies, con-
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trolled by leases of 999' years by tbe said holding company or

trust. And this financing, bound very soon, if left alone, to

fall in a heap, as it did in the case of the roads of Manhattan

and The Bronx, is now to be saved and perpetuated by aid

of the city's credit and co-operation.

" We can have subways without entering into such alli-

ances and contracts as this. It would be far better for the

city to operate its subways than to do what it is now being

committed to. It now under the law builds and owns its sub-

ways. Let it operate them also sooner than lend its aid to the

saving and perpetuation of a generation of past stock swin-

dling. But it does not need to operate them. Proper operat-

ing contracts can be made, as we set out to do at the start. I

am only too willing to accept the mature views of competent

persons instead of my own at all times, but this is a case in

which a sense of common, everyday morality forbids that I

unite in what is being done.

" I have too long written and spoken against such damna-

ble rascalities to now turn about and ally myself as Mayor of

this great and intelligent city with them. I shall go out of

office without putting that stain on my. name.
" W. J. GAYISTOR, Mayor."

A. My activities wei'e terminated in May, 1910. After that I

neither gave any advice nor was I consulted and in January I had

some differences, that is, I felt aggrieved about some appoint-

ments that Mayor Gaynor had made and we had no further asso-

ciations. I think Mr. Shonts is mistaken about the date he visited

Mayor Gaynor.

Q. Are you able to fix the date ? A. Yes. I have a memoran-

dum of it. It was on the 24th day of April, 1910, and on a Sun-

day.

Q. Now, I wish, Mr. Town, you would tell us how that meeting

was arranged. A. I will tell you my recollection of it. There had

been a previous attempt for Mayor Gaynor and Mr. Shonts to meet

and discuss this thing. I was never able to state the matter per-

haps as clearly as Mayor Gaynor saw things, but it finally arrived

at a point where the mayor was haggling over a question of about
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1 per cent, of what the earnings or the returns to the city would

be. I have forgotten now which. He said if he could secure that,

why he thought it might be the best thing for the city. At one

time his attitude was so antagonistic, so far as I know, that he

threatened to issue five dollar bonds and sell them over the counter

of the City Hall. He was informed that if he did that the finan-

cial interests would probably obstruct the next loan— the next

City loan— when it came time to borrow money— which fre-

quently came— and that they would find difficulty; and I think

after looking the field over, he became convinced of that. At any

rate I nver heard any more of his plan of selling the bonds at five

dollars over the counter.

Q. What arrangements were made regarding the bringing about

of the meeting of Mayor Gaynor and Mr. Shonts ? A. Well, the

meeting, as I stated, seemed to have been desired by both parties.

Q. You spoke to both parties? A. It would be better to say

that they spoke to me, and it was first arranged tentatively that

Mr. Shonts should visit the Mayor at his house. That proved very

practical, but not desirable, as I remember, and then St. James

was fixed upon. The Mayor was living at that time without any

menage.

Chairman Thompson.— I am interested to find out the meaning

of that word, menage ?

The Witness.— I mean he was living there without any house-

hold and sleeping there without his servants.

Q. He would go down on Friday and spend the week-ends, T

presume, and walk about the hills alone and that was where he

wanted to meet Mr. Shonts ? A. I know the way I fixed it is I

went down to Morton and there was a particular brand of cham-

pagne that the Mayor liked.

Ey Mr. Moss.— What was that brand ? A. He had made its a<

^uaintance at some function on Fifth Avenue, and he wanted to

introduce me to it, and he finally told me that it was Paul Rosha,

'90.

Q. Is there any more of it left ? A. I finally found it at Mor-

ton and that was on the Friday before we went down. I have the
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bill. 1 paid it. When we went down there, Mr. Stonts and my-

self, vsfho knew about the vintage, were very anxious to know when
the old fellow would send out a portion of it, and we waited and

waited, but none ever came. That is the way I fixed the date.

Q. Was there anybody else with you ? A. Oh, yes.

Q. Who was it ? A. Mr. Campbell.

Q. Who is Mr. Campbell ? A. H© is a friend of mine.

Q. Does he belong to the railroad ? A. I wouldn't say that he

belonged to the railroad.

Q. Well, does the railroad belong to him ? A. It might.

Q. He is treasurer? A. Yes.

Q. Did he go down to St. James, too ? A. He went with us on

that occasion.

Q. Did Mr. Oampbell also go to Mr. Hawley's ? I don't think

that we did. I don't know. I have heard Mr. Shouts say that he

went to Hawley's. That recalls that we stopped at some place,

Babylon or between Babylon or Bay Shore. I know I spent my
time looking at the beautiful swans that were upon the pond.

Q. You hadn't had any champagne up to that time? A. That

was many miles away.

Q. Who proposed going to Mr. Hawley's ? A. I could not tell

you. All I know is that when we entered the gate, Mr. Shouts

alighted and I alighted. I remember waiting there for his re-

turn.

Qi. Did you confer with Mr. Campbell regarding the services

that you were to perform in endeavoring to bring about an ar-

rangement ? A. You see, originally Mr. Campbell was a friend of

mine, and he came to my office one day long before Mayor Gaynor

was elected and I think it is due to him and Mr. Shouts- for me to

state this. He came to my office and he said that I was pretty

good at advertising, and paid me various compliments, and he

said, " We are up against it." He said, " I have tried to make

our people think that perhaps you could do them some good." He
said, " We would like to have some public opinion attracted to our

view of the case," I said, " I will think about it." I told Mr.

Campbell that this would entail an expenditure of $25,000 to

$50,000, and that was abandoned. In the meantime Mayor Gay-

nor was nominated and eventually elected, and so nothing came
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of the publicity. I haven't had any service except that. 'Now, I

never at that time— I haven't separated this company from any

money. I asked for no retainer.

Q. Is this Mr. Campbell the gentleman who for twenty years was

in the Comptroller's office? A. I knew him as deputy chamber-

lain.

Q. Had you been in conference with Mr. Campbell, the treas-

urer of the Interborough Rapid Transit Company, at the time you

were arranging with Mr. Shonts to meet Mr. Gaynor ? A. Most

of the communications that I received were through Mr. Camp-

bell. As I say, I never met Mr. .Shonts but three times. My recol-

lection is that the only time I ever met Mr. Shonts was immedi-

ately before arranging the interview. After the interview, or on

another occasion, I think just about the time that Mayor Gaynor

announced his favorable attitude, I think I met him also.

Q. Mr. Towns, don't you think that the Interborough Hapid

Transit Company's offer of 1910 was more favorable to the City

than this later offer? A. I am not an engineer.

Q. Well, just give us your opinion. A. That is what I tried to

convince the Mayor; that the plans of the Interborough Rapid

Transit Company were satisfactory. The agreement between

Mayor Gaynor and Mr. Shonts was the one most favorable to the

City, in my opinion.

Q. Don't you think that the offer which was made after your

visit to Mayor Gaynor at St. James, was less favorable to the City

than the offer of 1910 ? A. As I understand the terms, and per-

haps I can make myself understood. I don't think it was an offer

that Mr. Shonts made. It was a statement of the limit the Com-

pany could go in building this road and the last time I heard about

. it they were half a cent apart. That is, in the percentage. How
that was ever adjusted, I never learned. But I kne wit was ad-

justed, because I was told so.

Q. Did the plans of the Interborough Rapid Transit Company

become more favorable to the City after you saw M.ayor Gaynor

with Mr. Shonts, or less favorable ? A. Mr. Shonts will know. I

understood as a man on the outside, my understanding was that

when Mr. Shonts left Mayor Gaynor on that day they were half a

cent apart.
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Q. That's the best you can answer my question, is it ? What
do you say to that ? A. I think the present plans were much less

favorable to the iCity than the one that Mayor Gaynor and Mr.

Shonts agreed upon tentatively.

Q. You state there was a difference of half a cent. That re-

lated to the adjustment ? A. Of the percentages to be paid. That

is half of one per cent.

Q. Did you present any study of your work to Mr. Gaynor?

A. It was not my study. Whatever papers or reports I had were

handed me by the Interborough Rapid Transit Company.

Q. Didn't you make any studies yourself ? A. No, not any de-

tail study.

Q. You simply transmitted theirs ? A. Yes, and sought to ex-

plain them.

Q. Well, Mr. Shonts mentioned some studies that had been pre-

pared by you. A. Yes, and those were submitted to the Mayor.

Q. By you ? A. Yes. I submitted many reports. I never call

those studies. I should call them plans and statements.

Q. Now you were of the opinion that you had rendered ser-

vices for the Interborough Rapid Transit Company, weren't you ?

A. I'll tell you how that was. When I finished some considerable

time afterward, I think T mentioned to my friend Mr. Campbell

that they should send me a check for what they thought my services

were worthw Up to that time I had never mentioned any sum

whatever. It was then stated to me that that was not the way they

did. They said I should make out a bill and present it. So I

made out a bill for $10,000, which I considered my services were

worth, considering the time I had spent on the matter. They gave

me $5,000, and I was content with it.

Q. Had any opinion been expressed upon the value of your ser-

vices by any competent person before you rendered the bill for

$10,000? A. I don't know about that.

Q. The suggestion has been made and that's why I ask the

question, that your services were not real services in that there

was something peculiar about them, and I want to have you gen-

erally tell us all that you can about the value of those services, and

I think you are entitled to tell all that was said about that. I ask

you if there was any statement of opinion made by anyone who
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might be competent to express an opinion as to the value of those

services? A. I never knew that the Railroad Company disputed

the value of my services except that they divided my bill by two.

I told you how it was made out and I didn't know that anybody

questioned the value of my services.

Q. You didn't present that bill for about two years, did you ?

A. If you will show me the date of it you will find out. My bill

I think was paid within five days of the date, and paid on the day

it was stated.

Q. Well, that was about two years after the services were ren-

dered. Didn't you have a conversation with someone who was

competent to express an opinion on the value of your services be-

fore you sent in a bill for $10,0'00 ? A. I remember an occasion

when an opinion was expressed, but I didn't take it seriously.

Q. Please state what it was, whether it was serious or not. I

think it is due you to have it. A. It is so preposterous that I have

to even state it.

Q. With that prelude I think you need not hesitate. A. It

was on the morning after the thing, as I understand it, had come

out that the contract, the minds of the Mayor and the Railroad

had met, and that there were enough votes there to put this thing

through. So we walked over the bridge.

Q. You mean you and the Mayor ? A. Yes. We talked about

the matter and we got there in front of the boot-black stand and

the Mayor stopped and said suddenly, " What are they paying you

for this ?" I said to him just as I have stated to you, that I never

made any bill, and I had never thought of any charge, but I

thought they would pay me as large as the only client that I had

at that time paid me for services, and in that case my bill would

be $10,000.

Q. You were figuring at $200 a day? A. If that is what it

amounts to.

Q. Well, what did he say? A. He stopped, and he said it

should be $750,000. I have given them a principality. It im-

pressed itself upon my memory, but it was so ridiculous I dis-

missed the thoTight from my mind.

Q. From your standpoint as a lawyer rendering a service to

the Company, you were satisfied with $10,000 ? A. I should have

been very much satisfied, yes, sir.
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Q. And you did not follow the suggestion or advice or what-

ever it wasi ? A. I did not.

Q. Did you discuss with him the meaning of the words " I had

given them a principality ? " A. No. I thought that was per-

fectly apparent.

Q. You say it was perfectly apparent? A. It was to me.

Q. So apparent that it does not need to be discussed in your

view. What do you think the Mayor meant by that ? A. It might

have been a message and might have been a trap. In either case

I didn't care to fool with him.

Q. Did you tell the Mayor that you had sent in a bill for $10,-

000 for that? A. No.

Q. That is the only conversation you had about it? A. That

is the last time. My connection was terminated in a peculiar man-

ner. I was in the habit of going down to the office or their com-

ing up to see me. I went do'wn one day as usual to see if there was

anything there, and I was greeted with the remark " You have

been superseded."

By Chairman Thompson

:

Q. Who told you that ? A. Mr. Campbell told me that.

By Mr. Moss

:

Q. He didn't say who had superseded you ? A. No, he didn't.

1 understood one party, and I have heard the name this afternoon.

Q. Who was that? A. Kingsley Martin. Kingsley Martin

was an engineer, and he had these details. I am not an engineer,

so that I could not explain the details intelligently. So they must

have considered it best to have an engineer.

Mr. Moss.— Do any further questions occur to you, Mr. Chair-

man?

By Chairman Thompson

:

Q. You were talking about the Mayor issuing $5 bonds. You
say that the Mayor threatened to issue $5 bonds and that the

financial interests threatened the next City loan. What do you

mean by that ? A. I didn't say that they did. I simply said that

the Mayor was so opposed to this that he became impressed with

the plan of marketing bonds as low in denomination as $5 and

building this road by public subscription.
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Q. In other words, he was going to sell them direct to the peo-

ple whose money was deposited in the banks that were controlled

by Mr. Morgan, when he handled the bonds, is that correct ? A.

I don't know who he was going to sell them to. My idea was that

he was trying to get the very best teiins from the Company at that

time, getting them to give the very best terms. I conveyed this

information to them and then I argued with him, whether of my
own volition or not, I don't know, but I know that I told him he

would find it very difficult perhaps to sell the next issue of city

bonds.

Q. It was you then who told them that the financial interests

would interfere with the next issue of the city bonds ? A. I told

him that.

Q. What did you mean by the financial interests ? A. I mean

those people who have the money and sinews and things that get.

Q. ISTame a few of them? A. I haven't the pleasure of their

acquaintance. Do you mean the people that own the money or the

people that have control of the institutions wherein the money was

deposited ?

Q. Did you tell him who opposed ? A. I meant that valuable

to the community whose habitat is Wall street and the ad-

jacent neighborhood, who are passing through life with one virtue

and a thousand crimes.

Q. Who was that? A. I don't know.

By Mr. Moss

:

Q. Mr. Towns, you are an important lawyer here and you are

pretty well acquainted with this town, and you were talking with

the Mayor. He understood what you meant? A. Yes. All

things are pure.

By Chairman Thompson:

Q. You understood what you meant to-day by these loans, didn't

you ? You knew it was a real, concrete thing that you were talk-

ing about, didn't you? A. It was an argument and not concrete

'by any means. It was simply an argument that might operate

upon me as to the patriotic Mayor to look out for his City's in-

terest.

Q. Well, Mr. Towns, the people that probably would buy the
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$5 they were the people that had $5 that belonged to them, were

they not ? A. Yes, until somebody took it away from them.

Q. What do you mean by the financial interests of 1910 ? A.

There was only one financial interest in the State of ISTew York.

Q. What was that? A. Mr. Morgan. He dominated every-

thing and still he was the accepted authority on finance. He was

the dominating power of Wall street as we poor people accepted

it. Mothers stilled the cries of their babies with the mention of it

and every man has got the ambition that he might get a little of it.

Q. That was the state of the Mayor's mind and the state of

your mind when you talked about that line ? A. I just told him

the case that I thought was apparent. That is, if he sought to

make the City a competitor to private interests that had invested

their money and wished to take care of it. That is, if he came as a

coanpetitor and as a representative of the City they would take

their revenge. They cannot do anything to anybody that has got

money. That is one of the lessons of poverty.

Q. Mr. Towns, did it occur to you that the reason your hill was

cut in two was because you made it so modest ? A. I was what I

might call the benefactor of my bill. As I say, about two or three

years intervened before I got it. I got very nervous. So I went

to see my estimable friend, Mr. NicoU, and he gave the word and

it was paid very promptly.

Q. But at the cut rate ? A. Yes. It was the most unkindcst

cut of all.

Q. You see what had been accomplished by your patience with

the Mayor's grouch ? You see the people enjoyed it and you con-

sidered your modest bill of $10,000 cut in two. Were you not

almost hurt that you had not rendered it for 750,000 ? A. No,

sir. I never entertained that regret.

Q. You could have stood it if they cut that bill in two, could

you not ? A. I could have stood most anything.

Q. Well, the large bill would have been very inviting, would

it not ? A. It never occurred to me. I never took it seriously.

Q. Don't you remember the time when Mayor Gaynor was

strongly against these contracts because the best contract which he

and Mr. Shouts had made had been turned down ? A. I remember

now that that was the occasion he was strongly against it and the



Kepoet of Joint Legislative Committee 239

Mayor was sometimes serious and sometimes not. He was a great

admirer of Mr. Pickwick, and I did not know whether some of his

expressions were meant for anything than the language conveyed.

He had reasons to be outraged.

Q. Did you know that he mutilated the contract ? A. ISTo, I

don't. Now in these transactions when it came to drawing the

contract, I had nothing to do. I had nothing to do with these con-

tracts. When they were going over the contract made by Mr.

Shonts and Mr. Gaynor, which would have been beneficial to the

City, various contentions were expressed, and I know that one of

them was allowing the Inter'borough Rapid Company to have

preferentials on the income before the City could get anything for

many years. I remember that was one of the things that the

Mayor and Mr. Shonts could not agree on.

Q. Plave you been able to recall what the difference of half a

per cent, was? A. This is mere summary and rather indistinct,

and should not have the value of testimony. There was some talk

about it a long time back. It was said that there was a limit of

profit in this business, then there was an amortization.

Q. This contract was to be amortized and it was upon that

branch of the conversation that this was based? A. That is my
recollection.

Q. They wanted to allow half a cent and he wanted a cent ? A.

I think so. I think the Mayor said for a cent I will approve it.

I think Mr. Shonts went down about that time. Mr. Shonts was

being heard, as I understood, by the financial interests that this

matter should be terminated. We must have some termination.

By Mr. Moss

:

Q. What did Mr. Shonts say to you on the way home from St.

James ? A. He didn't say anything.

Q. There was no reference to the conversation with the Mayor ?

A. No. He simply said that the Mayor was a good walker. I

have been asked whether I introduced Mr. Shonts to the Mayor.

I might say that they became attached very readily. They left

where we were and as soon as they came within each other's reach.

Q. In other words, elective affinity ? A. Mr. Shonts was neither

reticent nor was he loquacious, about it. He talked about every-

thing but he didn't tell me about the outcome of the matter with
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the Mayor. I am under the impression that he said that he had

gone over the matter and that there was still half a cent difference.

I am under that impression. How I got it I don't know.

Q, Now who called for you that day, Mr. Towns ? A. I have

always been under the impression that he called at my residence

on the Sunday we went down. That's my recollection. You see

you cannot he positi-^e about these things.

Q. ISTow, Mr. Towns, some time ago, and I just want to refresh

your recollection for a moment, you had been anxious to bring

something to pass for your clients. You had met the president

and the Mayor together and you were going away. ISTow I would

like to have you search your recollection and tell us in your own

way all that you can recollect between you and Mr. Shonts on the

trip down to the Mayor's office that you had. A. Don't you think

that would be a great repetition ?

Q. I didn't hear what Mr. Shonts said. A. My recollection is

that Mr. Shonts called at my house.

Q. I am speaking aboul the conversation between you and Mr.

Shonts after you left the Mayor. A. I am most impressed with

the idea that he said ,
" We will go and have dinner," and that

was the most agreeable thing he said to me. We had been late.

We had lost our way and we were late in arriving at the Mayor's

house, and we were all hungry, at least I was. I was thirsty also.

I saw no food in sight until we got back to the City, but Mr.

Shonts had a good Samaritan who refreshed us.

Q. Were you of the opinion out of the conversation, whatever

it was, that the minds of these two parties had nearly met? A.

I thought that considerable progress had been made. I thought

with a few minor changes here and there that it might be consum-

ated very soon.

By Chairman Thompson

:

Q. What was there to give
. you that impression ? A. One of

the things, that is it is my recollection, one of the things was that

there was only a half per cent, difference between whatever ar-

rangement was then between them. The next thing was that the

Mayor had said to us

He might have done that, but he allowed us to depart in peace.
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There was no break, but we went forth bidding each other God
speed. He seemed to be cheerful and amiable and laughable.

By Mr. Moss

:

Q. What did Mr. Shonts say to you that made you think he

had made progress ? A. He didn't take me into his confidence.

He said to me enough that convinced me that they had not quite

finished the negotiations, but that he had progressed and he and

Mr. Gaynor discussed it very thoroughly. He seemed in rather

a jovial and receptive mood.

Q. Did he say that? A. He said that he had a pleasant visit

with the Mayor.

By Chairman Thompson

:

Q. What do you mean by that term ? A. I am using that term

as you use it in Lockport.

Q. We very frequently say that when we don't mean anything ?

A. We had laid aside onr armor. We were going home probably

just as you would go from a baseball contest. We were just as

friendly as we could be. The subject was not discussed.

Q. Mr. Shonts said nothing? A. Mr. Shonts expressed satis-

faction with the visit.

Q. He didn't think it had been in vain ? A. No.

Q. Then you don't say that something wasn't said about that

that you haven't told ? A. I think that is about all. Mr. Shonts

said that they had made progress, and he thought that the Mayor

would take it up seriously and that he thought he might arrive at

a proper result. I think that is all he said and I was not in Mr.

Shonts' confidence. As I tell you, I was simply to take Mr. Shonts'

impressions and convey them to the Mayor. I was not in his con-

fidence. He never told me his plans. As far as I know Mr.

Shonts was inspired by the noblest of intentions.

By Chairman Thompson

:

Q. You didn't say anything about his inspiration ? A. He
convinced me he was working for the interests of the people who

employed him and that is about the noblest thing a man can do

as long as it don't cross the line of cordiality.

Q. That is what you were doing? A. I was doing the best I

could. I was limping behind Mr. Shonts.

16
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Q. You said you didn't take it seriously, that $750,000, that

you would not put in a bill for that. Now do you think that the

Mayor was right, that your services had produced a condition

that was worth $750,000 ? A. He was in a better position to put

a value on it than I was.

By Mr. Moss:

Q. Why was the Mayor in a better position to put a value on

those services ? A. He knew their value.

Q;. If they had any value he knew it. A. The midnight oil

spent in chief consultation, the draughts of cheering beverages

kept me busy all the time until I really became the secretary luna-

tico to the Mayor. There were a lot of different people in different

localities who wrote to him regularly. He would ask me to sit

down and answer them in terms which would create light and I

did, and I did also for Mr. Shonts. They wrote regularly to him

and we would sit down and sometimes take until 11 o'clock to

answer those letters. It was the one way that I could find any

encouragement to myself and keep 0. K. with the Mayor.

By Chairman Thompson;

Q. You wouldn't take $750,000, even though your services

might have produced that much benefit to your employer? A.

That is a psychological condition that I am incapable of men-

tioning.

Q. In other words, you don't think that it would have been

honest to take a larger sum, beyond a certain amount of your

earning capacity? A. Honesty is such a ghostly thing that I am
unable to define it. It changes its definition every day.

Q. Do I understand you think that these bonuses that have

passed here, lawyers who got big bonusess, large sums of money,

do you think that is right ? A. I have not got to that class yet.

By Mr. Moss

:

Q. Mr. Towns, you told me that while you were doing this

work for the Interborough Eapid Transit Company, and believing

it to be important work and successful work, that you didn't render

any bill. You left it to them and you thought perhaps you would

be appointed upon the regular staff of the Company ? A. That was

one of those mid-summer night dreams.
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Q. Don't you see, Mr. Towns, that you having reached the

height of your success, and you only rendering a bill for $10,000,

don't you see where you are left ? A. I couldn't help that. Every

man according to his word.

Q. Mr. Towns, nobody could make anything on your bill but

yourself. A. No, sir.

Q. I think you said you had labored forty or fifty days. ISTow

can you answer that definitely ? A. About fifty days. Yes, more

than fifty days. I should say it was much more.

Q. Two hundred dollars a day which you were receiving as

trial counsel? A. I didn't receive that every day.

Q. That was the basis upon which you figured ? A. Yes.

Q. And you say that Mr. Shonts never took you in his con-

fidence or told you his plans. Just tell us how you worked out the

fifty days. A. Mr. Shonts told me about the plans, about the

plans that he wanted me to know about.

Q. Were there plans he didn't tell you about? A. I was not

his confessor about any plans.

By Mr. Moss.— I think that is all, Mr. Chairman. Have you

any questions to ask?

Chairman Thompson.— None. All of the witnesses except Mr.

Watson will be excused until tomorrow morning at 11 o'clock.

Aechibald E. Watson, being duly sworn, testified as fol-

lows:

Examination By Mr. Moss

:

Q. Mr. Watson, you were formerly Corporation Counsel? A.

Yes.

Q. Were you asked to pass upon the validity of the subway con-

tracts that were finally executed? A. My department was asked

to approve them as to form.

Q. Only as to form? A. That is the extent of the definition

of the law department in connection with any contract.

Q. Were you not asked whether the contracts were legal ? A.

That would be included in what I have said, Mr. Moss.
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Q. As to form that is true, but as to their legality? A. The

legality of their form.

Q. Who wrote the opinion that the contracts were legal ? A. I

don't recall that any opinion was written. All such contracts,

according to my recollection, simply have a written line some-

where upon them that they are approved as to form or something

to that effect.

Q. Wasn't there a letter of approval written ? A. I don't recall

that there ever was.

Q. You don't recall any letter having been written which in

form or substance intimated the approval of yourself or of your

department to the contract? A. Such a letter may have been

written, but I do not recall it. If such a letter was written and a

copy of it were shown me perhaps I might identify it.

Q. Did the Mayor ask you to render a favorable opinioia ? A.

He did not.

Q. Did anyone else ask you to do so ? A. No.

Q. Did anyone discuss the question of your opinion before it

was rendered ? I am speaking outside of the department. A.

Certainly not.

Q. I am assuming that either an opinion was rendered or that

an opinion is implied in the former approval A. I recall no

such opinion having been rendered or written.

Q. Wasn't it customary to write a letter of approval on such

matters ? A. I should say not, sir. The fact is that in the admin-

istration of the law department the approval of contracts is handled

by a bureau in that department and I cannot tell you at this mom-

ent whether I personally approved these contracts, or whether it

was done by the head of that bureau. I don't recall at the mom-

ent. Sometimes I did do it, but more frequently the head of the

department.

Q. Do you remember having had any consultations with mem-

bers of your department over those contracts as to their legal form ?

A. Not specifically. Undoubtedly the matter was mentioned to

me, but I recall nothing specifically at this time.

Q. Do you remember any conversation with the Mayor or any

other member of the City Government regarding the terms and

the legality or illegality of the contract ? A. I do not at this time.
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Q. There were constitutional questions involved whicli were

brought up in cases afterward, and I am turning to that and call-

ing for matters which would not be necessarily matters of record,

to see what recollection you have on that subject. I am assuming,

M.V. Watson, that in a matter of that importance, with so interest-

ing and important constitutional questions that there may have

been conferences between you and other members of the City Gov-

ernment in which you were asked to express some opinion as to

the legality or illegality of the contracts or constitutionality or un-

constitutionality of them. A. I cannot recall at this time any such

conferences. The fact is that many important matters were made

the subject of taxpayers' action, and I don't remember that I gave

any particular or special attention to the actions that were brought

to restrain the execution of these contracts, except, if my recollec-

tion is correct, shortly before the contracts were executed, it seems

to me that I appeared at Special Term personally and argued in

opposition to a motion for an injunction to restrain the execution

of these contracts.

Q. Mr. Watson, if any thing occurs to you, if your memory

comes to regarding any such conversation or consultations, I would

like to have you let me know it. I assume from what you said

that you had no knowledge or infontnation that the Admiralty suit

was brought at the request of the Interborough Eapjd Transit

Company, or that the Interborough Rapid Transit Company was

financing it. A. l^one whatever.

Q. So far as you were concerned that was a suit brought by a

taxpayer on his own motion ? A. ISTothing to distinguish it from

any other taxpayer's action.

By Chairman Thompson:

Q. Ton were Corporation Counsel? A. I was Corporation

Counsel from the 1st of January, 1910, to February 1st, 1914.

Q. All that time you were Corporation Counsel ? A. Yes.

Q. What does the Coi'poration Counsel do himself ? A. Would

you like to have it in detail ?

Q. Does the Corporation Counsel work or does he just allow

other people to work ? A. I performed a great deal of work myself

and a great amount of work was also done by the assistants in the

office. T didn't hire them, Mr. Chainnan, but they were there and
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were very industrious. You have to divide the work there some-

what.

Q. What class of work did the Corporation Counsel himself do ?

A. The Corporation Counsel himself had no defined duties.

Q. Did you take all important matters ? A. By no means, sir.

Q. Well, the most important matters or the most important

things that have come to your attention, would naturally come to

your personal attention, wouldn't they ? A. ISTo, sir. That would

depend entirely upon the nature of the question. In connection,

for example, with the contracts, the law department— I was not

consulted about the policy or the materials of any contract, and as

a matter of fact we didn't pass upon it. We simply were asked to

say in fact whether or not the contract was legal in form and

whether it accomplished the purposes in a general way.

Q. ISTow, I am going to explain to you, Mr. Watson. Mr. Hardy

is Corporation Counsel now, and has sent me word that he would

like to have me come and see him personally about this contract,

which I am going to do. Now that shows me that in matters like

this that he personally takes an interest in it because he gets it

from the press. In relation to this dual subway contract that went

over about this time, you must have got a good deal of that from

the press? A. Undoubtedly in a general way anything that ap-

peared in the press came to my attention.

Q. Did this matter come to your personal attention ? A. !N^ow,

Mr. Chairman, let me tell you—
Q. Do you know what I mean about dual subway contracts ? A.

Yes, sir.

Q. I am asking you then if these dual subway contracts came to

your personal attention. A. I think I saw them, Mr. Chairman,

but I am quite sure that I don't remember at this moment that I

personally approved them as to form or whether they were ap-

proved by someone else in the ofRce.

Q. The public press had a great deal to say about them, didn't

they ? A. At times the public press had a great deal to say.

Q. Isn't this the most important matter that came before you,

the matter of these dual contracts that affected the Ciy, during

your term of office ? A. It was a very important matter.

Q. I ask you if this was not the most important matter that
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came before you during your entire term of office ? A. The func-

tion which, the department performed there—
Q. Was this the most important matter that came before your

department during the time that you were in office as Corporation

Counsel of the City of New York? A. It involved, I suppose,

more money .than any other contract.

Q. Can you answer the question, or don't you want to ? A. I

want to give you what information I can. I have given the best

answer I can.

Q. You don't want to say that this was the most important ? A.

That is a matter purely of judgment. I don't want to criticise it.

It involves more money of course.

By Mr. Moss

:

Q. It was the City's future, too.

By Chairman Thompson:

Q. You don't want to characterize it as the most important one

that came before you ? A. It probably was.

Q. That is what I am trying to get at. ISTow, then this being

the most important matter, don't it seem as though your recollec-

tion should be pretty free about what occurred in reference to it in

your office ? A. I have stated, Mr. Chairman, what occurred to it

in my office.

By Mr. Moss:

Q. I would like to have Mr. Watson understand what is in the

minds of all of us. I want to remind you, Mr. Watson, that in the

taxpayers' action that was brought, your department took the posi-

tion that the contracts were constitutional, that they stood for the

contracts. I want to know whether that position was taken after

conference between you and the gentlemen who had charge of that

case in the Appelate lOourt. A. Undoubtedly. I am speaking now

not from recollection, but as a mtter of general course of proce-

dure, undoubtedly there were some conferences between my as-

sistants and myself about the constitutionality of these contracts.

Q. Your name is recorded in the printed report of the case,

206 ISTew York. A. I believe that is so in almost all cases in which

the law department appears.
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Q. Did you allow your assistants to reach a position in favor

of the constitutionality of that contract without reaching any

opinion yourself ? A. I did not have the reading of that myself,

Mr. Moss. I conferred with my assistants, but I didn't write a

brief and it was handled by the experienced assistant in the office.

Q. Determining the legality of the contract is more than an

administerial act, isn't it? A. Perhaps so. It is done thousands

of times every year.

Q. Supposing you had studied that contract and had reached

the same conclusion as to its being unconstitutional that Louis

Marshall did, for instance, it would have been your duty to in-

from the Mayor and the City authorities on the question, or the

conclusion you had reached, would it not ? A. Yes, sir.

Q. Did you make any such a study ? A. No, sir.

Q. Did you cause it to be done ? A. Yes. It was done in the

usual course of business.

Q. Have you any recollection of the conferences or any of the

people in reference to the study of this contract ? A. I conferred

with Mr. Halby, and I am inclined to think he made some sort of a

written report about it.

Q. Who is he ? A. He was one of the staff.

Q. How many men on the legal staff ? A. There were seventy-

two or seventy-three known as assistants.

Q. Was Mr. Halby an assistant ? A. He was.

Q. Did you look upon him as the strongest constitutional law-

yer in your force? A. I considered him competent to handle the

question.

Q. Did you look upon him as the strongest constitutional law-

yer on your force ? A. Well, I won't say that. I considered him

the best qualified man to handle this question. I won't say that I

looked upon him as the most qualified constitutional lawyer in the

force. There are a number of men who have had a great deal of

experience on constitutional questions. My impression is that I

also consulted Mr. Garland.

Q. Were there any men outside of Mr. Garland and Mr. Halby

who had more experience on constitutional questions and studied

further on these questions ? A. I don't think so.

Q. Did you havf any conferences in which yon gathered mem-
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bers of your staff together and discussed the constitutional ques-

tion ? A. JSTot as far as I recollect.

Q. Did you reach the conclusion yourself, based upon study,

that the contract was constitutional ? A. I don't know how much
study I gave it, but I reached the conclusion after a conference

with my assistants there.

Q. In your conferences with your assistants did you go over

the points that they made and authorities which they cited ? A. I

presume I did, although I cannot recall definitely and clearly the

occurrences at the conferences.

Q. Does your recollection enable you now to recall whether the

Mayor or any other officer of the City Government expressed the

hope that these contracts would be found to be constitutional ? A.

I have no recollection of anything of the sort-

Q, Have you recollection that anything of that kind occurred ?

A. ISTo.

Q. Might have happened ? A. I won't say it did not happen,

but I don't recall it having happened.

Q. Were you aware that any members of the City Government

were anxious to have these contracts put through ? A. No.

By Chairman Thompson.— Mr. Watson, you are excused tem-

porarily. Before you go, however, I want to say that this is an in-

quiry in which you are interested just as much as anybody else,

and when you get all these lapses of memory on this proposition

it is pretty hard to investigate. Men who are in positions like you

were, I should think that this Committee is entitled to their real

reasons on this subject that came before you. A. You are entitled,

Mr. Chairman, to the very best I can give you, and you are going

to get it. But please, Mr. Chairman, don't ask me to recall things

that happened six or seven years ago.

By Chairman Thompson:

Q. Well, I want to say to you, Mr. Watson, that I can remem-

ber every detail of the most important law suits that occurred in

my office in the last twenty years, and I should think that this af-

fair coneeming the people of the City of iN'ew York, one of the

largest transactions that has occurred in history, should still be re-

tained in your mind, and we will excuse you temporarily in the
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hope that you will refresh your memory somewhat. A. Well, Mr.

Chairman, in reply to that I can only say that you are blest with

a more retentive mind than mine.

Chairman Thompson.— We will adjourn now until to-morrow

morning, March 11th, at 11 a. m.

The meeting thereupon adjourned until March 11th, 1916, at

11 A. M.

March 11, 1916.

Municipal Building, N'ew York.

Meeting of committee called to order by Chairman Thompson,

at 11 :45 a. m., a quorum being present.

KiNGSLEY L. Martin, being duly sworn, testified as follows

:

Examination by Mr. Moss

:

Q^ Mr. Martin, what is your occupation? A. Consulting en-

gineer.

Q. Are you emplo_yed in the City Government? A. I am not.

Q. Have you been ? A. Yes.

Ql. When were you? A. About 1892 until 1911.

Q. What position did you hold? A. I was first employed as

assistant engineer on the Brooklyn bridge. In 1896 I became as-

sistant engineer on the Williamsburg bridge and was later pro-

moted to be engineer in charge of both the Williamsburg and the

Brooklyn bridge and was later made chief engineer of the depart-

ment, and was finally appointed Commissioner of Bridges by

Mayor Gaynor in 1910.

Q. In 1910, when you were Commissioner of Bridges, did the

Mayor request you to take up any matter, particularly with refer-

ence to subways? A. He did.

Q. When did he make that request of you? A. In the early

part of 1910, I think it was in April.

Q. April, 1910 ? A. That is my best recollection.
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Q. Could it have been in May ? A. It vi^as earlier than that.

Q. Was it in the latter part of April? A. I couldn't say at

this time.

Q. Could it have been after the 22 d day of April ? A. It may
or may not. I had a conference veith the Mayor relative to the

transportation matters from the time of his appointment up until

the end of my connection with him, and I couldn't fix the definite

date of any one particular conference.

Q. Well, what did he ask you to do ? A. I had presented to

him certain matters which had come before the Bridge Department

relative to the bringing of transportation lines across the bridges

over the East river, with which I had connection, and in talking

the matter over in a general way, he asked me if I knew of any-

body connected with the Interborough Rapid Transit Company.

I told him I did not at that time, but that it would be a very easy

matter to get acquainted, and if he wished me to talk over any

matters of that kind I would be very glad to do so.

Q. Proceed and state as well as you can the various conversa-

tions that you had which led up to your doing something ? A. At

that time he spoke of an interview which he had had with Mr.

Shonts at his home, at the Mayor's home at St. James, and had

expressed himself as very much dissatisfied with the situation which

existed in the City at that time, and stated that in his judgment

the proposition which had been submitted by the Interborough

Rapid Transit Company at that time was not acceptable to the

City, and expressed a desire, if possible, to reach someone con-

nected with the Interborough Rapid Transit Company who would

have a sufficiently broad-gauged view of the situation, preferably

the men among the Board of Directors who were sufiioiently broad

in their views of matters, so that they would submit a proposition

to the City which would be acceptable both financially and from

the lines which they covered.

Q. What did he say was the matter with the proposition as

given to him by Mr. Shonts? A. He thought that the proposi-

tion was not acceptable to the City from the fact that the routes

were not sufiioiently comprehensible, and that the amount of money

which the Interborough Rapid Transit Company wanted to ad-

vance was not commensurate vsdth the proposition to be under-

taken.
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Q. Did he express himself with regard to the tri-'borough route?

A. My recollection is that the opposition at that time was that the

subway lines, which were at that time in operation, had been built

with the City's capital, were fundamentally City lines and should

be the lines which would be developed with the idea of giving peo-

ple a five cent ride from one part of the City to the other.

Q. Was he figuring upon a five cent ride then from one part

of the City to the other '( A. That is my recollection.

Q. Without any diversion by the East river ? A. So far as

Brooklyn was concerned that was not considered. The idea was—
Q. The idea was that the people who wanted to get to any part

of the Borough of Manhattan or wanted to go to Brooklyn or vice

versa, that they should be able to do so all with the five cent fare ?

A. That is right.

Q. Did he think it impossible to accomplish it with any proposi-

tion that had be^^n submitted ? A. (Yes.

Q. Did he tell you what conversation he had with Mr. Shonts ?

A. He did not.

Q. Did you ask him ? A. lN"o.

Q. Did you gain any information from him as to the result of

the conversation he had with Mr. Shonts, the particulars so far

as they were arrived at in the conferences ? A. ISTo. He said only

that the situation was unsatisfactory.

Q. Did he tell you that they had got within a half per cent. ? A.

No. I never heard that mentioned by the Mayor.

Q. Then he simply said he had a conference with Mr. Shonts

and he wanted you to find out whether there were any broad-

gauged men in the Interborough Eapid Transit Company? A.

That is about it.

Q. Did you go out on that errand ? A. Yes.

Q. What did you do ? A. I met Mr. E. J. Berwind and talked

the matter over with him, and he asked me to take the matter up

with Mr. Shonts, who was more thoroughly familiar with their

position than anybody else, and he took me up to the Interborough

Rapid Transit Company's offices, and I there met Mr. Shonts and

I talked the matter over with him.

Q,. What conversation did you have with Mr. .Shonts ? A. Mr.

Shonts stated that their position was that they wanted nothing
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from the City, but what was entirely fair and right and reasonable,

and that if their proposition was gone over by men who were

familiar with transportation matters and with railroad matters

that the figures on which their estimates and propositions were

based that he was satisfied the Mayor would be convinced that

their proposition was a reasonable one and would be acceptable

to the City, and he stated that he had asked the Mayor to send

somebody down there to make that examination and that he would

be very glad to lay before us any books or papers which they had,

and submit to our examination any figures that had been made by

their engineers and the estimates on which their proposal had been

based.

Q. Did he tell you what conversation he had with the Mayor

at St. James ? A. I do not remember that he did. Except in a

general way I said that the proposition was the one which had

been submitted to the Public Service Commission and with which

I was familiar.

Q. What further negotiations did you have with Mr. Shouts ?

A. I had. a number of talks with him including an examination

of the estimates which had been prepared by the Interborough

Rapid Transit Company's engineers. He called in their chief

engineer, Mr. Pegran, and instructed him to give to Mr. Ingram

and myself all the data that he had.

Q. Who was Mr. Ingram? A. Formerly chief engineer of the

ISTew Haven Kailroad. Mr. Ingram informed Mr. Shonts that in

doing so, in complying with his request, that they would do some-

thing that they had never done before, but nevertheless Mr. Shonts

instructed him to place their figures at our disposal, which he did,

and we went over them very carefully, and made up our minds

that the figures were fair. They may have been wrong in smaller

places, but so far as figures go in advance they were just and fair

enough for the proposition.

Q. Did your negotiations with Mr. Shonts take into view an

expenditure of money raised partly by the City and partly by

the Interborough Eapid Transit Company? A. My recollection

is it did. I am sure it did.

Q. You were really the Mayor's representative, were you not?

A. I was never specifically so constituted, but so far as I know I

was, yes, sir.
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Q. As tlie nearest representative you were negotiating with the

president of the Interborough Rapid Transit Company, were you

not? A. What I was doing was trying to establish a proposition

for submission to the Public Service Commission.

Q. You were negotiating with the Interborough Rapid Transit

Company through Mr. Shonts and directors in order to induce

them to put up a proposition which might possibly be acceptable ?

A. Well, I was simply stating my views.

Q. Well, if you don't like the word negotiate— A. I was

simply giving the Interborough Rapid Transit Company tihe

benefit of my views and experience in city matters in framing up

a proposition which, in my judgment, would be acceptable to the

Mayor and to the Public Service Commission when presented.

Q. What did you know about the Public Service Commission

as to what it would consider? A. Because I had read the cor-

respondence between the Public Service Commission and the In-

terborough Rapid Transit Company and I talked with some of the

Public Service Commissioners and I rather thought I knew what

would be acceptable to them.

Q. Do you know the attitude of Mr. McAneny regarding the

proposition from the Interborough? A. 'No.

Q. Did you try to find out? A. No, sir.

Q. Were you acting with Mr. Shonts on behalf of the Mayor

individually? A. No.

Q. To bring about the proposition which you would be willing

to present ? A. I am quite willing to handle the railroad proposi-

tion. We could not have any understanding there you know.

Q. Don't you think you can answer that question? A. I am
doing the best I can, Mr. Thompson.

Q. You do pretty well. You do a good deal better than a lot

of other witnesses.

Chairman Thompson.— Just answer counsel's questions—
whatever answer it calls for.

Q. Do you kepe a diary? A. No.

Q. Didn't you make any record in any book or upon any paper,

any memorandum at all of these interviews ? A. The only record
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I have was an occasional letter which was written to some person

on one side or the other, but there is no daily memorandum.

Q. Where are those letters ? A. I think they are in the files

of the Department of Bridges.

Q. Were they on bridge business ? A. Those of the Brooklyn

Rapid Transit Company were.

Q. And were you writing to the Brooklyn Rapid Transit Com-

pany at that time ? A. I was.

Q. What were you doing with that ? A. I had written to them

relative to the operation of their line across the East River bridge.

With the increase in transportation I wished to obtain from them

an idea as to their plans, so that I could make a plan to correspond

with it.

Q. I think it is clear between us that acting for the Mayor in

the way you have described you were communicating with Mr,

Shonts and others representing the Interborough Rapid Transit

Company with the object of inducing them that you could present

a proposition which would insure an acceptance of the offer, and

that that proposition involved the use of City capital and of pri-

vate capital ? A. That is correct.

Q. Do you know of the article which Mayor Gaynor wrote and

which was published in Pearson's Magazine of June or July,

1909? A. I do.

Q. And didn't he in that article severely condemn the Inter-

borough Rapid Transit Company? A. Yes.

Q. Didn't he severely condemn the proposition of combining

the use of City money and private money? A. That I don't re-

member.

Q. Do y6u remember what were the points of his condemna-

tion of the Interborough Rapid Transit Company? A. I never

read the article itself but from what the Mayor said I understood

that he thought that the contention of the Metropolitan Railway

Company and the Interborough Rapid Transit Company was not

in the City's interest, and at that time he did not have a very high

opinion of some of the personnel in the Interborough Rapid Tran-

sit Company management.

Q. Had that personnel changed any ? A. Not that I know of.

Q. The same personnel, the same individuals were still there,

were they not? A. About the same.
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Q. The Oroker interest was still in that, was it not? A. I

don't know.

Q. The Freedman interest? A. I understand so.

Q. Mr. Freedman was a very prominent factor in the Inter-

horongh Eapid Transit Company, was he not? A. I understand

so.

Q. And the Croker interests and the Freedman interests were

substantially the same were they not ? A. That I don't know.

Q. Didn't you look into these matters ? A. ISTot at all.

Q. Didn't Mr. Gaynor object to the Interborough Eapid Tran-

sit Company because of its allegiance with the Freedman and

Croker interests and because of its domination by such interests as

I have mentioned ? A. That I cannot say.

Q. Didn't he express himself as being afraid that the Inter-

borough Rapid Transit Company might fall down, break up?

A. ISTo. '

' I
J

Q. Did he express the idea that they might fall down and that

they were over-capitalized? A. He never spoke of them falling

down. ;

'

Q. And hadn't Mayor Gaynor spoken particularly about the

advisability of competition by the City with these private lines?

A. ISTo, sir. My recollection was that he was opposed to it.

Q. Was he opposed to the City building its own subway? A.

Yes, according to my recollection.

Q. Is that your best recollection ? A. Yes, sir. At that time.

Q. At what time ? A. This time we are speaking of.

Q. What about 1909 ? A. I had no communication with the

Mayor at that time, and had no means of knowing personally what

his views were.

Q. Well, in your conferences with Mr. Shonts didn't you find

oxit that he was afraid of City competition ? A. Not that he was

afraid of it, no.

Q. Didn't he ever express himself to you of the belief that if

the City went in and built routes it would destroy the property in

which he was interested ? A. Quite the contrary.

Q. Did you ever hear of that at any of your conferences with

Mr. Shonts? A. No, sir.
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Q. Did you ever hear or read an expression of that opinion on

behalf of the Interborough Rapid Transit Company's lawyers ?

A. Not that I remember.

Q. Did Mayor Gaynor tell you why he changed his opinion of

the Interborough Rapid Transit Company so that he was willing to

try to induce them to make an offeir that could be accepted by him ?

A. He never stated that he had changed his opinion.

Q. You knew that he had ? A. ISTo, sir.

Q. Did you still think he had the same opinion of unfriend-

liness and suspicion toward the Interborough Rapid Transit Com-

pany? A. To a large extent, yes.

Q. Even when he was trying to induce them to make an offer ?

A. Yes.

Q. Did he express to you while you were conducting these nego-

tiations any doubt or any suspicion of the Interborough Rapid

Transit Company as to anything? A. "No, I cannot say that he

did. He was sometimes very much dissatisfied with, the way the

proposition was submitted and the way things were progressing.

Q. When, if at any time, did the Mayor express anything that

showed that he was more pleasantly inclined toward the Inter-

borough Rapid Transit Company than he had been ? A. I don't

think it was a matter of inclination at all.

Q. Was the offer of July 5th, 1910, different from the previous

o^-fers of the Interborough Rapid Transit Company? A. It was.

Q. In what respect? A. I couldn't say without comparing

them.

Q. In a general way what would you say ? A. I prefer not to

say without having a chance to study them over.

Q. Have you no idea at all of any single particular in which

it was different? A. I have not at this moment, because those

propositions were changed from time to time.

Q. Was the proposition of July 5th, 1910, in your opinion

more favorable to the City or less favorable to the City than the

previous proposition ? A. I think it was more favorable.

Q. Did you do anything in the transmission of the offer of July

5th, 1910 ? A. If my recollection is correct, I took the letter

which Mr. Shonts had written to the Mayor.

A 9
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Q. Mr. Shonts wrote a letter to the Mayor containing that pro-

posal? A. He did. My recollection is that Mr. Shonts wrote a

letter to the Mayor in which he stated specificially what the propo-

sition was or would be. Of course the Mayor had no authority to

act on a proposition of that kind and Mr. Shonts sent the same

letter simultaneously to the Chairman of the Public Service Com-

mission, Mr. Wilcox.

Q. Wasn't the letter addressed to the Commissioners? A. I

understand that the two letters were written and I know one of

them was addressed to the Mayor, and my understanding is that

the other was addressed either to the chairman or to the commis-

sioners.

Q. Wasn't there a letter addressed to the commissioners and

also a letter addressed to the Mayor in the same envelope? A.

There may have been but I do not recall that there was.

Q. When did you see Mr. Shonts prior to his writing that let-

ter ? A. Within a day or so.

Q. Where, at his office ? A. At his office.

Q. What conversation did you have with Mr. Shonts aboul

July 5th or 4th, 1910 ? A. I don't recall any conversation at

that time.

Q. Well, the letter came out of that conversation, didn't it ? A.

My recollection is the letter was dated June 28th.

Q. Well, that letter came out of the conversation that you had

with Mr. Shonts, didn't it ? A. It was the result of at least twenty

conversations where this proposition had been discussed very

thoroughly.

Q. You and Mr. Shonts had conferred about the time of that

letter of June 28th, if that was the date, and they were practically

the terms that you and Mr. Shonts had agreed upon, were they not ?

A. Why, partially so.

Q. You felt that the letter which he was about to send would

be acceptable to the Mayor? A. I did.

Q. And you had arranged the terms of that letter or proposal

as the Mayor's representative, had you not ? A. I would hardly

put it that way. It was simply that Mr. Shonts was writing a

letter to the Mayor in which he had made a new-— what was sub-

stantially a new proposition.
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Q. I think you are getting away from it. You had gone from

the Mayor to Mr. Shonts to suggest that he might make a proposi-

tion? A. Yes.

Q. And then you and he, through perhaps twenty conferences,

worked together upon what you thought would be the terms that

would be acceptable to the Mayor? A. Yes.

Q. And finally on June 28th a letter was written which was the

joint product of your mind and of Mr. Shonts' mind, isn't that

so? A. Only to this extent: that all the suggestions that I had

to make and would like to have embodied in the letter—
Q. You were able to put a good deal in the letter, were you not ?

A. I think I was.

Q. And in doing that you were not acting as Commissioner of

Bridges? A. ISTo.

Q. You were acting as Mayor Gaynor's personal representative ?

A. To a certain extent, yes.

Q. His envoy, so to speak? A. Wot at all. I was acting on

my ovm responsibility.

Q. You had no personal relation in regard to that matter ? A.

I had no personal relation to it in the position as Bridge Com-

missioner.

Q. You mean to say you had no power to do anything? A.

Only to suggest.

Q. And you were suggesting what the Mayor wanted you to

suggest, were you not ? A. JSTot altogether.

Q. He was the man who wanted you to suggest ? A. I was put-

ting in suggestions of my own.

Q. You didn't put in any suggestions you didn't tell the Mayor

about? A. Certainly.

Q. What were they ? A. There were a number of points about

the route which were to be followed and something about the finan-

cial conditions and terms which the Interborough Eapid Transit

Company would offer to the City.

Q. What was that? A. I cannot say without refreshing my
recollection.

Q. Was it a matter of terms ? A. Yes.

Q. Was it a matter that the Mayor would be interested in ? A.

undoubtedly so.
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Q. AViiy didn't you report it to him? A. They reported it

when the letter was finally submitted.

Q. Who else outside of you, Mayor Gaynor and Mr. Shonts

brought forth any matters that were put into the letter? A. I

think some suggestions were made by Mr. Ingram.

Q. Anyone else ? A. Not that I know of.

Q. 1^0 Public Service Commissioner ? A. ISTot that I know of.

Q. Didn't the Public Service commissioners know that these

conferences were going on ? Did not the Public Service commis-

sioners know the series of conferences ? A. I believe Mr. Wilcox

was familiar with the fact.

Q. How did you know that ? A. Mr. Shonts advised me to that

effect.

Q. How did Mr. Shonts know that Mr. Wilcox had knowledge

of this fact ? A. I don't know that he did. Let me amplify that.

Mr. Shonts didn't say that Mr. Wilcox wanted it to be done.

Q. Have you told us all that you remember in regard to the fact

that Mr. Wilcox wanted it to be done? A. I think I have told

you all. I think he understood about the matter.

Q. Prom what Mr. Shonts said? Yes.

Q. Why did you go ahead with it then ? A. Because Mr. Gay-

nor was Mayor of the City, and had been elected on a platform

in which the question of the transportation facilities of the City

was one of the main issues and he was the one who would be held

primarily responsible.

Q. Had he been elected upon a platform of going into a busi-

ness with the Interborough Rapid Transit Company? A. Wot

that I know of.

Q. Had he been elected on a platform of antagonism to the In-

terborough Kapid Transit Company? A. I don't know of an

expression in the platform in that respect.

Q. What did Mr. Gaynor say about Mr. Wilcox in any respect ?

A. He said a number of things at various times. I would like the

question more definite.

Q. I am calling for any remarks that were made at any time.

A. He seemed to have a very high respect for Mr. Wilcox's ability

as chairman of the Commission and frequently expressed himself

so.
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Q. Yes, but he shut Wilcox out and took charge of Mr. Shouts

himself, didn't he ? A. ISTot as I understand it.

Q. Well, what became of Wilcox ? Was he in or was he out ? A.

I don't know.

Q. The same day that he received this proposition from Mr.

Shouts then he was brought in, wasn't he? A. I don't know, I

am sure.

Q. Was the Mayor taking charge of Wilcox's end? A. JSTot

that I know of.

Q. What do you think? A. The Mayor said in his letter of

transmittal that this proposition had been submitted to him as

Mayor of the City, and that he transmitted it to the Public Ser-

vice Commission for heir approval.

Q. Well, isn't the communication addressed to the commis-

sioners ? A. I have already explained that matter.

Q. You think Mr. Shouts wrote simultaneously to the Mayor

and to the Commission ? A. That is my impression.

Q. Didn't the Mayor act as a porter with your assistance for

carrying Mr. Shonts' proposition to the commissioners ? A. I

don't so understand it.

Q. What else did he do ? A. The proposition was submitted

to him and by him it was transmitted ofScially to the Public Ser-

vice Commission for their approval.

Q. It was the Public Service Commission that would have to ap-

prove, wasn't it? A. Directly, but not ultimately.

Q. And the Mayor took it out of the hands of the Public Ser-

vice Commission, didn't he? A. I don't so understand it.

Q. You didn't see anything of Mr. Wilcox, did you ? A. 'No.

sir.

Q. And in talking with Mr. Shonts you didn't find that any

Public Service commissioners were present, .did you? A. ISTo,

sir.

Q. Didn't he tell you that he had been to the ofiice of the Public

Service Commission trying to work up the Commission ? A. My
recollection is that he had been to the Public Service Commission

chairman, who took this matter up.

Q. You knew very well that he was negotiating with the Public

Service Commissioners ? A. I had no way of knowing that at all.
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Q. You didn't find that out ? A. No.

Q. And if you were representing the Mayor and doing your

work up to the handle you would know that ? A. I had no means

of knowing.

Q. Well, you don't think anyone else would know, do you ? A.

I don't know.

Q. It would not be conductive to harmony to have too many

people put in on it, would it? A. I can only say that that was

the way that the negotiations were conducted.

Q. Hadn't that matter been for over two years in the hands of

Mr. Wilcox ? A. I don't know.

Q. Hadn't it been practically in the hands of Mr. Wilcox for

two years ? A. I don't know.

Q. When did they drop out of the negotiations ? A. I don't

understand that they dropped out. They, however, took this posi-

tion, that they were a judicial body and they had no authority to

originate any plan, consequently the situation at that time was

if the Railroad Companies, particularly the Interborough Rapid

Transit Company, would draw up and submit plans to the Com-

mission the Commission would then be in position to pass upon the

matter.

Q. Your idea is that as the Public Service Commission was a

judicial body and could not itself deal with the problem and fur-

thermore that the Mayor reversed his form, changed from being an

antagonist of the Interborough Rapid Transit Company and be-

came a negotiator with the Interborough Rapid Transit Company

in order that the proposition might be produced which would re-

sult in a five cent fare from both sides of the East River ? A. I

think you are substantially correct.

Q. Well, that was the way it resulted finally, wasn't it? A. I

think not.

Q. Well, on the B. R. T. there was a general five cent fare

adopted finally as the result of these negotiations on both sides of

the East River, wasn't there ? A. No, there was not.

Q. Now, wasn't it the object of the Mayor going into a deal with

the Interborough Rapid Transit Company to get this general five

cent fare ? A. I believe so.
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Q. Well, it fell down, didn't it ? A. It did.

Q. What caused it? A. It was found impossible to achieive

the result. It was found impossible to give to the people of the

City of New York transportation from one part of the City to the

other for five cents.

Q. If the Interborough Rapid Transit Company's proposition

of July, 1910, had been accepted would that not have done it ? A.

ISTo, sir.

Q. Then what did the Mayor go into it for ? A. To achieve that

result as nearly as possible.

Q. Well, they did nothing to bring it about, did they ? A. No.

Q. When did the Mayor enter into it? A. 1 don't remember

the exact time.

Q. Well, why did the Mayor enter into it ? A. To achieve the

result as nearly as possible.

Q. What did the Mayor go into it for ? A. To do the best he

could.

Q. I have had handed to me a letter of the Mayor to Mr. Wilcox,

dated July 6th, 1910, from the official files:

" City of JSTew York,

Oifice of the Mayor.

July 6th, 1910.

" Dear Mr. Wilcox

:

" I am sending you a copy of a letter which I have today

received from the Interborough Rapid Transit Company.''

Mr. Moss.— I will see that the stenographer is furnished witli a

copy of this letter.

The letter reads as follows

:

" City of New York,

Office of the Mayor.

July 6, 1910.

" Dear Mr. Wilcox

:

" I am sending you a copy of a letter which I have todav

received from the Interborough Rapid Transit Company

for the building at once of extensions of its present subwfiy

system, namely, from 34th Street northward and througli The

Bronx to 194:th Street, and from Times Square down town

and by a tunnel under the East River to Pineapple Stree!:,
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Brooklyn, and thence out to Prospect Park and out the East-

ern Parkway to l^ostrand Avenue; in addition to putting

third tracks on its elevated roads and completing the Steio-

way tunnel. The proposition of the company is that these

subway extensions be built on the city's credit, and that after

the payment of interest and one per cent of a sinking fund,

and the other charges, the profits be divided equally between

the city and the company. The third tracking and the Stein-

way tunnel are to be done on the company's own credit. The

proposal that if the gross revenue should at any time be in-

sufficient to meet the gross expenses the deficit should be

made good by the city does not seem tolerable. The proposal

as a whole may as well be submitted to the enlightened public

opinion of the city, which will no doubt help us all to a cor-

rect conclusion. The cost will be about $70,000,000, and

the company claims that these subway extensions will give

more public accommodation than the Tri-Borough route, and

that therefore the city's credit should be devoted to building

them first instead of the Tri-Borough route, which is esti-

mated to cost $125,000,000. Whether the city should put

its credit into these extensions is the first question. The

political platforms last fall seemed to demand that all sub-

ways be constructed in that way. The company claims that

private capital cannot be got for the purpose, and it semes

the doing of the work by private capital would entail a fixed

charge of about $1,000,000 a year more than if the city's

capital be used.

" Although the proposal is sent to me, pennit me to say

that the credit of getting the matter under Avny at least, so

that the whole matter comes up for negotiation and considera-

tion, is due to the continuous endeavor of you and your asso-

ciates since your board was organized.

" Very truly yours,

" (Signed) W. J. GAYNOR, Mayor."
" Hon. W. R. Wilcox.

Q. Had the Interborough Rapid Transit Company prior to tlrat

time offered to Mr. Wilcox to use the Interborough Rapid Tran-
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sit Company's own money ? A. I understand there ^vas a proposi-

tion of that kind.

Q. Were there not several such propositions ? A. There was

one at least. There may have been more.

Q. Now attached to this letter, which I have just read, is a

letter that was transmitted from the Interborough Rapid Transit

Company, which reads as follows

:

"INTERBOROUGH RAPID TRANSIT COMPANY,
165 Broadway.

" New York, July 5, 1910.

" Hon William R. Wilcox, Chairman, Public Service Com-

mission for the First District, State of New York, Tri-

bune Building, New York City.

"Dear Sir:

" Replying to your letter of June 30th, in which you in-

quire whether it was intended that our letter of June 10, re-

lating to third-tracking the elevated lines and putting into

operation the Steinway tunnel, should be considered with-

out reference to subway extensions, I would say that we have

never made our proposals to improve the express service

upon the elevated lines contingent upon the grant of addi-

tional subway franchises. It was, therefore, our intention

that our proposal of the 10th ultimo should be considered

upon its own merits, without reference to any other proposal.

" Replying to your further inquiry whether we have in

mind to make any additional proposition regarding subways,

I would say that as you have perhaps gathered as a result of

our frequent conferences, since the Legislature eliminated

the subway bonds from the debt limit of the city, thereby

rendering impossible the enlistment of private capital for

subway construction, we have carefully considered the subject

of the operation by the Interborough Company of some

natural extensions of the present lines, such extensions to be

built with city credit. The status of our present views upon

this subject may be stated as follows

:

"We believe that the convenience of the travelling public

in this city will best be subserved by the construction of the

following natural extension to the present subway system

:
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"West Side Lower Manhattan and Brooklyn Extension.

" From Times Square through Seventh Avenue as ex-

tended and West Broadway to Liberty Street as a four-track

road, and from Liberty street to the Battery as a two-track

road, with a branch connecting with this extension from the

intersection of West Broadway and Liberty street, under

Liberty street and East Kiver to Pineapple street in Brook-

lyn, and through Pineapple and Fulton streets to a con-

nection with the Brooklyn extension of the existing subway as

a two-track road, and a further extension from the terminus

of the Brooklyn extension of the existing subway at Atlantic

Avenue through Flatbush Avenue and Eastern Parkway to

Nostrand Avenue as a four-track road.

" East Side Upper Manhattan and Bronx Extension.

" From about 35th Street through Park Avenue and pri-

vate property at or about 40th Street to Lexington Avenue,

thence up Lexington Avenue across the Harlem Eiver to a

point south of 149th Street as a four-track road; thence di-

viding, with a two-track connection to the West Farms branch

of the existing subway, and two tracks up Mott Avenue

through 153rd Street and up Eiver and Jerome Avenues to

194th Street, with the privilege of making three tracks be-

tween 162d Street and 194th Street; the extension through

River and Jerome Avenues to be built as an elevated struc-

ture.

" We would also suggest, as a matter for joint considera-

tion, the construction of ^n elevated extension from Pelham

Avenue, northerly up Webster Avenue to Gun Hill Road,

easterly on Gun Hill Road to White Plains Road, northerly

on White Plains Road to Becker Avenue; with the privilege

of building a third track upon this extension from Pelham

Avenue to Becker Avenue. If the city will undertake to

build these lines at its own cost, upon a plan of construction

not materially exceeding in cost or elaboration the plan of

the existing subways, the Interborough Rapid Transit Com-

pany stands prepared to equip and operate them as a part

of its existing subway system, and to extend to the citizens

of this town the inestimable benefit of two-track north and
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south lines upon the east and west sides of Manhattan witli

two Brooklyn extensions, and free transfers between all parts

of the subway system for a single five-cent fare, upon sub-

stantially the following terms:

" 1. The gross operating revenue of the new extensions

to be ascertained from the number of tickets sold at stations

along the new extensions, or, if deemed advisable by either

the city or the company, from the number of tickets de-

posited in the chopping boxes on the new extensions, or by

such other methods as upon full consideration may be agreed

upon between the parties.

"2. The net profits of the company, to be arrived at as

hereinafter provided, and to be disposed of as follows:

" (a) The city to take all net profits for the first five years

from the time of beginning operations on any portion of the

new subway extensions.

" (b) The net profit after five years to be equally divided

between the city and the Interborough Company.
" 3. The net profits to be determined by making the fol-

lowing deductions from the gross revenue in the order

named

:

" (a) Maintenance of equipment. (It is proper to point

out in this connection, however, that the maintenance of

the equipment will be less if the new extensions are operated

by the Interborough Company, by reason of the fact that

certain economies can be effected by extending over the new

system the benefits of our present organization and our exist-

ing facilities, such as power stations, shops and terminals,

which with some enlargement should be sufficient to take care

of the old and new equipment.)

"(b) Maintenance of way and structures. (To be ascer-

tained upon the basis of actual cost plus a reasonable allow-

ance for depreciation.)

" (c) Cost of conducting transportation. (To be ascer-

tained on a ear-mileage basis.)

" (d) General and administration expenses. (Likewise to

be ascertained on a car-mileage basis.)

"(e) Taxes, if any.
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"
(/) The actual annual charges of the company for car-

rying the cost of equipment and providing a partial sinking

fund of three-fourths of one per centum per annum to meet

obsolescence. (This provision is intended to provide for the

contingency that when at the expiration of the lease the equip-

ment is taken over by the city, its then market value, not-

withstanding its full maintenance, may be less than its pres-

ent cost.)

"
(g) Interest on bonds issued by the city to defray cost

of construction, plus one per centum per annum as a sinking

fund.

" 4. If the gross revenue should at any time be insuffi-

cient to meet the gross expenses, as provided for in section

three above, the annual deficit to be made good by the city.

" It seems clear that the construction of these extension-i,

and their operation in connection with the existing subway

so that for a signle five-cent fare the public will have the

benefit of both, must be of far greater service than the build-

ing of an independent route, under independent operation,

with two sets of fares, and neither the right nor the oppor-

tunity to transfer. The cost, moreover, of the extensions

herein suggested is estimated by the engineers to be approxi-

mately $70,500,000, as against an estimated cost of about

$125,000,000 for the Broadway-Lexington Avenue 'ystem.

Inasmuch as it is manifest that both the extensions herein

suggested and the Broadway-Lexington Avenue system can-

not be constructed, the advantage of constructing these exten-

sions would seem to be apparent.

" We would suggest that the terms of the lease should be

at least coterminous with the unexpired portion of the term

of the subway built under Contract ISTo. 1 ; but that the city

should have the right at any time after ten years to take back

the extensions upon the reimbursement to the Interborough

Company of the cost of equipment plus 15 per cent.

" The foregoing are all suggestions regarding subway ex-

tension. You understand that you already have before you

for consideration our letter of June 10th, covering proposed

extensions up Jerome Avenue, and also up Webster Avenue to
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Gun Hill Road ; easterly on Gun Hill Road to White Plains

Road; and northerly on White Plains Road to Becker Ave-

nue. If your Commission prefers, these extensions, in place

of being made as elevated extensions, could be made subway
extensions with trackage arrangements for elevated service.

" Very truly yours,

(Signed) T. P. SHONTS,
" President."

Mr. Moss.— I offer in evidence and will supply copy of a

letter of September 22nd, 1909, by Mr. Shonts as president of

the Interborough Rapid Transit Company, to the Hon. William R.

Wilcox, president of the Public Service Commission for the Pirst

District, which I understand to be a formal proposition. It is

dated September 22nd, 1909, and I will furnish a copy to the

stenographer.

Q. What happened after the transmission of that letter? A.

What is that?

Q. By the way, did you carry it ? A. Where ?

Q. From the Mayor to Mr. Wilcox ? A. I did not.

Q. Who did ? A. I have no means of knowing.

Q. What was the next thing that happened? A. As far as I

was personally concerned?

Q. Yes. A. There was a letter written by Chairman Wilcox

to the Mayor relative to this proposition which had been sub-

mitted, and which probably indicated that the proposition was not

satisfactory to the Commission, and there the matter rested until

after the Tri-borough route had been advertised in the fall. There

were two advertisements made, one for construction of the tri-

borough route by private capital, and another, a month later, which

provided for its construction by City capital for—
Q. That resulted in what ? A. That resulted in bids being

received, as I remember, for the construction of certain parts of

the line on Lexington Avenue and construction was authorized

there with the idea that construction at that point would fit in with

any future plan there. Another proposition was drawn up by

the Interborough Rapid Transit Company about that time, I

think, which was submitted in December to the Public Service

Commission.
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Q. You are sure it is December ? A. I believe so.

Q. Can you state in a detailed way the difference between the

oifer of December, 1910, and the offer of July, 1910 ? A. Not

without studying the two propositions. It was in the following

January that following series of conferences I had had with the

Brooklyn Eapid Transit Company people that Col. Williams

started to enter the transportation field and submit a proposi-

tion.

Q. Why did you have any conferences with the Brooklyn Rapid

Transit people ? A. On my own initiative, because I realized that

Brooklyn and Queens could not be taken care of by any proposi-

tion submitted up to them at that time.

Q. Did the Mayor know that you were seeing the Brooklyn

Rapid Transit Company? A. It may have been that I talked

with him about the desirability of the Brooklyn Rapid Transit

Company.

Q. How about the Brooklyn Rapid Transit Company's terms?

Did they seem to be more acceptable than the other side of the

river? A. Absolutely.

Q. Didn't the Mayor know that you were seeing the Brooklyn

Rapid Transit people? A. I am not clear at this time as to

whether I had spoken to him about that or not.

Q. Did you have such a clear understanding with him that you

felt you could do that ? A. I did.

Q. You were simply his personal representative ? A. In a

way, yes.

Q. In other words, you had a general power of attorney ? A.

I wouldn't call it so, no.

Q. Do you mean that you did or did not talk with the Brooklyn

Rapid Transit people with the authority of the Mayor? A. I

did not talk with the authority of the Mayor.

Q. Do you know whether any person connected with the Brook-

lyn Rapid Transit Company had seen the Mayor? A. I don't

remember that he ever spoke of having been interviewed by the

company.

Q. Didn't Mr. Williams see Mayor Gaynor in January or Feb-

ruary, 1911 ? A. I believe that he did.
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Q. What makes you believe that ? A. The only thing I am not

clear about is the date.

Q. It was just after he became president, wasn't it ? A. I think

you said 1911. Was it in 1911 ? A. Mr. Williams was not presi-

dent of the Brooklyn Eapid Transit Company in 1911, if my recol-

lection is correct.

Q. What did Mr. Gaynor say at that interview? A. The ob-

ject of the interview was to present for his consideration the plan

which had been drawn up by the Brooklyn Rapid Transit Com-

pany, whereby their lines were extended into Manhattan, and that

was the first time that plan had seen the light of day.

Q. WhsLt did the Mayor say to Mr. Williams ? A. He was in-

clined to think the plan had merit.

Q. Come to the conversation. Please give it to us. A. I

couldn't repeat the conversation at this time.

Q. Give it to us as you can. If you cannot give it correctly give

it to us in substance. A. I had arranged the interview, follow-

ing the submission made by Mr. Williams informally of the plan

which he had formed, and by which the Brooklyn Eapid Transit

Company's lines were extended into the Borough of Manhattan

and the elevated railway lines in Brooklyn were operated through

the Fourth Avenue Subway, and they also proposed to put quite

a large sum of their own capital into the enterprise. The proposi-

tion appealed to me at once as being an excellent one, and I stated

in my judgment the matter should be submitted to the Mayor for

his suggestions. He lives in Brooklyn, knew the situation, and

his suggestions would be of value. I called the Mayor on the tele-

phone and arranged the interview. Mr. Williams went over there

and submitted to the Mayor the plan and the map which he had

drawn up, and gave it to him for his consideration.

Q. Did the Mayor say that was a poor system ? A. He didn't

say so at that time.

Q. Did he at any time say so? A. It is in my mind that he

did express dissatisfaction at some time as to the plan.

Q. Didn't he say to Mr. Williams that they were not strong

enough to rely upon them entirely ? A. ISTot that I remember.

Q. Did he suggest that idea in some way approximately ? A.

Xot to my recollection.
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Q. Did he ever say that to vou ? A. He did not.

Q. Didn't he ever express the view that he could not rest upon

the Brooklyn Eapid Transit Company's line? A. ISTo.

Q. Did Mr. Williams ever tell you that the Mayor had said that

in substance ? A. He did not.

Q. Did you ever comment to the Mayor upon the lines of the

question I just put to you ? A. I did not.

Q. Will you please give us the substance of any conversation

you had with Mr. Williams apart from the Mayor? A. Both be-

fore and after this time ?

Q. After this time. A. I have no definite recollection as to

the substance of any conversations with Mr. Williams subsequent

to that time, although such a conversation took place perhaps.

Q. What was that ? A. That was the latter part of May. At

that time I had worked up a proposition whereby both of the

railway companies were to participate in the transportation mat-

ters of the City.

Q. On the single fare ? A. ISTo.

Q. How much did the idea of the single fare enter into these

transactions and negotiations in which you took part becfore the

Brooklyn Rapid Transit Company ? A. It assumed a very large

part.

Q. Did the single fare close the present dual contract ? A. I

don't imderstand what you mean.

Q. Was it what brought about these contracts ? A. I don't

know.

]\[r. ]\loss. — You may be excused temporarily, Mr. Martin.

Teavis H. A\'hitaev, being recalled, testified as follows:

Examination by Mr. Moss

:

Q. Mr. Whitney, have you produced some papers here ? A.

Yes.

Q. Mr. Whitney, are these all file papers ? You will remember

I asked you some questions yesterday. Are these all file papers?

A. That is a draft of a letter that was turned over to me by Mr.

Harkness and ]\Ir. Wilcox in connection with the application.
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(Witness hands paper to counsel.)

Q. This paper which you just handed me is a file paper? A.

I have had it in my custody as a part of the papers in connection

with the Interborough Rapid Transit Company.

Q. Where? A. I have had that with certain other papers in

the safe.

Q. Not in the regular files ? A. No.

Q. This is a paper dated March 22nd, 1910, on the paper of the

Interborough Rapid Transit Company, and it states " Theodore

P. Shonts, president," and at the bottom it says, " Very respect-

fully, blank line, president." In the lefthand comer appear " Ad-

dressed to William R. Wilcox, chairman of the Public Service

Commission." This is an unsigned letter, Mr. Whitney. What

does it mean ? A. My understanding of that was that that was a

draft of a letter given to Mr. Wilcox to look over by Mr. Shonts

as a proposal of the Commission.

Q. That is, Mr. Shonts was going to make a proposal, and in

advance of his making ^ proposal he gives a draft of it imsigned to

j\[r. Wilcox to look it over, is that right? A. That is my under-

standing, and that following a series of conferences between them

with reference to the proposition by the Interborough Rapid Tran-

sit Company, and I assume that they afterwards modified the

terms.

Q. Up to March 22nd, 1910, that resumes— or do you pre-

sume, Mr. Whitney, that that letter shows the state of mind that

existed between Mr. Wilcox and Mr. Shonts on that date? A.

My understanding is that it probably showed the substance of the

understanding of Mr. Wilcox.

Q. How should it then be sent to him by Mr. Shonts? A. To

be returned to him with his confirmation.

Q. Then this represents Mr. Wilcox's idea more than Mr.

Shonts' ? A. No, I don't know that that can be said. I was at

none of the conferences. It was simply that they had conferences

and discussed an application from the Interborough Transit Com-

pany following the negotiations they had gone over for two or

three years, and that this was sent as a suggestion to Mr. Wilcox

personally to look over, to see whether it was substantially the re-

sult of those neffotiations that thev had talked about.
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Q. At that time was there any proposition pending before the

Public Service Commission on behalf of the Interborough Eapid

Transit Company? A. JSTo. There were previous propositions

but I think they had all been declined.

Q. When after the 22nd day of March did any proposition

come in formally ? A. The one you referred to awhile ago.

Q. July? A. Yes.

Q. Is the July proposition any different from this paper of

]\larch 22nd? A. I am not sure of that. I have never gone over

that carefully, Mr. Moss, or made the comparison in a detailed

way. I think the one important difference between the two, that

proposition I think involves the use of Company money and the

July one involves the use of money in a different manner.

Q. This proposition of March 22nd, 1910, was altogether Com-

pany money, wasn't it? A. I wouldn't be sure about that.

Q. Largely Company money ? A. Yes.

(). Wasn't that a proposition? A. No.

Q. Wasn't this paper that come from the president's office to

Mr. Wilcox, and which you have had charge of, a proposition?

A. T am sure that Mr. Wilcox did not consider it because it was —
Q. What right had Mr. Wilcox to tinker with a proposed propo-

sition of Mr. Shonts ? A. Well, I suppose because they had been

in conferences, and it was thought desirable—
Q. Well, Mr. Whitney, this letter never came out, did it? A.

No.

Q. Here is something which Mr. Shonts was willing to do in

March, 1910, using Company money and he submits an unsigned

proposition which Mr. Wilcox receives, turns over to you and you

hold privately, and it has pencil memorandums upon it. How
does it happen that this paper has been held privately, never has

been in the public files, never has been given to the public, and

thereafter in July, 1910, there came out a proposition which in-

•\'olved the use of City money ? A. I think that is a question which

]\Ir. Wilcox will have to answer. I may say this, Mr. Moss, that

this letter of July 5th, from the " Interborough Rapid Transit

Company was replied to by the Commission under date of July

12th. The Interborough Rapid Transit Company's letter was

dated July 5th. It was transmitted, a copy went to the Mayor
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and that was transmitted by him under date of July 6th. Under
date of July 7th the Commission answered. I think that letter

sets forth, in declining the Interborough Rapid Transit Com-
pany's offer in a detail way the reasons why the offer of July 5th

was not accepted, or at least Mr. Wilcox's understanding of the

reason why.

Q. Does that letter after July 5th, 1910, say anything about

the use entirely of the Interborough's money ? We will read this

letter, which is as follows

:

"July 7, 1910.

"Hon. W. J. Gaynor,

Mayor's Office, City Hall,

New York City.

" Dear Mr. Mayor :

" Tour letter of July 6th, transmitting a communication

from Mr. T. P. Shonts, president of the Interborough Rapid

Transit Company, dated July 5th, came to hand duly. The

Commission has also received a similar communication from

Mr. Shonts.

" The present letter of Mr. Shonts is remarkable chiefly

as indicating the radical change of position of the Interbor-

ough Company from that taken in its recent negotiations with

the Commission. After the rejection of the Interborough's

latest proposal in JSTovember, 1909, many conferences were

had with the president of the Interborough Company upon

the subject of subway extensions. The lines which the Com-

mission believe should be built and which practically be-

came the basis of negotiations as to terms were as follows

:

"(1) Seventh Avenue Extension. A four-track linql

southerly from Times Square via Seventh avenue and other

streets to lower Manhattan.

" (2) Brooklyn Connection. A two-track line connecting

with the above through Maiden lane and other street in Man-

hattan; under the East river, Pineapple street and Fulton

street, Brooklyn, to connect with the present subway near

Borough Hall.

" (3) Eastern Parkway Extension. A four-track line to
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connect with the present subway through Flatbush avenue

and Eastern parkway to ISTostrand avenue.

" (4) Madison Avenue Extension. A four-track line to

connect with the present subway in Fourth avenue, through

Madison avenue, under the Harlem river and into the Bronx

;

two tracks to connect with the Jerome avenue line and two

tracks to connect with the West Farms division of the sub-

way.

" (5) Moving Platform. A line to be built from Times

Square to 14th Street under Broadway.
" (6) Steinway Tunnel. The line to be extended through

42d Street to connect with the subway at or about Seventh

avenue ; such line to be turned over to the city as part of the

extensions.

" (7) White Plains Avenue Extension. A two-track ele-

\'ated line to connect the present subway and to extend north-

erly through White Plains road to Becker Avenue.

" In the negotiation for the construction and operation of

these lines the following terms and conditions ultimately

came to be considered as the proper basis for an agreement:

"(«.) The cost of constructing and equipping these lines

to be borne by the Interborough Company without the

use of the city's credit. The city to provide necessary real

estate except that used for terminals and storage yards.

"(b) The ownership and title to all lines to be in the city.

"(c) The Interborough Company to surrender its rights

under existing contracts for the present subway to a renewal

of such contracts for the renewal term of twenty-five (25)

years. All lines, including the present subway and the pro-

posed extensions, to fall into the possession of the city upon

a certain date not more than fifty (.50) years from the date

of the completion of the extension.

"(d) The city to have the right to terminate the contract

for the operation of the above lines at any time after the ex-

piration of ten years from the date of completion upon pay-

ing the company an amount not exceeding the cost thereof

plus fifteen per cent, and decreasing year by year. The city
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to purchase the equipiueiit provided it should take over the

extensions before the end of the lease.

"(ej All net prohts arising from the operation of the

above lines to be divided equally between the city and the

company.

"(/) The company to operate any a,dditional lines v^hich

may be constructed by the city as extensions to the system

provided the operation of such extensions should not dimin-

ish the company's profits from its liien existing system.

" As you know, these negotiations were very nearly

brought to a successful conclusion, but at the last moment

the directors of the Interborough Company objected to the

proposed terms. We have understood that the terms were

satisfactory to the interests that the Interborough Company

expected to finance these operations and that such interests

have not changed their position.

" A comparison of these routes and terms with the pro-

posal just received shows that the Interborough Company
has receded from the position taken in the recent negotia-

tions with this Commission, and does not now offer as favor-

able terms as those previously made. The most striking

points of contrast are as follows

:

" 1. The proposed extensions are now to be built with city

money. The company is not to provide any funds except for

additional equipment. The Interborough Company has re-

peatedly declared by letter, by public advertisement and by

personal announcement that it would provide the necessary

money without asking the city for a single dollar.

" 2. The Board of Estimate and Apportionment has indi-

cated that there will be presently available for rapid transit

purposes less than $60,000,00,0. The Interborough Com-

pany states that the proposed lines would cost over $70,000,-

000. If the present proposal of the Interborough Company

were to be accepted, the entire amount at present availalile

for rapid transit purposes would be consumed. The utiliza-

tion of the city's credit in this way would make impossible

the construction by the city of any additional lines in Man-

hattan, in The Bronx, in Queens or in Brooklyn. The Loop
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Lines, the construction of whicli was begun by our prede-

cessors, would have to remain umiinished and subway con-

nection with the new bridges would have to be abandoned,

thereby decreasing their value and utility from the transpor-

tation point of view.

" 3. The plan to utilize Lexington avonue from Fortieth

street to the Harlem river has been before the Commission

repeatedly, and as often it has been pointed out that the Com-

mission would not permit the Interborough Company, under

the guise of extensions, to interfere with the development of

a broad, comprehensive and logical scheme of rapid transit.

The Commission suggested that Madison avenue should be

utilized instead of Lexington avenue, and at one time the

Interborough Company had accepted this suggestion. It is

clear that if the Interborough Company were to use a portion

of Lexington avenue the whole Tri-Borough route would be

disrupted, and it would not be possible at any future time

to use Lexington avenue for a through route. On the other

hand, the use of Madison avnue would not interfere with any

other route and would leave Lexington avenue available for

other lines.

" 4. In several other respects the proposal is less favorable

to the city than others that have been made. For instance,

the company asks that it be guaranteed against loss. As you

state, such a proposal does not seem tolerable. The com-

pany also asks that if the city takes over the road the com-

pany shall be paid the cost of the equipment plus fifteen per

cent., apparently without regard to its condition and not-

withstanding the fact that during the entire period of opera-

tion the company is to be allowed loss for depreciation be-

fore the city is to have any share of the profits.

" In view of the enormous profits that the Interborough

Company is making from the city-built and city-owned rail-

road, we think that the company is under corresponding obli-

gations to serve the public by extending its lines and giving

additional facilities, and we consider that the terms which

were under consideration in the previous negotiatinns arp

generally in accord with that obligation.
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" We have understood that representatives of the cit_y have

been in consultation with the interborough Company tor

some time, but after reading Mr. Shouts' letter, fear that

they were not thoroughly acquainted with the history and

scope of the previous negotiations.

" While the Commission will give due consideration to

this or other offers of the Interborough Company, we do not

believe that extensions to the Interborough system should be

allowed to interfere with the completion of the Tri-Borough

route, a portion of which is now under construction. The

Commission is nearly ready to advertise for bids, and if the

contracts are approved as to form by the corporation counsel

it will probably be possible to insert advertisements and be-

gin the distribution of the plans in about two weeks. Do
you and the other members of the Board of Estimate and

Apportionment believe that, pending the completion of nego-

tiations and of the public discussion to which you have re-

ferred, work on the Tri-B'orough route should be suspended

or that advertising for bids should be postponed ?

" The Commission desires me to thank you, and I desire

to add my personal thanks, for the cordial appreciation in

the last parograph of your letter of our efforts to obtain addi-

tional rapid transit facilities. As you know, this has been

one of the most important subjects with which the Commis-

sion has had to deal and you also know the efforts that the

Commission has made to increase and improve transporta-

tion facilities.

" Respectfully yours,

"(Signed) WILLIAM E. WTLLCOX,
" Chairman."

Q. Now, Mr. Whitney, don't you think that the offer of Mr.

Shonts of September, 1910, was his best offer ? A. Offhand I don't

recall the terms of that.

Q. Well, four tracks on each side using their own money. A.

As I say, offhand I don't recall that offer.

Q. Whose pencil memorandum is this on this unsigned letter ?

(Counsel exhibiting paper to witness.) A. Some are Mr. Wilcox's

and some are Mr. Coleman's.
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Q,. Was that letter as ameuded shown to Mr. Shouts or anyone 'i

A. i don't know.

Q. Now, j\lr. Whitney, you have there before you the unsigned

letter of the president, dated March 22nd, 1910, which you say

offers to do the work with the Company's money. There is in evi-

dence the visit by Mr. Shouts with Mr. Campbell and Mr. Towns

to the Mayor's home at St. James on April 22nd, 1910. And then

the next step is the formal signed offer of July 5th, 1910, which

proposes to do the work with City money. And in connection with

that we have just had the testimony of Mr. Martin showing the

conferences that he had as Mr. Gaynor's representative with Mr.

Shouts. Now did you see Mr. Shouts at any time ? A. No.

Q. Do you know of any conferences between Mr. Wilcox and

Mr. Shonts ? A. I knew that they were holding conferences.

Q. Were they holding conferences in March, April, May, June

and July, 1910, or at any time within that period ? A. I don't be-

lieve I could place them by months.

Q. Were any conferences within that period entirely between

Mr. Shonts and the Mayor through Mr. Martin, as his representa-

tive ? A. My recollection is that they had much more frequent con-

ferences beyond that time.

Q. Didn't Mr. Wilcox practically drop out of the conferences

after the date of that letter ? A. That is very much a matter to be

answered by Mr. Wilcox.

Q. So far as you know ? A. I couldn't be sure. It may be true.

Q. Isn't it a fact that from about the time of that date that the

conferences with the Interborough Eapid Transit Company were
subsequently held by the Mayor and his representative? A. I

should judge so, yes, sir.

By Mr. Moss.— Is Colonel Williams in the room ?

Mr. Williams.— I am here.

Mr. Moss.— I ask you if you have brought the letter of May
23rd, 1911, addressed to Mr. William G. Morrissey, president of

the Brooklyn Board of Real Estate Brokers, 169 Montague street,

Borough of Brooklyn ?

Mr. T. Williams.^ I have that letter with me.
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Mr. Moss.— I offer this unsigned letter in evidence. I ask the

stenographer to see that that is spread upon the record.

" BROO'KLYl^ EAPID TRANSIT COMPANY.
"W-H May 23, 1911.

" William G. Morrissey, Esq.,

" President, Brooklyn Board of Eeal Estate Brokers,

" 1&& Montague Street, Borough of Brooklyn.

"Dear Sir:

" I have your inquiry, based upon recent newspaper re-

ports of a compromise in the subway situation, as to what I

meant in my remarks at the Academy of Music meeting last

week when I stated that the talk of compromise seemed to

emanate from the ' branch office of the Interborough Company
further up Broadway,' and located the source of such 'com-

promise rumors in the City Hall Park.

" I have no hesitation in replying frankly that in this ref-

erence I had in mind Mayor Gaynor.

" I had been visited that day (or the preceding day) by a

gentleman who told me that I could speak to him as if he were

the Mayor, and who brought to me a plan of division of sub-

way territory which had been prepared after conference with

the Mayor and the officials of the Interborough Rapid Tran-

sit Company. For the gentleman who brought this proposed

compromise I have the highest respect. He is the Mayor's

Commissioner of Bridges, and in ability, sound judgment and

integrity I know of no public official who is his superior. Wc
constantly have official relations with him and I have not the

slightest doubt of the sincerity of his motives in assisting the

Mayor in transit matters, but I told him frankly that we could

not consider the subject of compromise. We had worked out

with the city officials a plan which we believed to be best for

the city's interests, and even though some other plan might

give us more immediate financial return, we could not in jus-

tice to ourselves or the city consent to any belittling of that

plan by way of compromise. I told him further that although

I had no doubt of his motives and sincerity I did helieve that

the talk of compromise was put forth with the idea of inject-
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ing delay and confusion into the situation and that we would

have none of it.

" I do not mind saying to you that from the time last

Spring when the Mayor took the suhway matter out of the

hands of the Public Service Commission and began negotia-

tions directly with ilr. Shouts leading up to the offer of Mr.

Shonts to the Mayor on July 5th, 1910, the Mayor has con-

stantly and consistently advocated conditions of rapid transit

development which were consistent with no proposal before

the city authorities or suggested to them except the proposal

of the Interborough Rapid Transit Company in the shape

in which it may have stood from time to time. In his minor-

ity report to the Board of Estimate dated January 11th last

he submitted arguments, which if they had prevailed, would

have allowed no solution except the adoption of the Interbor-

ough offer of December 5th, 1910. This proposal is now re-

garded as so unfair to the city and so impossible of adoption

by the city that it has been deemed wise by the company itself

to enlarge it, although not changing its essentially wrong fea-

tures.

" The Mayor opposed the McAdoo proposal as a competi-

tive system with the Interborough and is opposing the Brook-

lyn Rapid Transit proposal.

" I dislike to speak of these matters, but inasmuch as the

Brooklyn Rapid Transit proposal in its present shape realizes,

far beyond any apparent possibility three months ago, the

]\rayor's expressed hope of a unified city transportation system,

I must believe that his present attitude is based upon insuffici-

ent information and knowledge of our proposal. Otherwise

he would not be urging a compromise which, more than any-

thing else that has been suggested, makes impossible of reali-

ization a one-fare city system and establishes for an indefinite

period in the future a two-fare system.

" I am conscious in making these statements to you (which

you are at liberty to use if you desire), that T am subjecting

the corporations which T represent to the possible hostility of

the Mayor, not only in the immediate matter now pending be-

fore the Board of Estimate and Apportionment, but in other
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matters which may affect the relations of the city toward the

company. But we have started out in this campaign in a

frank, open way. We have conducted our negotiations in the

same spirit, and we have sought to accomplish our purpose

only by a direct plea to the intelligence and fairness of the

public, and, to the extent that the Mayor or any other official

seeks to prevent the adoption of what we believe all fair-

minded and disinterested men will unhesitatingly assert is

the best transportation plan now before the public, we feel

compelled by the same spirit of frankness to point out the

source and the dangers of compromise suggestions which can

only mean delay and confusion.

" We welcome open argument and criticism, but in justice

to ourselves and to the hundreds of thousands of people whose

hopes of transit relief have been raised by our proposal we

feel that all suggestions tending to influence the result should

be made in the daylight of public discussion, so that the peo-

ple, as well as their representative officials, may be able to

pass intelligent judgment upon the question.

"We cannot and will not put ourselves before the public

as advocating openly a comprehensive plan of transportation

relief and at the same time be negotiating privately for the

adpotion of a lesser and more selfish plan.

" Very truly yours,

"T. S. WILLIAMS,
" President."

By Senator Lawson

:

Q. In this correspondence that you have submitted to the Com-

mitte this morning, was the Board of Estimate and Apportionment

ever taken into the confidence of the Public Service Commission or

the individual Commissioners on this exchange of correspondence,

that you know of? A. What do you mean ?

Q. I mean preliminary to the signing of these contracts. A.

Tes.

Q. In other words, the Bbard of Estimate and Apportionment

was familiar with this correspondence leading up to the dual sub-

way contract ? A. Absolutely, yes, sir.

0. Had this letter of March 22nd, submitted to Mr. Wilcox In-
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Mr. Sionts, had that letter ever been called to the attention of any

of the members of the Board of Estimate of .the City of New York

individually or collectively ? A. In that letter it was stated—
Q. But the question I asked you, and which I wish you would

answer, did any one member of the Board of Estimate or all of the

Board of Estimate, ever have submitted to them this particular

proposition that is included in the letter of March 2'2nd ? A. I

don't know whether Mr. Wilcox wrote to them or not.

Q. Ton didn't? A. No.

Q. You don't know of any member having submitted it ? A.

No.

Senator Lawson.— Mr. Whitney, this Committee is here doing

a part of the routine work of the Public Service Commission, and

we understand that you have two places to file. You have formal

and informal files. The informal files are those that constitute

the correspondence containing complaints from citizens, taxpay-

ers or correspondence handled by you with the railroad, and answer

to these complaints. Those are informal complaints. Will you tell

us what kind of a file this is which you have just produced here

which is entirely new. What is the appellation or name of this

file ? You say you had those letters in your safe. Is this the third

class of files ?

The Witness.— No.

By Senator Lawson:

Q. What does this come under, formal or informal ? A. This is

a memorandum in connection with the formal files.

Q. Well, how do you class it ? Are these the secret archives ?

A. There are no secret archives.

Q. We have been investigating matters here in the First Dis-

trict now for close to a year. A. For over a year.

Q. This is the first time that it has been called to my attention

that this correspondence bearing on these important contracts that

have not been found by this Committee in either formal or in-

formal files. A. This is a paper that I produce in response to a re-

quest of Mr. Moss for all the papers in connection with obligations

of the Interborough Rapid Transit Company. There is nothing

secret about it and nothing to be ashamed of.
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Q. Let me ask jou, for the edification of tlie Committee: wliat

would you term these files if we were seeking this information 'i

What file would the Committee have to go to, formal or informal 'i

Formal a,nd informal files are not kept together, are they? A.

They are kept together.

By Chairman Thompson:

• Q. Tell us this: where was this paper that has just been pro-

duced ? A. In the safe along with hundreds of others.

Q. If somebody comes in there and asks for the record of the

contract, the correspondence, would this be given to them ? A. If

they ask as Mr. McNeal did in this case, they would be given it,

yes, sir.

Q. Unless they specifically asked for it they would not get it ?

A. What do you mean ?

Q. Unless they asked for it just like Mr. MolSTeal did, it would

not be given out under a general request for correspondence be-

tween the Interborough Rapid Transit Company and the Public

Service Commission in regard to this correspondence? A. You

must remember that this was a draft of a letter.

Q. Mr. Whitney, why is it that we never knew about this letter

before ? A. This is the first time you ever asked anything of that

kind.

By Mr. Moss:

Q. Did that ever appear among the printed papers ? A. No.

Q. What is the classification you file that under ? You don't

keep all the papers in the Commissioners' office. A. Several hun-

dred.

Q. What classification did you file that stuff under? What T

am trying to get at is, supposing I went to your office and said

" Mr. Whitney, I want some data relating to these contracts."

What file would you direct your subordinate to get in order to

give me this correspondence ? A. I wouldn't direct them to get any

files. I would tell them to bring in the application of the Innr-

borough Rapid Transit Company.

By Chairman Thompson:

Q. Would that include that lettr ? A. Yes.
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Q. In whose custody was it ? A. It was in the safe of the Com-

mission.

Q. Under jour control i A. Yes.

Q. What kind of a safe was it ? A. I really don't know.

Q. Did it have a combination "i A. It had a combination.

Q. Who had access to it? A. There was half a dozen people

who had access to it.

Q. Who are they ? A. Mr. Wright, Mr. Swollen and Mr. Roct-

straw.

Q. Are they all assistant secretaries ? A. JSTo.

By Senator Lawson:

Q. Have you any correspondence in that safe preliminary to

the contract with the Brooklyn Eapid Transit Company ? A. No.

By Chairman Thompson :

Q. This was not put in the general record file, was it ? A. No.

When that letter was sent to me. Chairman Wilcox said to put that

in the safe.

Q. Chairman Wilcox said that? A. Yes.

Q. Why did you put them in the safe ? A. 'I assumed that hia

reason for that was that this not being a formal and complete appli-

cation to the Commission and merely the draft of an application,

he felt that this was a personal document turned over to him, and

therefore not a part of the formal application, but it was given to

me with that statement, that it was to be put in the safe. After

he left I regarded it simply as an order to file.

By Mr. Moss:

Q. Why wasn't it returned to Mr. Shouts ? A. I don't know.

Q. Then there was a distinction in putting it in the safe and

filing it in the general file ? A. There was no distinction to me.

Q. How much safe room have you got there? A. There are

three or four safes.

Q. And are they full of papers? A. Yes.

Q. Are there other papers kept in the general files the same way

as this? A. Any papers that are in the files will have reference

on the files to the effect that these papers will be found in the

safe.
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Bj Senator Lawson

:

Q|. Are there any papers in the safe, Mr. Whitney, relating to

the contract made with the New York Municipal Kailway Com-

pany and the Brooklyn Rapid Transit Company or any of their

subsidiaries up to the time the new plans were perfected for the

Borough of Brooklyn relating to the railroads in the Borough of

Brooklyn ? A. ISTo.

Q. None at all ? A. No.

Q. There was some preliminary correspondence between Mr.

Williams and the Public Service Commission. You have not got

those papers here ? A. No. I was only asked for the Interborough

Rapid Transit Company.

Q. Where is that correspondence? A. That is in the regulai

files.

By Mr. Moss

:

Q. Do you know whether all of the proposals that were submit

ted at various times were the results of conferences engaged in

between either the Mayor or the Commissioners and the persons

who submitted them ? A. I don't think all of them were the re-

sult of previous conferences.

Q. How many of them were the results of previous conferences ?

A. I should say the ones from 1910 down.

Q. Both companies ? A. I am not sure if the first Brooklyn

Rapid Transit Company's application was the result of confer-

ences.

Q. Did the Public Service Commissioners know that Mr.

Shonts had been down to see the Mayor ? A. I really don't know.

Q. Did the Public Service Commissioners or did you know that

Mr. Shonts had been down there ? A. I didn't know.

Q. Did you know Mr. Shonts had seen the Mayor ? A. I tliink

Mr. Wilcox at one time told me he had learned that Mr. Shonts

had been down to St. James.

Q. You knew that the proposition of July 5th came to your

Commission through the Mayor's act, didn't you ? A. The dupli-

cate; yes, sir.

Q. Did you at the same time receive a similar letter ? A. The

same day, I believe.
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Q. Ultimatelj the plan wliich was adopted by the Major's cou-

sent did allow the use of City money, didn't it 'i A. Yes.

Q. And did let the two companies in ? A. Yes.

Q. Do you know how those two companies got together and ap-

proached the Mayor and the Public Service Commissioners and all

of the other officials so as to make them acceptable to their plans ?

A. ITo, sir.

Q. Do you know how that came about ? A. I simply know there

were long series of conferences held.

By Chairman Thompson:

Q. Do you remember a Mr. McNeil, who was connected with the

Committee last winter? A. Yes. He made an examination of

the office there.

Q. Did he see any of the files that were in any of the safes at

this time ? A. I don't remember of any of the files. Senator, that

he did not see. If there is any particular paper that is in the

safe there will be a notation on it to that effect.

Q. Is there any such notation on this letter? A. No, sir, be-

cause it never came before the Commission.

Q. Are there any other of the papers in the safe ? A. No.

Q. That is the only one ? A. Yes.

Q. Did you know it was there? A. Yes.

Q. You knew it was important in reference to this investigation,

didn't you ? A. Yes.

Q. Why didn't you call it to our attention before today? A.

When before did you have this matter np ?

Q. Why, we have had it up since last September. A. I didn't

notice it.

Q. Was it in response to three or four questions that Mr. Moss

asked you yesterday that you produce this letter? A. No.

Chairman Thompson.— I think I will appoint a subcommittee

for the purpose of examining these records.

Q. You are perfectly willing, are you not, Mr. Whitney, that

Mr. McNeil may go through those records ? A. I have no objec-

tion.

Q. You have confidence in his ability and honesty? A. Yes,

sir.
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Q. Have you ever said anything to the contrary of anyone con-

nected with our Committee? A. I spoke to Colonel Hayivood,

who was your counsel.

By Mr. Moss.— I think Mr. Chairman, before you take a recess

that this letter which I have Just opened of May 23rd, 1911, ad-

dressed to Mr. William G-. Morrissey should be read into the

record.

"BROOKLYlvT EAPID TEANSIT COMPANY.
W-H May 23, 1911.

" William G. Morrissey, Esq.,

" President, Brooklyn Board of Real Estate Brokers, 169

Montague Street, Borough of Brooklyn.

"Dear Sir:

" I have your inquiry, based upon recent newspaper re-

ports of a compromise in the subway situation, as to what I

meant in my remarks at the Academy of Music meeting last

week when I stated that the talk of compromise seemed to

eouanate from " the branch office of the Interborough Com-

pany further up Broadway," and located the source of such

compromise rumors in the City Hall Park.

" I have no hesitation in replying frankly that in this refer-

ence I had in mind Mayor Gaynor.

" I had been visited that day (or the preceding day)

by a gentleman who told me that I could speak to him as if

he were the Mayor, and who brought to me a plan of division

of subway territory which had been prepared after confer-

ence with the Mayor and the officials of the Interborough

Rapid Transit Company. For the gentleman who brought

this proposed compromise I have the highest respect. He
is the Mayor's Commissioner of Bridges, and in ability, sound

judgment and integrity I know of no public official who is

his superior. We constantly have official relations with him

and I have not the slightest doubt of the sincerity of his mo-

tives in assisting the Mayor in transit matters, but I told

him frankly that we could not consider the subject of com-

promise. We had worked out with the city officials a plan

A 10
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which we believed to be best for the city's interests, and, even

though some other phin might give us more immediate finan-

cial return, we could not in justice to ourselves or to the city

consent to any belittling of that plan by way of compromise.

I told him further that although I had no doubt of his mo-

tives and sincerity I did believe that the talk of compromise

was put forth with the idea of injecting delay and confusion

into the situation and that we would have none of it.

" I do not mind saying to you that from the time last

spring when the Mayor took the subway matter out of the

hands of the Public Service Commission and began negotia-

tions directly with ]\Ir. Shonts leading up to the offer of Mr.

Shonts to the Mayor on July 5th, 1910, the Mayor has con-

stantly and consistently advocated conditions of rapid tran-

sit development which were consistent with no proposal be-

fore the city authorities or suggested to them except the pro-

posal of the Interborough Rapid Transit Company in the

shape in which it may have stood from time to time. In his

minority report to the Board of Estimate dated January

11th last he submitted arguments, which if they had pre-

vailed, would have allowed no solution except the adoption

of the Interborough offer of December 5th, 1910. This pro-

posal is now regarded as so unfair to the city and so im-

possible of adoption by the city that it nas been deemed wise

by the company itself to enlarge it, although not changing its

essentially wrong features.

" The Mayor opposed the McAdoo proposal as a competi-

tive system with the Interborough and is opposing the

Brooklyn Bapid Transit proposal.

" I dislike to speak of these matters but inasmuch as the

Brooklyn Eapid Transit proposal in its present shape rea-

lizes, far beyond any apparent possibility three months ago,

the Mayor's expressed hope of a unified city transportation

system, I must believe that his present attitude is based upon

insufficient information and knowledge of our proposal.

Otherwise he would not be urging a compromise which, more

than anything else that has been suggested, makes impossible
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of realization a one-fare city system and establishes for an

indefinite period in the future a two-fare system.

" I am conscious in making these statements to you (which

you are at liberty to use if you desire), that I am subjecting

the corporation which I represent to the possible hostility of

the Mayor, not only in the immediate matter now pending

before the Board of Estimate and Apportionment, but in

other matters which may affect the relations of the city to-

ward the company. But we have started out in this cam-

paign in a frank, open way. We have conducted our negotia-

tions in the same spirit, and we have sought to accomplish our

purpose only by a direct plea to the intelligence and fairness

of the public, and, to the extent that the Mayor or any other

official seeks to prevent the adoption of what we believe all

fairminded and disinterested men will unhesitatingly assert

is the best transportation plan now before the public, we feel

compelled by the same spirit of frankness to point out the

source and the dangers of compromise suggestions which can

only mean delay and confusion.

" "We welcome open argument and criticism, but in justice

to ourselves and to the hundreds of thousands of people whose

hopes of transit relief have been raised by our proposal we
feel that all suggestions tending to influence the result should

be made in the daylight of public discussion, so that the peo-

ple, as well as their representative officials, may be able to

pass intelligent judgment upon the question.

" We cannot and will not put ourselves before the public

as advocating openly a comprehensive plan of transporation

relief and at the same time be negotiating privately for the

adoption of a lesser and more selfish plan.

" Very truly yours,

" T. S. WILLIAMS,
" President."

Mr. Whitney.— In order that there may be no misunderstand-
ing over this mysterious file of the Public Service Commission I

think it is only fair for me to say that something like ten days

ago, or so, I had a talk with you in which I offered to be of any
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assistance to you in connection with these matters, and in con-

nection with this subjcet, that I could. Th connection with the

subject of the Interborough Kapid Transit Company's plans I

called your attention to this letter of March 22nd.

]\lr. Moss.— You called my attention to this letter yesterday.

The Witness.— I think it would be a good idea, Mr. Chairman,

in order to clear up the apparent question of these files, that you

appoint that stib-committee that you spoke of, and let them come

over there this afternoon and go through these files. I would be

glad to have them come right over and look at everything.

Chairman Thompson.— I don't want any misconception about

the situation at all.

The Witness.— There was one as the result of your question.

Chairman Thompson.— That's the situation, Mr. Whitney,

that has not been brought about by any member of this Committee.

It really looks peculiar that a letter as important as this should be

found in the safe in the ofiice with no notations on the file. I

might say that we have complained of a sort of a lack of assistance

to this investigation by the Public Service Commissioners. Of

course, I assume they would hardly want to personally assist in

putting themselves out of office. That is a very human and na-

tural instinct. At the same time their official duty required them

to give us all the help and assistance in the investigation that was at

their command, and there is no question of personality in this

with me. I take this occasion to say I have always been impressed

with the delightful character of the secretary of the Public Service

Commission. I am only glad that you beat that bill away back in

1904. There are no personal feelings whatsoever.

The Witness.— Senator, in order to be perfectly frank, I think

you can draw a distinction at least, between me aid any commis-

sioner that you are talking about. If you are out to do something

to put me out of ofiice or out of public life I will furnish you all

the correspondence, all the testimony, all the help you would want

on any subject.

Chairman Thompson.— It isn't a question of putting you out of
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office, Mr. Whitney. It is merely a question of getting at the

facts. There has been some question about your going into further

office just now.

Tlie Witness.— That is of more importance to you than it is to

me.

Chairman Thompson.— With that statement we will suspend

now until 2.30 p. m.

The meeting thereupon adjourned until 2:30 p. m.

AFTEENOOlSr SESSION".

Meeting called to order by Chairman Thompson at 2 :45 p. m.^

a quorum being present.

Geosvenoe H. Backlts, being duly sworn, testifies as fol-

lows:

Examination by Mr. Moss

:

Q. Mr. Backus, what is your occupation? A. I am a lawyer.

Q. Practicing in the City of ISTew York ? A. Yes.

Q. Have you been in attendance at the various sessions of this

Committee? A. Some of them.

Q. In whose interests have you been present? A. My own.

Q. Have you any interest connected with this investigation ?

A. I was for upwards of three years an assistant counsel to the

Public Service Commission, and I have been interested in follow-

ing the course of the examination.

Q. When did you cease to be counsel to the Public Service

Commission? A. In February, 1911.

Q. Did you have any knowledge of the subway propositions ?

Were you officially connected with them ? A. 'So, they were all

in Mr. Harkness' office. I had no connection with them.

Q. Under whom were you serving? A. I was appointed by

Justice Blackman, and I continued to serve imder Mr. Coleman.

Q. Where do you live, Mv. Backus ? A. Englewood, Sev^

Jersey.
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Q. Where is your office, Mr. Backus ? A. 15 Broad Street.

Q. Are you alone or associated with anybody ? A. I am alone.

I was formerly associated with Mr. Freshman, who is now in the

Corporation Counsel's office.

Q. Do you remember the sessions of the Pugo Committee ? A.

I do.

Q. Did you attend any of those sessions? A. I did.

Q. Did you do any work in connection with that Committee ?

A. Yes.

Q. Por whom ? A. I think I was employed by Mr. George C.

Case.

Q. Do you. know whether or not you were employed by him?

A. That's my recollection.

Q. Whom did they represent ? A. They represented Mr. J. P.

Morgan, Senior.

Q. And did you attend some of the sessions in Washington ? A.

I did.

Q. And you attended in the interests of J. P. Morgan through

Mr. Case? A. Yes.

Q. Have you been attending these sessions in the interest of

Mr. Case for Mr. Morgan ? A. ISTo.

Q. In the interest of anybody? A. ISTone other but my own.

Q. How long have you been attending these sessions? A. I

should say about two weeks.

Q. Have you made notes of any of the meetings ? A. No.

Q. ISTow the Committee has asked to call you on the stand, Mr.

Backus, on account of a little circumstance that happened while

the Committee was still in the room just before recess. You ob-

served or heard the conversation, or some part of the conversation

between Colonel Timothy Williams and myself, didn't you? A.

I did, the latter part of it. I didn't hear how it started.

Q. You stood in the middle of the room here listening, did you

not? A. Yes, sir.

Q. You applied an epithet to me, didn't you? What did you

call me? A. Why, I have expressed my apologies, and consider

my remarks were not becoming a gentleman and a lawyer.

Q. The Committee thinks it has something to do with this.

A. I should prefer not to repeat it, Mr. Moss.
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Q. You must answer the question.

Chairman Thompson.— Yes, Mr. Backus, I direct you to an-

swer the question.

A. The Committee was not in session at the time. I don't think

they have any right to compel me to answer. I will say the lan-

guage was unparliamentary. I have expressed my apologies to you

and you accepted them.

By Chairman Thompson.— Is it a fact, Mr. Moss, that personal

apologies have passed between Mr. Backus and you?

Mr. Moss.— What Mr. Backus did was that he met me in the

hall some time afterward and expressed his sorrow for the epithet

that he gave to me. I don't care to accept it.

Chairman Thompson.— I am going to explain something to you,

Mr. Backus. This Committee is a legislative body, as you no

doubt know from j'our experience with previous committees, as you

have already testified to. Xow in order to ask questions we en-

gage counsel, who becomes the agent of the Committe, when the

Committee is in actual session or when it is not. He voices the

sentiments of the Committee. Therefore language used toward

the counsel of the Committee is understood by the Committee to

be in reference to the Committee itself because it would only be

used in the direction of the Committee. Therefore it bcomes

important. I would like to know about this affair. I would like

to know what it was and want it on the record. Mr. Backus, you

will hare to answer the Chairman.

The "Witness.— I turned to a gentleman who was standing be-

side me and said, " Isn't he a loafer."

Q. What did you mean? A. Eeally, Mr. Chairman—
By Chairman Thompson:

Q. Well, what did you say? A. "Dammed loafer."

Q. Is that all ? A. That is my recollection.

By Mr. Moss

:

Q. Then when you repeated it you added another word, didn't

you? A. I don't think I did. You asked me if I called jon

something and I said yes.
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By Chairman Thompson

:

Q. Well now, Mr. Backus, what was it? If we are going to

have a part of it we are going to have all of it. Didn't you say

he was a God dammed loafer?

A. I don't think so.

Q. What did you mean by that? A. I meant that I thought

his treatment of Colonel Williams was extremely ungentlemanly.

Q. Why did you say that ? A. I was rather warm.

Q. What is a loafer ? A, I don't know how to define it except

in the terms of itself.

Q. That is a man that has no business and staj's around places

with nothing to do, isn't it? A. 'Not in the original explanation

of the term.

Q. AVell, what is the original explanation of the term ? A. I

should say a person that was extremely ungentlemanly.

Q. That is your understanding of it ? A. Yes.

Q. Where were you brought up and educated ? A. In Brook-

lyn.

Q. And your idea is that a loafer means an ungentlemanly per-

son. Is that as far as- you would characterize it ? Isn't it a fact,

Mr. Backus, that the real meaning is it is a man that has no voca-

tion? A. I should say not.

Q. Well, the Committee so understand it. ISTow I want to

know of you if there is anything about Mr. Frank Moss by which

he could be described a loafer in any acceptance of the term. A.

I think the language was extreme and discouterous in any sense of

the use of it. I think he was ungentlemanly to Mr. Williams.

Q. But beyond that there are no characterizations of a loafer

of Mr. Moss. Now I want you to apologize to the Committee for

having used that term to' Mr. Moss. A. I am very glad to apolo-

gize. I am sorry I said it.

By Mr. Moss

:

Q. You referred to a conversation between Colonel Williams

and myself which you say provoked you to this outburst. Did you

hear Mr. Williams call me a God damned liar ? A. No, I did

not.

Q. Was my response, which you thought was that of a loafer.
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^' We are not down south, and all I can call you is a comedian ?"

A. That was part of it.

Q. Who was it that provoked the discussion ? A. I don't know.

Q. Did you see Mr. Williams come to me and threaten to sue

me ? A. I heard some reference to it.

Q. As a matter of fact, I want to ask you this, Mr. Backus:

didn't you the other day, on the day that Mr. Harkness was under

investigation, refer to the Chairman of this Committee in similar

terms ? A. I don't think so.

Q'. Didn't you speak to Mr. Harkness and compliment Mr.

Harkness for standing up as a witness, and didn't you apply in

that conversation to Mr. Harkness an improper epithet regarding

Mr. Thompson? A. I don't think I did.

Mr. Moss.— Mr. Harkness, will you please answer a few ques-

tions.

Le Roy Haekn'ess, being recalled, further testified as fol-

lows :

Examination by Mr. Moss

:

Q. Do you remember Mr. Backus speaking to you after your

testimony one day and giving you some words of commendation for

standing up and defending Mr. Cravens ? A. 'So, sir. I think

that afternoon, as I remember it, while Mr. Cravens was making

his explanations on the stand and while I was standing out in the

hall, I think talking to Mr. Perley Morse, Mr. Backus came up

and said something to me. I don't remember what it was.

Q. Do you remember the day that you got a little unpleasant

when Mr. Cravens was on that stand? A. I do.

Q. Did you meet the witness on that date ? A. He said some-

thing to me, but I do not remember what it was.

Q. Do you know this man ? A. Mr. Backus served for some

years on the staff of the Commission.

Q. Do you know him as a representative of Mr. Morgan ? A.

So, sir. I don't know what his affiliations are.

Q. Did you know that this man had worked in the Pugo case ?

A. I have heard so.
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Q. Did you hear what he said to you that day ? A. I may have

heard it but it is something that I did not pay much attention to

and it slipped my mind entirely.

Q. Do you say you heard it and forgot it or you never heard

it ? A. I probably did hear but I had other things on my mind

and didn't pay much attention to it.

Q. To refresh your recollection; didn't this man say to you

in substance, " It's about time somebody got after that dirty

loafer ?" A. No, sir.

Mr. Moss.— (Addressing Mr. Backus) Did you say that ?

Mr. Backus.— I have felt very critical in some instance to the

Committee, but I never used any such expression as that.

Mr. Moss.— !N"or that in substance?

Mr. Backus.— ISTo, sir.

Mr. Moss.— Did you use the word blackguard ?

Mr. Backus.— I may have.

Mr. Moss.— In relation to the Chairman ?

Mr. Backus.— No, I don't think so.

Mr. Moss.— To Mr. Harkness with relation to the Chairman

of this Committee?

Mr. Backus.— I may have.

Mr. Moss.— Well, did you?

Mr. Backus.— I have felt so at times.

Mr. Moss.— Well, did you make the remark?

ilr. Backus.— I really don't remember.

Mr. Moss.— Well, what do you say ?

Mr. Backus.— I have no recollection. I think that the thing

I was really angry about when I made this remark was the asper-

sions that were cast on Mayor Gaynor this morning. I though

they were extremely improper.
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Mr. Moss.— By whom were they cast ?

Mr. Backus.— I think by the counsel to the Committee.

Mr. Moss.— How ?

Mr. Backus.— In the propounding of unfair and incomplete

questions.

Mr. Moss.— State one.

Mr. Bacgus.— I have no record of the testimony. That was

the impression.

Mr. Moss.— Have you taken notes here in the last two weeks ?

Mr. Backus.— ISTo.

Mr. Moss.— Not a note ?

Mr. Backus.— ]SI"o.

Chairman Thompson.— Well, you haven't any right to sit there

and criticise any question that you don't remember. IsTow I will

make you apologize again. Did you ever make notes in this room

of the hearings of this Committee?

]\[r. Backus.— I don't think I have. I have had no occasion to

make notes.

Mr. Moss.— I want to have it understood by you, Mr. Backus,

that I never ask a question unless I have some information which

justifies me in asking the question. 'Now I am going to ask ;/ou

a question, Mr. Backus. Did you mark down what \ou heard ac

this hearing?

Mr. Backus.— ISTo.

Mr. ]\fOSS.—• Have you not been doing it for some person ?

Mr. Backus.— I have not.

ing?

Mr. Moss.— You can't remember any questions then this morn-

Mr. Backus.— I cannot pretend to give the questions.
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Mr. Moss.— Then don't criticise any question that you cannot

remember so as to point it out to us.

By Chairman Thompson

:

Q. Are you as a lawyer being paid, or have you been in the

last two or three weeks by this firm that you mentioned ? A. I

have no claim on anybody.

Q. You are out of work? A. No.

Q. Why is it that you stay here so much ? A. I have been in-

terested here in following the proceedings.

Q. Then you have no engagement with anybody to report this

proceeding? A. ISTo.

Q. Just your own interest ? A. Yes.

Q. You have an interest that would not be satisfied by reading

the newspaper alone ? You are a lawyer with how many years'

experience? A. Eighteen, I think.

Q. Eighteen years' experience with the legal profession and

you have time to come here every day with the newspapers telling

what it is, and still you are not retained by anyone who is in-

terested ? A. ISTo.

Q. That is all.

TiiroTHY WiLLiAJis, being duly sworn, testified as follows:

Examination by Mr. Moss:

Q. ilr. Wiliams, you are president of the Municipal Railway ?

A. I am.

Q. Aud the Brooklyn Rapid Transit Company? A. I am.

Q. And you were in attendance today, this morning, under

subpoena of the Committee and by request ? A. I was.

Q. Just for the sake of the record I want to ask you this ques-

tion. At the close of the session this morning, and while members

of the Committe were still in the room, did you come to me in a

public way and threaten nie with a suit ? ISTow did you or did you

not? A. No, I didn't threaten you with a suit. I want to say

this, Mr. Chairman—
Chairman Thompson.— Xo, you just answer counsel's ques-

tions, Mr. Williams. We want to hear both sides of it.
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The Witness.— Then yon don't want the truth.

Q. Can you tell it ?

Chairman Thompson.— All you have to do is to answer the

question. If you want to explain you may do so afterwards.

Q. Did you say to me that you believed the Committee as a

committee were immune under the Constitution, but that counsel

were not immune even for questions that might be asked, and that

you would hold me to legal accountability for the questions that

I would ask? A. In substance, yes.

Chairman Thompson.— ISTow, Colonel Williams, you answer

these questions as counsel puts them to you.

The Witness.— I'll answer them as I please.

Chairman Thompson.— Mr. Stenographer, you make me a copy

of that record, and bring it up to the hotel tonight. I am not going

to fool with this situation. Colonel. This is an investigation by

a committee of the Legislature of the State of 'New York.

The Witness.— Fooling with it is the last thing I want to be

done.

Chairman Thompson.— When you get through answering his

questions I am going to let you make any statement you want.

You could advise Mr. Moss personally, and it is a matter of per-

sonal privilege for him to ask you questions, and I am going to

permit him to do so.

Q. IsTow, Colonel Williams, I think you can answer my ques-

tions. Let us keep cool about this matter. I am perfectly cool.

A. Dishonest men can keep cooler than honest men.

Q. Do you mean by that that you are the honest man and I am
the dishonest man ? Do you mean to say that I am the dishonest

man ? Wow tell me what you mean. Don't hedge. A. The state-

ment is a general remark that is proper, I think.

Q. What? That you are honest and I am dishonest? A. I

didn't say that.

Q. Didn't you go further than your statement of a minute ago

and didn't you call me a damned liar ? A. ~^<j.
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Q. Did you not state what I have just said? A. I have an-

swered that question.

Q. I will see if I cannot refresh your recollection. Didn't you

call nie a damned liar? Didn't you call me a damned liar and

didn't I tell you we were not down south, and the most I could

say was that you were a comedian? A. Apparently you don't

want the truth.

Chairman Thompson.— You may make any statement that yoJi

wish afterwards, Colonel AVilliams, but we would like to have you

answer the question. All the newspapers will have it. We will

get it before they go to press.

Q. Did you call me a damned liar ? Did I answer you by say-

ing we were not down south and all I would say about it was that

you were a comedian ? A. I have answered the first part of the

question that I did not call you a damned liar. As to the second

part of the question, I think you did say something to that eifect.

Q. Are you quite sure you said to me if I had given out an in-

terview I was a liar ? A. I said if you gave out what appeared

in the ISTew York American, which I held in my hand and which

I showed to you, that what you gave out was a damned lie.

Q. You assumed then that I had given a statement to the news-

paper ? A. "Well, I am rather inclined to think that newspaper

men generally are honest and tell the truth. And inasmuch as

this statement appeared in the paper I think it was authorised.

Q. You didn't ask me if I had given out a statement ? A. I

did not.

Q. Didn't j\Tr. 3Jci^eil of our Committee tell you that before

you took any position or gave any statement you should consult

the stenographer's record and se what actually happened ? A.

I don't think he did. In the first place, we have not been able to

get the stenographer's record.

Q. By the way, were you ever a colonel? A. Yes.

Q. Did you have command of a regiment ? A. No.

llr. Moss.— The point of it is this, Mr. Chairman, we might as

well have it out. Now I meet my diity and try to do it at all times.

I have met bigger men than Colonel Williams. I have been living
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in this community a long time, and I want the Colonel and every-

body else to know this. You will find all that I said about the

Brooklyn Rapid Transit Company in the record.

Mr. Williams.— Can we get the record ?

Mr. Moss.— Now it is my duty to ask questions and I very sel-

dom ask them unless I have information upon which they are

based. I know what is right and what is wrong. My appearance

in this committee is accidental. I didn't seek it. It is work that

I don't enjoy altogether. I want to say to you, and I am looking

right at you, Colonel, you can go ahead and sue or you can have

your able bodied assistants do anything else that they like. I am
afraid, Mr. Senator, we have struck a tender place.

Chairman Thompson.— This has been a matter of personal

privilege to counsel. I told you, Mr. Williams, I would allow you

to make a statement and I shall.

Mr. Williams.— Mr. Chairman, there is nothing so sacred to

a man who appreciates his reputation as imputations against his

honesty, nor to any honest corporation is there anything that ap-

peals so strongly to the officers of an honest corporation as accusa-

tions against the honesty or the faithfulness of that corporation.

Chairman Thompson.— You haven't Mr. Moss in mind now,

have you ?

The Witness.— ]Srow, Mr. Chairman, you said I could make a

statement. I just want to finish my statement.

Chairman Thompson.— All right, ~Mv. Williams, so ahead.

The Witness.— From the time that this Committee was first

established and began its investigation, at different times there

have been emanating from its chairman, emanating from the news-

papers, from some source that could only be attributed to the

Committee or its counsel, various accusations hard to reply to

because they were not sufficiently definite but reflecting in some

way upon the integrity of the bookkeeping or the methods of the

Brooklyn Eapid Transit Company and its subsidiary companies

and upon its officers. You have not put us on the stand. You have
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been an organized committee for nearly a year, perhaps more

than a year. You called me last spring and I went on the stand

and at your request I expressed my views about various subjects,

and it was apparently painful for you to listen to them at that

time.

Chairman Thompson.— Tou must strike that from the record.

I want you to apologize.

The Witness.— You told me that I could make a statement,.

Mr. Chairman.

Chairman Thompson.— I told you that you could make a state-

ment, but I want to say to you as chairman of this Committee,

one of the members of the Senate, that when you make a state-

ment that I said that to you as a senator of the State of ISTew York

that you stated something that was not true, and you knew it when

you stated it.

The Witness.— I don't know whether it was painful or not-

Well, after I had read that letter—
Chairman Thompson.— What letter?

The Witness.— The letter you have just read. When I submit-

ted it to you you sat down and stated to me, " Are you going to

read all that ?" That gave me the impression that what I had to

say was somewhat painful to you, and if it wasn't I cheerfully

apologize for the suggestion. Now for a whole month you have

had over in our office an investigator who has been going through

our records from beginning to end, every paper that he wanted to

see, every letter that he wanted to see, every record which books

have he wanted to see, we have let him have. Even my personal

correspondence has been turned over to his inspection. What he

has found I don't know, but I do know he won't find a suggestion

of graft or corruptness or anything that savors of wrong-doing.

Chairman Thompson.— Then you should not worry.

The Witness.— I am not worrying. When either the chair-

man of this Committee or its counsel comes out in the newspapers

and makes insinuations, why then I, as a representative of that



Report of JoiiirT Legislative Committee 305-

corporation, will stand up for that corporation and will reply in

my own way. I saw in the newspapers a statement in general to-

the effect, and attributed to Mr. Moss, that this Committee hopes;

in some way and expected to in some way identify the $100,000

which the Brooklyn Rapid Transit Company paid me for my ser-

vices in the subway matters with the million dollars which was

paid to the South Brooklyn Railway Company for giving to the

City of New York a possible way out of the difficulties in which

they were in regarding the subway contracts. When I got to the

office I had an appointment with your investigator, and I want to

show you the stenographic record of that interview, because it was

had at his request and this is the stenographic record.

(At this point Colonel Williams reads into the report the above-

referred to interview.)

And at the close of this hearing, after you, and I think most

of the other members of the Committee, all of them as far as I

know, had gone, I addressed myself to Mr. Moss and said to him,

pointing to that article in the America, that if he had given out

any such statement it was a damned lie, and I repeat it now, and

I have the authority of your own investigator to that effect. Now
if he says he didn't give it out, I will of course say it wasn't a

damned lie. I want to say further, Mr. Chairman, this Commit-

tee is immune by the Constitution of the State of New York from

any kind of nuisance or foul language that you might say or

might have indulged in. I don't understand, however, that the

Constitution gives your counsel immunity from making similar

remarks, and as a representative of the corporation which I repre-

sent, I want to say, as a man who has been honest and for a corpora-

tion that has been honest, and that has nothing to fear from your

Committee, or any other committee, that if they do make these

fould accusations we are going to reply to them. We are going to

reply to them in such way as we see fit.

Chairman Thompson.— We don't expect your co-operation in

this investigation at all.

The Witness.— We have given it.
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Chairman Thompson.— You will probably get your name in

'the headlines for this, Mr. Williams.

The Witness.— That probably is not of as much importance to

me as to some others.

Chairman Thompson.— Well, Mr. Williams, we are going to

make, and you are going to be investigated whether you want to

-be or whether you don't.

The Witness.— We have welcomed investigations.

By Mr. Moss

:

Q. I want to talk to you, Mr. Williams, about this letter dated

May 23rd, 1911, addressed to Mr. William G. Morrissey. " I

have your inquiry, based upon recent newspaper reports of a com-

promise in the subway situation, as to what I meant in my re-

marks at the Academy of Music meeting last week when I stated

that the talk of compromise seemed to emanate from the branch

ofSce of the Interborough Company further up Broadway, and

located the source of such compromise rumors in the City Hall

Park."

" I have no hesitation in replying frankly that in this reference

I had in mind Mayor Gaynor." Will you please explain that.

What did you mean when you said that ? A. I think the letter ex-

plains itself.

Q. I think not. You say you have no hesitation in replying

frankly that the branch office of the Interborough Kapid Transit

Company was further up Broadway, and that you had in mind

Mayor Gaynor. Did you mean to say that Mayor Gaynor was

representing the interests of the Interborough Rapid Transit

Company? A. I meant to say that the Mayor had apparently

been suspecting the acts of the Interborough Rapid Transit Com-

pany in all this subway agitation.

Q. So much so that you spoke of his office in the City Hall as

a branch of the Interborough Rapid Transit Company. Why
did you use that expression ? A. Well, of course I didn't mean

that in a literal sense. I thought that the Mayor and the Iner-

borough Rapid Transit Company people seemed to be in quite
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close coinmiinication on transit matters, and apparently lie spoke

for them, as often as they spoke for themselves.

Q. AY hat had you learned which caused you to make that state-

ment i \. Oh, various conferences from time to time that were

given out by the iiayor and the attitude that he had publicly

taken on the subject.

Q. I)o 3'ou mean that he had espoused the cause of the Inier-

borough Rapid Transit Company as against the Brooklyn Rapid

Transit Company % A. Yes.

Q. Do you remember the visit of Mr. Martin '. A. Yes.

Q,. What did he say to you ? A. The conversation, of course

I cannot remember all of the conversation, but in a general way

he came to me with a compromise propositioar, stating that I

could talk to him as if he were the Mayor, and that this compro-

mise proposition would, in his judgment, go through if I would

approve of it. I turned it down.

Q. That was a compromise between what interests t A. Be-

tween the Interborough Rapid Transit Company and our interests.

Q. Did he tell you that a plan of division had been prepared

after a conference with the Mayor aiid the officers of the Inter-

torough Rapid Transit Company? A. As I remember, yes.

Q. Then they had assumed to lay out a plan of the division of

territory and Mr. ^Martin's visit to you was to get you to enter

into that plan, isn't that so ? A. So I assmned.

Q. Do you remember how the lines were to be divided up ? A.

I don't recall. I paid very little attention to it.

Q, Well, I just want to quote from your letter, Mr. Williams.

' I do not mind saying to you that from the time last spring, when

the Mayor took the subway matter out of the hands of the Public

Service Commission and began negotiations directly with Mr.

Shouts leading up to the offer of ]\[r. Shouts to the Mayor on July

5th, 1910, the Mayor had constantly and consistently advocated

conditions of rapid transit development which were consistent

with no proposal before the city authorities, or suggested to them,

except the proposal of the Interborough Rapid Transit Company,

in the shape in which it may have stood from time to time." Did

you make that statement with the various things that have hap-

pened clearly in your mind ? A. T did.
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Q. And you summarized them in this statement ? A. Yes.

Q. You further say " The Mayor opposed the McAdoo jpi'O"

posal as a competitive system with the Interborough and is oppos-

ing the Brooklyn Kapid Transit approval." What did you mean
by that ? A. I meant exactly vi^hat I said.

Q. What did you mean to insinuate by that ? A. I didn't mean

to insinuate anything. I made a direct statement.

Q. You never do insinuate ? A. ISTot as some people do.

Q. Well, I will quote again :
" The Mayor opposed the McAdoO'

proposal as a competitive system, with the Interborough and is

opposing the Brooklyn Rapid Transit proposal." Didn't you

mean to insinuate that the Mayor was opposing anything that was-

not Interborough Rapid Transit Company ? A. I didn't mean to-

insinuate it. I said it positively, which was true.

Q. You meant then that the Mayor was so committed to the In-

terborough Rapid Transit Company that he was opposed to the

Brooklyn Rapid Transit Company's plans and the McAdoo plans

or anything else ? A. That was my opinion.

Q. You state further :
" Otherwise he would not be urging a

compromise which, more than anything else that has been sug-

gested, makes impossible of realization a one-fare city system and

establishes for an indefinite period in the future a two-fare sys-

tem." Wasn't that really the point of, as you understood it, the

point of the Mayor's preference for the Interborough Rapid Tran-

sit Company on the question of the plans ? A. That was one of

his public statements, but of course it was always considered im-

practical, because a great part of the population of Queens and

Brooklyn could not possibly be accommodated by any offer then

proposed by the Interborough Rapid Transit Company or by the-

]\Iayor or by anybody else without the imposition of two fares.

Q. You believed if the Interborough Rapid Transit Company's

plan went through it would mean financial prosperity or financial

income to the Interborough Rapid Transit Company at the ex-

pense of the people of Brooklyn and Qiueens? A. I wouldn't put

it that way. I thought they were quite capable of looking after

their own financial interests.

Q. And if the Interborough Rapid Transit Company's plair

went through the people of Brooklyn and Queens would have to
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pay the double fare and you might be out so much business ? You
state further here, Mr. Williams, " I am conscious in making these

statements to you (which you are at liberty to use if you desire),

that I am subjecting the corporation which I represent to the pos-

sible hostility of the Mayor, not only in tbe immediate matter now

pending before the Board of Estimate and Apportionment, but in

other matters which may affect the relations of the City toward

the Company." Did you feel that the M,ayor was so much in-

volved with the Interborough Rapid Transit Company that he was

likely to take hostile measures against your Company ? A. He
actually did.

Q. What did he do ? A. He got up in public against it. He
said we had no money 1o finance the subway proposition. He said

our railroad was a ramshackle road, to use his particular adjec-

tive. He said that our equipment was small and bad and gener-

ally that we were the scum of the earth, and couldn't handle such

a proposition.

Q. Well now, how do you reconcile the fact that Mr. Martin

came to you as a representative of the Mayor and proposed a com-

promise which means practically the division of the territory be-

tween the two railroads ? You turn it down, and then do you say

that the flavor began publicly to condemn your corporation in the

way that he had done before ? A. I don't want to say in relation

to that matter. I think it was in relation to other matters. Soon

after we submitted our proposition in the early spring of 1911, I

should say about four or five weeks from that time, the Mayor did

show some signs of opposition and he continued that opposition

up to the very last.

Q. Was it after Mr. Martin's visit that he called your structure

a ramshackle structure ? A. I am not sure.

Q. Was it after that that he referred to your corporation as

being insufficiently financed ? A. I am not sure as tO' the chron-

ology of the date.

Q. On this date. May 23rd, 1911, if Mr. Martin correctly car-

ried the Mayor's message, he was perfectly willing that you should

enter into an even division of the territory between you and the

Interborough Rapid Transit Company, whatever the state of your

finances were ? A. Apparently. Of course I want to sny that I
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think Mr. Martin was perfectly sincere in what he did. I have

always found him to he a very straightforward and intelligent

man. I thought at the time and I think now that that suggestion,

division of territory, even though we had accepted it, would never

have gone through.

Q. AA'ere you suspicious of the proposition, of the Mayor, if you

should come into this agreement? A. I was not as suspicious of

him as I was of my friends in the Interborough Rapid Transit

Company.

Q. You thought the Interborough Rapid Transit Company was

behind the I\rayor ? A. I thought they were working in collusion ;.

working in harmony, I might say.

Q. Do you mean collusion or harmony? A. I think harmony

is sufficient.

Q. Did you know that at the time of this letter, from that date

until July, 1910, negotiations were practically in the hands of the

]\layor and not in the hands of the Public Service Commission?:

A. I only knew what was currently understood at the time.

Q. Was that currently understood ? A. As I remember the situ-

ation the Public Sen'ice Commission were dealing with the Inter-

borough Rapid Transit Company and the Mayor apparently was

dealing with them independently with the Public Service Com-

mission.

Q. Xow, directing your attention to the time from March te

July, 1910, did you have any conferences with any members of the

Public Service Commission ? A. I think not. My interest in the

matter only became acute after I became president of the Brook-

lyn Rapid Transit Company in February, 1911. I think there

were some preliminary conferences in which I may or may not

have taken part in reference to the Center Street loop, but nothing

ever came of that.

Q. Well, ultimately the Mayor came to the plan of recognizing

both corporations. You don't understand that he opposed the final

contract, do you ? A. ISTo, he didn't oppose the final contract.

Q. He was active in bringing about the adoption of the plan,,

wasn't he ? A.I am not so sure as to that.

Q. Didn't he have something to do with the report that recom-

mended the dual plan? A. T^o, T think not. I think he was not
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a member of the Committee. I don't think he had anything to do
with the report.

Q. I would like to again refer to your letter, Mr. Williams :.

" We cannot and will not put ourselves before the public as advo-

cating openly a comprehensive plan of transportation relief and

at the same time be negotiating privately for the adoption of a

lesser and more selfish plan." What did you mean by that? A.

I meant exactly what I said.

Q. Wasn't there an insinuation in that? Wasn't there a veiled

statement in that ? A. The only veiled statement that there is in

that portion of the letter is that we would not be a party to a pri-

vate deal with the Interborough Eapid Transit Company for a

division of territory when we were negotiating with the City for

an entirely different proposition.

Q. What proposition were you negotiaing with the City? A.

Well, it is quite a long proposition.

Q. Give it to us by date. A. March 2nd, 1911, we submitted

a proposition to the City that was addressed, as I recall it, to the

chairman of the Piiblic Service Commission, Mr. Willcox, and

Mr. Gaynor and Mr. McAneny, as chairman of the Board of Esti-

mate. That led to conferences with the City authorities and also

a later proposition, the date of which I think was April 21st or

22nd of the same year.

Q. What did you mean by that phrase " at the same time be

negotiating privately for the adoption of a lesser and more selfish

plan " ? A. That was the plan that Mr. Martin brought over to

me.

Q. Why did you call it a lesser or more selfish plan ? A. As I

remember the plan failed to give anything like the facilities for

transportation which were embodied in our plan which had been

submitted to the 'City.

Q. Well, what about the word selfish ? What does that mean ?

A. It might have been more advantageous to us financially than the

other plan. I assume that that is what I had in mind.

Q. I think that is all at the present time, Mr. Williams.
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Theodoee p. Shonts, being recalled, testified as follows
:"

Eixamination by Mr. Moss:

Q. Mr. Shonts, after seeing the Mayor down at St. James, when

did you see him next ? A. I don't remember. I didn't see him

very often. The next 1 recall was the visit from two representa-

iives of Mr. Gaynor, Mr. Kingsley Martin and Mr. Ingersoll. I

•don't remember of having seen the Mayor except on two or three

occasions after that.

Q. Xow, tell me about the first conversation you had with Mr.

Martin. A. Well, Mr. ilartin and Mr. Ingersoll came to my
office together, as I recall it. Thej^ said they had been sent by the

Mayor, in response to my suggestion that he select some engineer

or engineers in whom I had confidence and he had confidence, and

I told them I was glad they had come. And my recollection is

that I immediately got in touch with our engineering department

and opened our books to them and saw that they got good treat-

ment, so that they could familiarize themselves with our records

and supporting papers.

Q. You had conversations with Mr. Martin ; what were they ?

A. He would come, he and Mr. Ingersoll, from time to time and

ask various questions and I would answer them the best I could.

As I testified here, I never saw their report. I could only judge

•of their minds by the questions they asked.

Q. How did you come to make the informal proposition which

was produced in evidence this morning, an unsigned memoran-

dum by you ? A. My recollection of that, of course I have not

been in my office and hadn't seen the document such as you re^

ferred to this morning. My recollection is that early in 1909, I

would think March, 1909 — I think I have already testified to

this—• realizing that as a tenant of the City subway and realizing

that something should be done to relieve the congestion which was

already then apparent—
Chairman Tho^mpson.— Well, just give us a direct answer to

that, will yon please, Mr. Shonts? A. (Continuing) Answering

your question why T made this memorandum: without any finan-

cial backing we did make a proposition, T think in March, 1909,

to build two tracks down the lower west side and two tracks up
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the upper east side of Manhattan. We submitted that to the Pub-

lic 'Service Commission. That proposition was rejected. Later

on in that year, I think in June, ^ow between the time of the first

offer, which I think was in March, and the second offer, which I

think was in June, I had become acquainted with Messrs. J. P.

Morgan & Company, and induced them to agree to back us in

case we got certain other propositions from the City which we felt

justified in making. The second proposition which we made I

think was for four tracks on the upper side of Manhattan, and this

was also with private capital, and that was rejected. Then I think

along in the fall— and I thought it was handled rather brus-

quely—
Q. By whom ? A. The Public Service Commission— that fall,.

September or October, I got either a note or a telephone from

Chairman WillcO'X that he wanted to see me again, and so we

started in on the third period of negotiations. This time I said

to the railroad, " I don't want anything more sent up and thrown

out. I would like to have it O.K.'d so as to know beforehand that

if we make another offer to them we will not receive the same

treatment." This is my recollection without having refreshed my
mind in regard to this offer.

And that unsigned proposition of March, 1910, and put in a

letter form, but not a formal offer, is what I understood to be the-

mind of the Public Service Commission as to what would be sat-

isfactory to them if we made that offer, and I went up there with

the idea of having them indicate—
0. That is the paper you hold in your hand (handing paper) ?

A. Yes.

Q. Did you prepare that ? A. It was prepared under my super-

vision and in my office, yes.

Q. Who helped you prepare it ? A. Well, we have a staff.

Q. In preparing that did you have any conferences with mem-

bers of the Public Service Commission, or anyone representing the-

Public Service Commission? A. Oh. yes; generally Chairman

Willcox.

Q. Where did you have your conferences with Mr. Willcox?

A. Mostly at the office, occasionally at his house. I lived at the

Plaza.



514 Investigation of Public Service Commissions

Q, How often did you go there ? A. I couldn't tell you.

Q. About how many times ? A. Several times.

Q. Well, how many times, twenty ? A. It was through a period

of several months.

Q. Was it twenty times? A. Well, yes, say twenty. I don't

know the exact number.

Q. During these twenty interviews or some of them did you

have that paper present with you ? A. Oh, no.

Q. There are on that paper pencil notations made by Mr. Will-

cox. When were they put on ? A. I don't know. I have never

seen it since.

Q. ^Vere these pencil notations on it when it left your office?

A. :nto.

Q. Was that intended to be a statement of what the raili'oad

would do ? A. jSTo. That was intended to be a statement of what

I understood from Chairman Willcox the Public Service Commis-

sion would accept in case we made such an offer.

Q. Wasn't that intended tO' be a statement of what your Com-

pany was willing to do ? A. ISTo, not necessarily.

Q. Well, just look this letter over, Mr. Shonts. (,Counsel ex-

hibits letter to witness.) Isn't that a proposal of what the Pail-

road Company was ready to do? A. ~No; not necessarily.

Q. You say not necessarily. I don't care about that. Was it

or was it not? I think you should answer my question. A. I am
answering you.

Q. Can't you say yes or no ? A. ISTo, because I haven't taken

it up with our people. The object, as I recall it now and unless

something happens to r-hange my mind, the main purpose of the

preparation of that document was to submit it to Mr. Willcox

and have him intimate whether if we made an offer along those

lines it would be acceptable by the Public Service Commission,

and not be thrown down as previously.

Q. This provides for the Company financing the work? A.

As T rei^all it it was private capital.

Q. How did ynii dare suggest to the Public Service Commis-

sion that you would do such a thing as that if you didn't know the

-Company would do it ? A. T didn't. That is the reason why \

•say not necessarily.
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Q. ISTow just look this paper over again, JVIJr. Shonts ; isn't that

a proposition ? A. It was a proposition if he would have accepted

it; that is, if the Public Service Commission would accept it I

would have then asked our people for authority to carry it through.

Q. You believe you could have done it ? A. Yes, sir.

Q. This was what they were willing to do ? A.I think I could

have put it through.

Q. And this was the result of your knowledge of your people

and your many conferences with them on many occasions ? A.

Yes.

Q. You were not talking through your hat? A. I was trying

not tO'.

Q. You were putting out what you believe your Company would

stand for ? All j'ou wanted was a reasonable assurance that you

were not going to be humuliated by having it thrown in the waste-

basket as two others were?- A. Yes.

Q. What was the result of this thing? A. ISTothing ever came

of it. I will add that I got a lot of information this morning that

I never knew before.

Q. When you called upon the Mayor at St. Jamese about April

32nd, 1910, you knew this thing was in Mr. Wilcox's hands,

didn't you ? A. Oh, yes.

Q. Did you tell the Mayor you had made this proposition ? A.

J imagine so.

Q. You might have done so ? A. I think I did.

Q. You told the Mayor you had made a proposition for doing

this work at your own expense ? A. I have no recollection. ^My

natural recollection is, to be perfectly frank about this matter,

and if I talked about it I told him. The best record, Mr. Counsel,

that I can give as to what happened there was my personal and

private memorandum dictated the next day, and which of course I

never supposed would see the light of da.y. That is in the record.

I make this point, Mr. Counsel, just to clear that up, inasmuch as

I thought it was a fair point to make and it was my own state-

ment of myself as to what I had said and of which even the Mayor

had never seen a copy.

Q. Now this offer that you had of September 22nd, 1909. That

offer was approved by your people, wasn't it? A. Oh, ves. I

think that was our offer, but I think it was in June, 1909.
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Q. And what was offered in the offer of 1909 in regards to the

use of capital, was it to be the Company's capital ? A. Tes. The

iirst offer was private capital. If it had been accepted I don't

know where we would have got the money.

Q. And that provided for four tracks at Madison Avenue ? A.

Yes.

Q. Four down the west side, that is what you called it, didn't

you? A. Yes.

Q. And that would have been a iive-cent fare, would it not?

A. Yes.

Q. So when you went to St. James the Mayor knew by what had

happened before and by what you had probably communicated to

him that your company's proposal was to do a large work of that

kind and finance it yourselves ? A. They must have known. There

is only one thing that I want to be perfectly frank about. I don't

want to be misunderstood. Our two plans of 1909 had been pre-

viously rejected and this proposition we had not heard from, so I

don't remember for that reason whether I had mentioned this or

not.

Q. Now we come to your offer of July, 1910. That did not

provide for your own iinancing of the proposition completely, but

called for city money as well as private capital, didn't it ? A.

Yes, that is my recollection. My recollection was refreshed by

the reading of that comparison by Mr. Whitney this morning.

Q. Did you talk with the Mayor about that change? A. I

don't think I ever talked with the Mayor in regard to these mat-

. ters after these two engineers came into the situation.

Q. Did you talk with Mr. Martin about it? A. Yes, fre-

quently.

Q. Mr. Martin, you understood, represented the Mayor? A.

I understood that Mr. Martin and Mr. Ingersoll represented the

Mayor.

Q. Did you understand from Mr. Martin and Mr. Ingersoll or

either of them that the Mayor would be agreeable to the use of

public capital and private capital ? A. I imagine I did. I have

no clear recollection.

Q. When the Mayor spoke publicly about your proposition of

July, 1910, didn't he condemn it? A. I don't remember about
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that. I remember that the Mayor spoke publicly about it later

on.

Q. Didn't he particularly condemn your proposition ? A. I

don't remember that. The proposition that he particularly con-

demned I remember was when we reached an agreement in July,

1911.

Q. Didn't he particularly condemn the 1910 proposition? A.

jSTot that I recall. He may have. I think I read something about

that the other day. That was in 1911, as I understand it. I

think when Mr. Prendergast changed his vote I think that was

the time when the Mayor publicly condemned.

Q. x^ow what was there in the conversation between Martin and

IngersoU and yourself prior to July, 1910, that led you to offer

the proposition for the use of public capital along with private

capital ? A. I cannot tell you the conversation we had now, Mr.

Counsel.

Q. You were very careful to give an informal proposition in

March, 1910, because you didn't want it turned down ? A.

Yes.

Q. And that of March, 1910, was similar to the one of 1909

in the use of private capital? A. Yes.

Q. How did you dare take the risk of having your proposition

turned down again by offering public and private capital unless

you had an understanding? A. I suppose we did have an under-

standing.

Q. What was that understanding? A. I really couldn't say.

Q. Oh, now, Mr. Shouts, please try to think about that. A.

"Well now, you know, Mr. Moss, there were several, in fact almost

uninterrupted conferences regarding this matter. Many things

happened, and to tell you just what happened or how the vote

stood I couldn't say.

Q. I didn't ask you to say how the vote stood, Mr. Shouts.

IN'ow, Mr. Shouts, you were very careful with that paper there to

make it informal so as not to run any risk. Why didn't you make

it formal ? A. It was a memorandum. That is all that is.

Q. You took that precaution so that you would not have at

least the humiliation of having it thrown into the wastebasket ? A.

I presume probably that is so.
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Q. And you answered that when you submitted an open formal

proposition in July, 1910, for the use of private and public capi-

tal which was done because you had some understanding? A. I

imagine that is so.

Q. With whom ? A. I imagine that as a result of the confer-

ences we had had with Mr. Martin and Mr. IngersoU and the

Public Service Commission.

Q. Pardon me, Mr. Shonts, what members of the Public Ser-

vice Commission or what representations did you make to that

Commission between March, 1910 and July, 1910? A. Why, I

kejDt up my usual relations with the chairman of the Commission.

Q. Did Mr. Wilcox see you ? A. Oh, yes.

Q. Was he the only one ? A. I don't know about that.

Q. Is he the only one you remember ? A. Yes.

Q. Was it agreeable to Mr. Wilcox that you should put in that

proposition for public money and private money ? A. I don't

know whether it was.

Q. Wasn't he opposed to it? A. Judging from the action of

the Public Service Commission he must have been.

Q. Didn't you think you had the Mayor and he could put it

over ? A. I certainly did think we would have the support of the

Mayor.

Q. You thought the ilayor was going to stand by you ? A.

Yes.

Q. You thought he was converted ? A. Yes.

Q. By seeing you ? A. No.

Q. By seeing you and your figures ? A. ISTo.

Q. How do you suppose Mr. Martin convinced him that tlie

people connected with the Interborough Eapid Transit Company
were better than he had thought or known them to be? A. I

think Mr. Martin can answer that better than I can.

Q. Mr. Martin followed the policy of Mr. Towns, did he not?

A. Yes.

Q. He came to you with pretty good credentials ? A. Yes.

Q. You knew when you were talking with Mr. Martin you were

talking with the Mayor ? A. The Mayor's representative.

Q. You felt confident that what you said to Mr. Martin was

said to the Mayor? A. Yes.
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Q. You knew that the Mayor had a bad opinion of some of the

people in the Interborough Rapid Transit Company? A. That

was certainly indicated.

Q. But the was afraid of the Crocker interests ? A. I don't

know.

Q. Of the Freedman interests ? A. Not that I know of. I

don't know.

Q. How do you account for the reason of your dual propositon

being thrown into the wastebasket and getting a black eye know-

ing that Wilcox was against you? How did you expect to put

this proposition over ? Was it because you thought the Mayor

would put it over? A. I don't remember that Wilcox was offi-

cially opposed to it. I say that I anticipated he was.

Q. You heard me read this letter of the

to Colonel Williams this morning in which he stated his ideas to

the effect that the branch office of the Interborough Rapid Transit

Company was located in the City Hall, and that he meant Mayor
Gaynor. Did you feel that the Mayor was so strongly upon your

side that you could take a chance of Mr. Wilcox's opposition ? A.

I don't know whether that idea occurred to me.

Q. Didn't you think about that? A. ISTo.

Q. Well, Mr. Shonts, you got a bonus for having got the Mayor
and having carried it through, didn't you? A. I wouldn't say

that.

Q. Well, you got a bonus for doing v?hat was a good thing for

the Company? A. They voted me some extra compensation.

Q. Wow then, your conversion of the Mayor was not simply

a matter of figures. You realize, Mr. Shonts, that you brought

across the man who had called the members of the Interbrough

Eapid Transit Company scalawags, etc., and I would like to know

how you brought that about. A. There is the gentleman over

there who can tell the story.

Q. Who is the gentleman that can tell the story ? A. Mr. Mar-

tin and Mr. IngersoU.

Q. Did you expect, Mr. Shonts, to have that offer of July,

1910, turned down ? A. If we had expected it we would not have

made it.

Q. After July, 1910, what was the next offer you made? A.

In December, 1910.
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Q. In what important respect did that differ from the offer

of July, 1910 ? A. The offer of December, 1910, was out third,

as I recall it, and last, and was an offer of what we could do with

private capital. That offer was tentatively accepted.

Q. "What was the difference between the offer of July 5th, 1910,

:and December 5th, 1910 ? A. The offer of December 5th, 1910,

practically offered to do the work with private and city capital.

That was our third and last offer.

Q. What was done with that offer ? A. That offer was tenta-

tively accepted by the Public Service Commission and it was sent

over to the Board of Estimate and Apportionment with a note by

Chairman Wilcox that the Public Service Commission, subject

to certain modifications were prepared to accept that offer. As

a result of that action a committee was appointed of which Mr.

McAneny was made chairman by the Board of Estimate and Ap-

portionment, to represent that body in joint investigation of the

subject with the Public Service Commission. That resulted in

the practical reopening of the entire question.

Q. When you found your proposition of July, 1910, rejected,

apparently because it provided for city money as well as private

Tuoney, you went back to your own plan and made as large an

offer as you felt you could for private capital ? A. Yes.

Q. Did you have any conversations with Mr. Martin about

that offer ? A. I don't remember that I did.

Q. Did you have any conversation with the Mayor about that

offer ? A. ISTot that I remember.

Q. Did you have any conversation with anyone representing

the Mayor which led you to believe that the Mayor would be agree-

able to that proposition ? A. I don't remember.

Q. Had you any discussion with the Mayor ? A. I didn't have

discussions with the Mayor.

Q. With the Mayor's representative ? A. That may be.

Q. Did you think there was lull in their activities ? A. Yes.

Q. Did you think this was going to have the Mayor's approval ?

A. I hoped so.

Q. Did you think so? A. I cannot remember.

Q. Did you think the Mayor was going to approve that plan of

December, 1910 ? A. I cannot say.
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Q. Did you put that in without the Mayor's approval or with-

out thinking he would approve it or did you put it in thinking he
would approve eit ? A. I couldn't say.

Q. Did any disturbing element come in about that time? A.

Not until after the Mayor had been referred to this Committee.

Q. This Committee was headed by Mr. McAneny ? A. Yes.

Q. Didn't you come to look upon Mr. McAneny as opposed to

your plan ? A. No.

Q. Didn't you in your plan provide against the possible oppo-

sition from Mr. McAneny ? A. No.

Q. For whatever reason that might exist ? A. No.

Q. When you found the Brooklyn Bapid Transit Company com-

ing in as a competitor did you do anything to head them off ? A.

Not after they came in. We had spent a lot of money and we
used every facility at our disposal to try to convert the people,

both as to advertising and every other means.

Q. Then there was a newspaper campaign? A. Yes.

Q. There was a time when the Brooklyn Rapid Transit Com-
pany people seemed to have it all ? A. Yes.

Q. How was that expressed, by what legal action? A. Some-

thing the Public Service Commission did.

Q. What did they do ? A. As I recall it, they proposed to

award the contract, and apparently did award the contract, that

was in July, 1911.

Q. You say that was in July, 1911 ? A. I think it was.

Mr. Quackenbush.— If you want to be accurate, I will state

that on the 27th of June, 1911, the Interborough Eapid Transit

Company withdrew its offer and subsequently the City authorities

proposed to vote to the Brooklyn Eapid Transit Company the

whole scheme. The matter rested until about the 19th of July,

1911, when it was proposed to take the matter up again, and then

it was at that time there was a letter from Mayor Gaynor, of which

you have spoken, and a change in the vote of Comptroller Prender-

gast. That is my recolleetion.

Q. On June 27th the Interborough Rapid Transit Company

withdrew from the field. That left the whole thing open to the

Brooklyn Rapid Transit Company. Isn't that the time when Mr.

A 11
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Gajnor and Mr. Prendergast voted with the Brooklyn Kapid

Transit Company without any warning ? A. I don't know.

Q. I would like to know what conferences you had with the

Mayor a,t or about that period ? A. ISTone that I remember of.

Q. Or with Mr. Martin or Mr. IngersoU. A. None that I re-

member of.

Q. Did you discuss this afterwards with Mr. Freedman? A.

No more than anybody else.

Q. Were you in conference with any persons as to the steps that

should be taken to protect the interests of your Company ? A. I

only had conferences with the Board of Directors of the Inter-

borough. I kept them fully advised at all times.

Q. What did you do to protect your interests ? A. What par-

ticular time are you speaking of now ?

Q. At the time these conferences were begun. A. We reached

an agreement on July 19th.

Q. Who did? A. The Interborough Rapid Transit Company.

Its financial backers saw that nothing would be done that they

would not stand for from the money point of view. It was at the

Metropolitan Club, and our minds seem to have met, and they

shook hands and said the transaction was closed. It was either

that day or the next day that Mr. Prendergast, after leaving that

meeting, expressing himself as satisfied with the results, changed

his mind and announced publicly that he would not be a party

to it, and it was then that the Mayor issued this letter.

Q. The Mayor aligned himself with Mr. Prendergast ? A. Yes.

Q. Did you recognize then in Mr. Gaynor and Mr. Prendergast

elements which were jeopardizing the understanding that you had

reached ? A. Certainly, but I would not say jeopardize.

Q. They were explointing an agreement which they had entered

into ? A. Yes.

Q. To your mind was any sufficient reason given for doing

that ? A. I never knew. I don't know.

Q. Did you look upon the Mayor and Mr. Prendergast as the

important points in this trouble ? A. No.

Adjourned until March I7th at 11 a. m.
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MARCH 17, 1916

Me. Wesley Wait: (Residence, ISTewburg, JSTew York; rep-

resenting himself) I will read this. It is very important, because

it is the correspondence between the President of the United

States and mjself, between the Governor, the United States At-

torney-General, and the State Attorney-General, so I wish to be

reported accurately.

]\Iy appearance before this Committee is twofold: First, as a

taxpayer of the city ; second, as a defender of the Federal Consti-

tution. My patriotism is natural and inherent. On my maternal

side are the Molds, that gave of life and property. In 1780, Con-

gress made a requisition upon the several States for the necessary

funds to co-operate with the French land and naval forces. In

this State, out of two hundred and eighty-four subscribers, four of

my family gave largely in money and all in service. They served

not only in the Revolution, but in the Indian Wars.

On my paternal side, the Waits are known for their patriotic

spirit. The D'ownings are my relatives, and my marriage asso-

ciations are with the Rawlings, one of whom was in Washington's

bodyguard. General John A. Rawlings, General Grant's chief-of-

staff, was my father-in-law.

Can you doubt my sincerity of patriotism ? When I see such in-

fractions of tho basic laws of our land, dishonest men squandering

the hard-earned property of my fellow-citizens, that which the

Constitution of our government specifically directs to be super-

vised by law, I cannot be still. Your investigation certainly dem-

onstrates the chaotic condition within this State, and the neglect

of those officials sworn to protect the Federal and State Constitu-

tion.

The Federal Constitution says, in Act III, section II, para-

graph I :
" The judicial powers shall extend to all cases in law

and equity arising under this constitution and between the State

or the citizens thereof."

This is why I addressed a letter to the President of the United

SItates, which I shall read immediately.
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Article IV, section I, paragraph I, of the Federal Constitution

:

'' Full faith and credit shall be given in each State to the public

acts, records and judicial proceedings of every other State." Can

any other State give faith and credit to the acts that this investi-

gation by its disclosures, producing a precedent beyond all con-

ception of dishonesty, and remain unrecognized by the Federal

and State Attorney-Generals ?

Article IV, Section XI, paragraph IV, Federal Constitution:

" The United States shall guarantee against domestic violence."

The sword is not the only instrument that destroys life, happiness

and liberty. Ten times is death preferable to the humiliation and

starvation of its people by dishonest acts of public and private cor-

porations, sanctioned by public officials, contrary to this paragraph

of the Constitution.

" JSTewburg, ISTew York, February 19, 1916.

" The Hon. Woodrow Wilson, President of the United States,

Washington, D. C.

"My dear Mr. President: The letter, of which the en-

closed is a copy, has been forwarded to the Governor of the

State of New York, and I ask that you call the attention of

the Department of Justice to the infraction of the law.

" Yours very faithfully,

" WESLEY WAIT."

" ISTewburg, JSTew York, February, 19, 1916.

" The Hon. Charles S. Whitman, Governor of the State of

New York, Albany, ISTew York.

" My dear Governor : While in New York City last Tues-

day, the 16th, I called on Senator Thompson, now investigat-

ing certain acts in reference to the Interborough Railroad of

the City of New York. My call was to express my opinion

that the contracts between the City of New York and the dual

system of the subway, the Interborough and Brooklyn Rapid

Transit Company, are contrary to the Constitution of the

United States, if not also to the Constitution of the State

of New York.

" The diversion of public moneys to and in control of pri-

vate corporations is to my mind illegal. Public moneys
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raised by taxation without public repreaeutation is against

the fundamental principles of our Government, and was the

cause of the rupture with our mother country. Public mon-

eys are raised for a specific purpose, and each allotment is for

a specific purpose and cannot be diverted; otherwise, if so,

all becomes void and illegal. Those officials so diverting the

funds are responsible to the State.

" Article V of an Amendment of our Federal Constitution

reads that ' No citizen shall be deprived of life, liberty or

property without due process of law, nor shall any private

property be taken for public use without just compensation.

No State shall make or enforce any law which shall abridge

the privileges of the citizens of the United States, nor shall

any State deprive any person of life, liberty or property with-

out the due process of law, nor deny to any person within its

jurisdiction the equal protection of the laws. The powers

not delegated to the United States by the Constitution nor

prohibited by it to the States, are reserved to the State re-

spectively as to the people.'

" You will note that the Federal Government is strictly

specific in its regard to the property, as it is to life or liberty.

The three are essential to the enjoyment of any one, and any

one taken away destroys all.

" The affairs of the subway construction, to my mind, is

the entering of wedges to the destruction of our republic, and

any true citizen that is capable of judging will apperciate the

fact. This is the most outrageous insult to the American peo-

ple ever attempted in America. The men connected with this

imposition should be ostracised from American recognition.

It is more gross than the injustice of the old Roman dynasty.

The people of this State will look to you for the enforcement

of the law, and that public moneys so diverted be restored to

their proper place, and that such scandalous acts do not con-

tinue longer in the use of public money.

" Tours very faithfully,

" WESLEY WAIT."
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" State of New Yoek, Executive Chambee.
" Albany, February 21, 1916.

" Mr. Wesley Wait, Newburg, New York.
" Dear Sir : By direction of the Governor, I write to ac-

knowledge your letter of February the 19th, and to inform

you that I have this day referred the same to the Attorney-

General with the request that he communicate further with

you relative thereto.

" Very truly yours,

" FRANKLIISr B. LOED,
" Counselor to the Governor."

"State of New York, Office of the Attoeney-Genebal,

Albany, February 25, 1916.

" Mr. Wesley Wait, Newburg, New York.

"Dear Sir: Governor Whitman has transmitted to me
your letter addressed to him February 19. I have read your

letter with care. The difficulty with your position, it seems

to me, is that the Court of Appeals, in the action brought by

the Admiralty Eealty Company, has sustained the constitu-

tionality of the dual contract. I know of no available method

of questioning the force and effect of the determination of the

Court of Appeals upon the subject.

" Yours very truly,

" E. E. WOODBUEY,
" Attorney-General.

" By Merton- E. Lewis,

" First Deputy."

"February 25, 1916.

" The Hon. Woodrow Wilson, Washington, D. C.

" My dear Sir: On February 19, 1916, I addressed a let-

ter to you, enclosing a letter to the Hon. Charles S. Whitman,

Governor of the State of New York, in reference to the in-

fraction of the Constitution of the United States by the City

of New York and the Interborough and Brooklyn Rapid

Transit Companies. I have received no response to this

letter.

" The highest court of this State has passed upon this ques-
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tion, and it is my opinion that they erred in their decision.

The Constitution of the United States is in jeopardy. It is

the duty of the officials, under their oath of office, to protect

the Constitution. It is your duty and the people so demand
it.

" Very truly yours,

" WESLEY WAIT."

White House,

"Washington, February 26, 1916.

" My dear Sir: Permit me to acknowledge the receipt of

your letter of February 25, and to say that by the President's

direction, the matter is being brought to the attention of the

Attorney-General in connection with your previous letter.

" Sincerely yours,

" J. P. TUMULTY,
" Secretary, The President.

" Wesley Wait, Newburg, Is. Y."
" Newburg, 'New York, February 26, 1916.

" Hon. E. E. Woodbury, Attorney-General, Albany, IST. Y.

"Dear Sir: Your letter of February 25, 1916. received

and contents noted. I am somewhat disappointed that the

Governor referred this matter to you, believing that this is

of sufficient importance, being a constitutional question, that

the Governor should take the responsibility upon himself, as

a lawyer by profession and the chief executive of the State.

" The Roman republic began its decline similar to the con-

ditions that are prevailing in our republic to-day. The fall

of the various republics was the essential incentive of the cre-

ators and signers of our Declaration of Independence and

Constitution. The personal infringement upon the people

in the old Eastern Hemisphere impressed upon the minds of

our forefathers the torture and humiliation of their natural,

inherent rights, so that they were insistent that the future

generations of this new republic should not endure what the

experience of the past had been.

" The practical politician to-day is likened to the politician

of the old Roman regime, or the politician of the Revolution
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or the Civil War. Wealth and political power was their prin-

cipal aim in life, regardless of personal or governmental re-

sults.

" The government at Albany was changed last year, and

men were put there who were placed in nomination by the

Eepublican Party. The people of this country know, through

the public press, that the Federal and State Constitutions

have been disregarded in political debauchery.

" You stated in your letter that the Court of Appeals has

sustained the constitutionality of the dual contract. If you

have followed the investigation of Senator Thompson, you

Avill note that most of the attorneys that were interested

in the case are, and were at the time, aware of the uncon-

stitutionality of the contract and so stated. You see there

no sincerity when pleading before the Court of Appeals.

Upon this ground, my belief is that the court may summon
these men to re-arguing the case and punish those guilty

for their perfidy. This humiliation of the highest court

of the state cannot go unnoticed. My confidence is with the

court and with the men in authority at our administrative

centers of justic. If they fail us, what may we expect ? Are

we about to return to the ages of the long past ? Have we

degenerated to the state where gold and pleasure is our God ?

" The small element is generally the keystone of the whole

structure, and it is for those in authority to guard and pro-

tect that which is essential to a pure and prolonged life of

government. It is my prayer that if the highest court of the

state has erred that it may rectify the error in justice to the

people and honor to themselves. I know that our courageous

Governor, if he sees an error, will be true to his people and

lend his assistance to the purification of the governmental

affairs of state."
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" State of 'New York, Office of the Attorney-

General, February 29, 1910.

" Mr. Wesley Wait,

ISTewbiirg, ISTew York.

" Dear Sir:

" I have your letter of the 28th. I presume that, upon

reflection, you will realize that the time of the Governor is

so fully occupied with the cares and responsibilities of his

office that it would he difficult, if not impossible for him,

particularly during a session of the legislature, to give care-

ful attention and study to a serious constitutional question.

For that reason, he is compelled to rely upon the advice of

the Attorney-General in matters such as the one in which

you are interested and concerning which you wrote to him.

" I have followed closely the investigation of the Commit-

tee of the Senate and Assembly which has concerned itself

with the subway contracts. While every one is entitled to

his own opinion as to the constitutionality of the act which

authorized the City of New York to enter into arrangements

with the Interborough Eapid Transit Company and the ISTew

York Municipal Railroad Company, there seems tO' be no

feasible way of accomplishing a rehearing by the Court of

Appeals, except upon the application to the Court of Appeals

by the duly constituted authorities in the City of ISTew York.

Should Mayor Mitchel find it desirable to make such an ap-

plication on behalf of the City, it is not impossible that his

request might be given respectful attention. I do not, how-

ever, see how the Governor is in a position to intervene, nor

can I see what step, if any, the Attorney-General is in a posi-

tion to take in connection with the matter.

" Yours very truly,

"E. E. WOODBUEY, Atfcorney-Generay,

" MEETON E. LEWIS, First Deputy."

" JSTewburg, N. Y., March 3, 1916.

" Honorable Woodrow Wilson,

Washington, D. C.

"My Dear Mr. President:

" Your letter of the 29th received. I am enclosing a clip-
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ping to illustrate the great influence that certain elements

are bringing to bear on the investigation of the dual subway.

" The State Legislature has refused the Thompson Com-

mittee the power to investigate t£e contract between the City

of 'New York and the dual system. I also enclose a letter to

the Attorney-General of the State and his reply."

" The rest of that letter I don't wish to make public."

" E. E. Woodbury,
" Attorney General, Albany, IST. Y.

"My Dear Sir:

" Your letter of the 29th received. I am glad to note you

are following the investigation. Their acts are very inspir-

ing toward good government, I assure you."

" In the same mail, I received a letter from President

Wilson saying he had placed my communication with the

Attorney-General for his attention.

" I believe this constitutional question will become a na-

tional issue in the coming election. In honoring the flag, we
must not forget it is only the symbol of the constitution. I

would like to know how the government at Albany stands on

the question.

" State of New York, Office of the Attorney-General.

March 6, 1916.

" Wesley Wait,

Newburg, New York.

"Dear Sir:

" I acknowledge the receipt of your letter of the third

instant. In reply, have only to say that the matter in which

you are interested is one which is peculiarly within the pro-

vince of the city authorities of the City of New York. I

can see no propriety, for the present at least, in the initia-

tion of proceedings by the Attorney-General or a rehearing

upon the constitutional question involved in the dual subway

contract." " Very truly yours,

"E. E. WOODBUKY, Attorney-General,

"MEETON LEWIS, Pirst Deputy."
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" Department of Justice, Washington, D. C.

March, 2, 1916.

" Wesley Wait, Esq.,

Newburg, New York,

"Dear Sir:

" I beg to acknowledge your two letters to tlie President

of the 19th and 25th ultimo which have been referred to this

department for reply. You appear to claim that the contract

between the City of New York and the dual system of sub-

ways in said city is contrary to the constitution of the United

States.

" Your letter is entirely too vague to enable this depart-

ment to form an intelligent opinion upon the subject. In

so far as your statements go, there is not the slightest indica-

tion of anything violating either the federal constitution or

any federal statute.

" EespectfuUy,

" For the Attorney-General,

" WILLIAM WALLACE, JE,
" Ass't Attorney-General."

" Newburg, N. Y., March, 8, 1916.

" Attorney-General,

Washington, D. C.

"Dear Sir:

" Yours of the 2d inst. at hand. Would say, in regard to

the contract of the City of New York with the dual system of

subways in that city, that my position is under the constitu-

tion of the United States it is unconstitutional for a state

government to tax its people for constructive work com-

pletely or in part under the supervision and control of a

private corporation as in this case. Such a procedure would

be contrary to the spirit of the constitution in its guarantee

of protection of life, liberty and property, so essential in a

democracy. This is merely using public funds to further

a private enterprise. With such a precedent, it would not be

unlikely that many other private corporations or semi-private

corporations or individuals may apply for public funds.
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" The dual subway system is an enterprise entirely in-

dependent of the State, except as it comes in conflict with

the Public Service Commission, and in the same position as

various other railroads of the State. To allow them to use

State funds is public capital going into partnership with

private. To my mind, anything of this kind is entirely un-

constitutional. It is important that the federal government

investigate sincerely where infraction of the law is apparent,

as shown in the recent investigation in ISTew York City of

this matter.

" The abuse of public funds has long been he source of

the evil of governments and the fall of many. If a precedent

is established in this case, the abuse will follow. My protest

is in the interest of good government, and I have no personal

interest in the matter. To expect the support of the citizens

of this nation in time of stress, we must protect their interest

in the time of peace." (Applause.)

Senator Thompson.— We are very glad to have that informa-

tion, Mr. Wait. I want to say this to subsequent speakers, that

this hearing is given for an opportunity to the people to express

themselves on the matter of proposed legislation to be recom-

mended by this Committee to the Legislature. The principal sub-

ject is the question of turning over what now is operated under the

administration of the State; to wit, the Public Service Commis-

sion, in the construction of the subway system here, under what is

known as the dual subway contract.

ISTow, those dual subways are in process of construction under

the administration of the Public Service Commission appointed

by the State. The city pays the money and the cost of the Com-

mission. The question occurs as to whether we ought to now have

legislation to have this subway construction turned over to the

city government, either the Board of Estimate and Apportion-

ment, the Borough Presidents; or a Committee, or a Board, or a

Commission, under the jurisdiction of the City, to be appointed

by the Mayor or the Board of Estimate, or to be confirmed by the

Board of Aldermen or the like. That is the principal subject to

"be discussed.
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The next proposition is the city being in partnership, so called,

with various railroad companies here. Should there be legislation

giving the city representation in the operation of the railroads ?

We will also take up for consideration the question of bringing

water companies under the jurisdiction of the Public Service

Commission, and possibly the question will be considered by the

Committee as to whether ferries ought to be subject to the juris-

diction of the Public Service Commission.

If these dual subway contracts shall be legislated and turned

over to the city for construction in the future, then it will be con-

sidered whether the first district ought to be enlarged by taking in

the remainder of Long Island or additional territory. If the first

district continued to build subways, then under the Constitution,

there arises difficulities in enlarging the district boundary. It

probably couldn't be done, but if that were taken away and the

first district was simply a regulatory and a supervisory body, it

would not be impossible to enlarge the district if it was thought

wise.

I recognize Mr. Cornelius M. Sheenhan, of the Allied Boards of

Trade.

Mr. Sheehan.— I think the proper legislation for this Com-

mittee to advise is the abolition of this Commission, for it is an

absolute fact that transit conditions have become immeasurably

worse under the Commission than they were before. For illustra-

tion, we were able to have in Brooklyn two hundred and twenty-

seven car miles per thousand passengers operated without any

commission. Today they are only operating one hundred and

seventy-two under this Commission.

For the seven years preceding the Commission, the B. R. T.

put on, without any Commission to force them, seven hundred

sixty-four new cars, and in the eight years of the Public Service

Commission, they put on one hundred and one new cars, and

withdrew one hundred thirty-three, so that, as a matter of fact, we

have ninety-two fewer elevated cars in Brooklyn today and sixty

more surface cars, or a reduction of thirty-two cars in Brooklyn

in eight years under the Public Service Commission.

It has been an expense. They have stood between the corpora-

tions and the public and have served the corporations rather than
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the people. But, if the Commission is to be continued, it ought

to be elected, and we would not have as we have today on the

Commission, one man living in Baldwin, even though he has an

official voting residence in Brooklyn; one man who was the con-

sulting engineer of both the Interborough and the B. E. T. ; a

representative from ISTebraska, only here two years; and an old

man, seventy-eight years old, who never interested himself or

never knew anything about the transit situation. That is your

Public Service Commission. (Applause.)

The next proposition which should be taken up is that that Pub-

lic Service Commission should be subject to the recall. (Ap-

plause.) That is, whenever twenty per cent, of the City of New
York sign a petition requesting a submission to the people whether

or not their public servants are performing public duties in the

way the public want, it should and must be submitted to the

people for their approval.

Senator Thompson.— We have recalled quite a lot of them, you

know.

Mr. Sheehan.— But, we prefer the pleasure, Mr. Chairman,

of doing that ourselves.

The next is that the Wagner Law should be repealed, the law

that made this thing possible, and there should be substituted a

law requiring that the minimum rental exacted by the city for

any subway would be interest and sinking fund paid by the city,

and at least a two per cent, profit upon the city's investment.

ISText, there should be a yearly limit on the amount of money

spent by the city in subways. We are up against this difficulty to-

day because the city waited so long to stop a three hundred and

twenty-five thousand dollar proposition that they were able to

plead the excuse that the city had not that amount of money at

the time, which was false, but it had a seeming probability. Now,

if the city spent each year five, ten or fifteen million, and every-

body knew it was that much and it was put into the budget, we

could not accumulate all this amount of money at one time, and

we would not have had a condition the same as we have, namely a

Public Service Commission take office on the 1st of July, 190Y,

and do absolutely nothing until March, 1913, and then let a con-
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tract clearly in violation of the Constitution of the State of ISTew

York.

The constitution prohibits the city from loaning its credit or

its cash to any private individual or corporation. I believe this

Committee ought to recommend to the city government that they

immediately proceed to annul this contract on the ground that it

is in violation of the constitution, and that the decision of the

Court of Appeals was secured by deceiving the court thi'ough a

collusive suit brought and paid for by the railroad companies in

order to secure this immense advantage.

Next is that the Commission should be compelled to notify

both the complainant and the Company simultaneously and use

all of the beginning of any hearing on the complaint of the citi-

zens, and that no case be re-opened without both sides being noti-

fied and being heard as to the question of reopening. I might

say, in reference to the former, that the companies have notifica-

tion of the giving of these hearings long before the complainant has

notice. The complainant never knows until he goes there at that

hearing who is the lawyer that is supposed to take care of his in-

terests, paid for by the public. I will say that in two different in-

stances where Mr. Backus, the man who made an exhibition of

himself here the other day, was the attorney representing the

Public Service Commission, he re-opened a case on the question of

the stairways on Gates Avenue after the decision was made in

favor of the complainants and set back the time. This was done

by Commissioner Bassettt, who resorted to the contemptible trick

of ordering the stenographer not to note the appearance of myself

and another person as representing the complainants, so that Sec-

retary Whitney would notify us, when we complained, that we had

not represented the case. It was put back and held back— this

was in 1908 — because the Commission at that time knew that

they were going to take in the third tracking over in Brooklyn.

So, you can understand that this dual subway contract with the

third tracking proposition began all the way back in 1908. I

say without any hesitancy that Commissioner Bassett knew what

he was doing when he made the decision.

The next point is that the notices that are sent out by the Pub-

lic Service Commission for these various hearings are generally
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mailed on Saturday and received by those who are fortunate

enough to get the calendars Monday morning in the first mail,

sometime between eight and ten o'clock. In a very important

case, for instance, the consolidation of the Coney Island and

Brooklyn Eailroad with the B. K. T. system, the notice was

mailed Saturday afternoon, reached my house at ten o'clock Mon-

day morning, and the hearing took place at ten-thirty in 154 Nas-

sau Street. ISTow if I had not had the information ahead, I could

not have been over there.

They held a two hour and a half hearing that day, and put it

over until Thursday of the same week. Commissioner Williams,

the ex-employe-attorney of the B. K. T., was the presiding com-

missioner in the case, and he was trying to get the civic organiza-

tions to go upstairs while he announced the adjournment of the

case to the next Thursday. They intended to put over that deal in

that manner.

The regulation of these things should be entirely different.

There should be a system whereby the public could understand

what is going on in the Public Service Commission. For illustra-

tion, we have today what is known as the formal and informal

files in the Commission. The informal files are the complaints

of the citizens, the communication with the companies, and if

there be no formal hearing, all this matter remains in informal

files. If there be a hearing, the formal files begin only with the

minutes of that hearing, so that all that takes place between the

time that the citizen notifies the complaints to the Commission

and the setting of the hearing, becomes informal files, and by

order of Secretary Whitney, now rewarded for his faithfulness to

be a commissioner, access by the public has been denied to those

files. So, if you are preparing your case to argue it before the

Commission, you can not get at the communications between the

Public Service Commission and the railroad, to know what has

taken place and what communications, if any, have been received.

In a number of cases, we believe that there are no communica-

tions, except it be those over the private wires of the Commis-

sioners with the companies themselves. We have good reason to

believe that not only was Commissioner Wood's telephone used to
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conduct conversations, but that other commissioners used the tele-

phone constantly in communication with the railroad company.

The people have absolutely lost faith in that Public Service

Commission. When their ex-attorney was forced off for fear he

would have to face the issue of the company putting up $30,000 to

put him on that Commission— and that is why he resigned—
and when the railroad compaines are able to substitute in his place

their consulting engineer, then the public are entitled to distrust

the appointing power and the Commission itself.

Ifow those are the difficulties we have. First, we ask to abolish

the Commission. There is no reason in the world why the City

of New York should spend its money to provide railroad accom-

modations in order that the railroad companies will make the profit

out of it and the people will get no relief. In the good old boodle-

aldermen days, they bribed the aldermen for a franchise, but the

railroads did a.t least lay the tracks, did supply the equipment and

did pay taxes, no matter how small the taxes were. But we
have changed it now. We don't go to the Board of Aldermen any

more. We go to a more respectable body, and that body gives the

railroad company not only the streets to use, but creates new

streets for them, at enormous expense, to put these subways in,

lays the rails for the company, and gives them their credit for

every dollar that the railroads to-day are alleged to put in, or bor-

rowed on the credit of the City of New York.

The hundred-page mortgage filed by the B. E. T. with the re-

corder in B'rooklyn founds their claim by mortgaging the streets

of Brooklyn to raise one hundred million dollars, and this com-

pany that borrows this money, the M^inicipal Railway Company, a

subsidiary created by them, turns over all its property to the New
York Consolidated Eailroad Company, so that if they fail to pay

their bonds, none of the property owned by the B. R. T. is respon-

sible for, or can be seized on in payment of any of the debts of

the B. E. T. growing out of this.

So, if the company should fail to pay their interest and foreclo-

sure proceedings would be taken, the successful bidder would get

the streets, the franchise and the property of the City of New
York. The City of New York has provided every dollar of this

money, and in return it is not even going to get good service.



338 Investigation of Public Seevioe Commissions

JSTow we believe, Mr. Chairman, that this Commission ought to

be abolished, because it serves no useful purpose. But if we are

going to continue it, touching our main subject of difference be-

tween the construction and equipment, we are unalterably opposed

to placing regulation and the providing of new railroad accommo-

dations in two distinct bodies, for this reason

:

Let us assume that the people of Brooklyn went, as they have

the right to go, to the regulatory body and complained of the tran-

sit conditions entering Brooklyn. The regulatory body could say,

with some truth, that with the present number of entrances from

Brooklyn into Manhattan, it is impossible to provide proper ac-

commodations at rush hours. Then we go over to the body whom
we charge with providing new accommodations, and that body

would turn around and say, and say truthfully, that until the body

that regulates it uses their present equipment up to their full

capacity, they refuse to supply city money to build more.

So, we come to the old condition of having to go from one body

to the other. Whatever body will have charge of this proposition,

if we continue it, ought to be given both regulatory and construc-

tion powers. I believe that that power should be taken away from

the State, and that that power should be placed in the City govern-

ment, because the people of the City pay the cost. It is their inter-

est and they have the right to have whatever they want. If they

do it rightly, they benefit by it. If they do it wrongly, they suf-

fer by it.

We should have the power right here in our own city, since we
pay every cent of the cost of this Commission, with the exception

of the salaries of the commissioners, if the Commission be con-

tinued ; but I would most urgently suggest and recommend, as the

only one solution of the question, that the City of New York not

only build all the new subways, but that they operate them them-

selves, municipally, and that they take steps to acquire all the rail-

roads now under private ownership as the only possible solution of

this vexed question of transit in the City of New York. (Ap-

plause.)

Mr. E. W. Mc'Guiee: (Representing the Franklin Board of

Trade of Brooklyn; residence, 147 Leffetrts place, Brooklyn)
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Mr. Chairman and Gentlemen: As President of the Franklin

Board of Trade, a pioneer organization in attempting to better

our transit facilities here and particularly in Brooklyn, and as a

member of the Committee of One Hundred that attempted to ob-

tain better transit facilities in Brooklyn, I have had occasion dur-

ing the past two or three years to find out something about transit

conditions here, and we have been earnestly at work trying to im-

prove them.

During that time, we have met at various public hearings and

otherwise, the Public Service Commissioners. We have also met

the ofE,cials of the City of JSTew York ; and I wish to say, first of

all, that we have found the Public Service Commissioners an abso-

lute hindrance to the cause of transit. I agree absolutely with

the previous speaker in regard to those conditions. If they had

been paid officials of those companies— the transit companies—
they could not have been more partisan or more injurious to the

cause. You can draw your own conclusions as to why
;
you have

just as good reason to find out as I have. I am simply telling you

the facts. That is what we have found.

Furthermore, I wish to say that my opinion has not been favor-

able to the officials. Wherever the cause of transit is concerned in

'New York, public officials seem to regard anyone asking for better

conditions with a good deal of suspicion. They don't regard you

with very much interest. They don't pay much attention to what

you say. That has been my experience. They have that " tired

feeling " whenever anyone talks to them, and the whole thing is

not calculated to give a very good opinion to a person who wishes

to improve transit conditions, and we have not found them help-

ful.

Therefore, I draw the conclusion that it would be no improve-

ment whatsoever to give the power over transit conditions here to

the public officials, and our Board of Trade and the citizens in our

neighborhood would be decidedly against any such proposition.

We cannot depend on our officials where the transit conditions and

the transit people are concerned. I regret very much to say that,

but in my opinion it is the truth.

Therefore, I am not prepared to say what laws should be en-

acted, but I can say this: That we wish no law enacted— our
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Eoard of Trade and the people whom I represent and with whom
I am acquainted— that takes into consideration the public offi-

cials as far as the transit problem is concerned here in the City

of New Yorkj and we will be against it every time. We say that

because we have learned it by hard experience.

I have given considerable of my time to this question. We
took it up, were the pioneers on this third track business, a most

disgraceful and outrageous proceeding, taking an elevated through

our principal street and ruining it, all for the purpose of some

persons who wanted the almighty dollar and not because they were

interested in Brooklyn.

The situation cannot be overstated here. The Chairman of this

Committee saw the attitude of some of those offiicials on the stand,

who were willing to defy the people of the State of New York,

if you please, or any other thing. That is the attitude of the Com-

missioners against us— no interest taken, improper notices sent

out, acting as though they were paid partisans for the transit com-

panies almost invariably. I am not overstating this; at least, I

don't think I am, and I think I will be borne out by the different

gentlemen that have appeared with me.

As I say, the public officials at the hearings of the Board of

Finance have taken no interest, practically. They may have had a

great interest, but they didn't show it. Therefore, it is no use, in

my opinion, to think that the public officials are going to step in and

make things a great deal better here in the transit situation. I

don't believe they are. I would a thousand times rather depend

on Senator Thompson and his Committee for relief. The work of

this Committee has been the one hope that we have had in three

or four years since we have been at work on this, and I want to

say g, good word for Senator Thompson. (Applause.) I never

saw him before. I have only seen him with this Committee, but

I wish we had a few more like him. I admire the fight he put up

against these men. I only wish he had succeeded. It is only

right that he should have succeeded, and I can tell him that when

he gets to the voters of Brooklyn sometime in the future, he will

find that out.

Senator Thompson.— That hasn't anything to do with subways.

Mr. McGuire.— I don't care, I am going to state it now that I
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am standing. I say that because I am interested and I believe that

wben a man does well, something should be said for him, and we
should let him know that we think so. This isn't talking exactly

to the subject, but there are one or two things that I am going to

say, if you will permit me.

We have listened with a great deal of interest to this testimony.

We are paying enormous taxes here in IS! ew York. My taxes have

increased largely, as they all have here. In the first place, the as-

sessed value of our homes is enormous, very much in excess of their

real value, and the amounts have been increased right along. What
are we getting for it? Improved transit facilities? No, we are

not. You have heard the talk about the cars here. We are not

getting improved facilities. Are we getting anything for this large

increase ? I doubt it very much. We may get a few things, but

for the most part, the taxes are entirely in excess.

We have been shown here the hundreds of thousands of dollars

that have been wasted for attomeyss' fees and various things that

have been apparently charged up to the city. The citizens of

Brooklyn propose to see that tra,nscripts are taken and that every

single attorney that has been engaged in any lawsuits in which col-

lusion has been had, reports of that will go to the Bar Association,

and we propose to see that those people are punished. (Applause.)

And furthermore, we propose that the transcript of tliis testimony

be taken to the district attorney, and wherever our money has been

stolen, we propose that the people who have taken it shall suffer

and go to the prisons, if necessary. We don't care whether they

are worth one cent or a million dollars. We propose to see it done
— at least I am going to do all I can to do it, and I shan't stop

until I am sure that I can't do it. We are thoroughly in earnest

here. We want this city governed well. We want people to treat

other people's money as though it was their own. They don't seem

to think that they can do it.

Senator Thompson. —That is what they have been doing, isn't

it?

Mr. McGuire.— I don't mean personal money, I mean citizens'

money. We are interested in this testimony, I say, and we propose

to see, as far as we are able, that the proper parties are punished

that ought to be. It is no pleasure to say this. It is no pleasure
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to have to come before a meeting of this kind and say these things.

It is not pleasurable at all, but on the other hand, it is not pleasur-

able to feel that the large number of the people of Brooklyn are

being swindled and imposed upon by such people. We believe that

the Public Service Commission has helped these transit companies

to carry out this plan. (Applause.)

Senator Thompson.— What would you say to a plan of subway

construction under the supervision of a commission of five men

appointed by the mayor, one from each borough ?

Mr. McGuire.— If I knew who the mayor was, I might be able

to tell you. (Laughter and applause.)

Senator Thompson.— Of course, you get a vote on that.

Mr. McGuire.— I hardly know, Senator, what to say about that.

My experience has been that those things don't work out well.

Senator Thompson.— Up state we have been pretty well given

to understand that New York wants home rule.

Mr. McGuire.— Of course they want home rule. You can see

the reason down here.

Senator Thompson.— If we could find some way to give it to

you, and a way that would be satisfactory, that is what the Legis-

lature would like to do, I am very sure.

Mr. McGuire.— We would like it, too, if we can get the right

sort of a plan, but I don't know how it can be done. That would

be something to be worked out, I think.

Mr. Thomas E. Smith.— (Representing the Forest Park Tax-

payers' Association of Queens) I am here to express the opinion

of the Forest Park Taxpayers' Association, which is a body of

men, all owning littlte homes, in Queens County. They are in-

terested in Mr. Thompson's suggestion for them to come here and

state their suggestions in reference to this change in the Public

Service Commission.

Our experience with the Public Service Commission has been

about the same as that of the previous speaker, but I think a little

worse. I will here recite the case of a gas hearing, which we got
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up a petition for to ask the Public Service Commission to get

eighty-cent gas for us through the Woodhaven section, Eichmond

Hill and Jamacia. I was appointed as a committee of one to go

before the Public Service Commission to make these charges for

us to get this eighty-cent gas.

I was referred to a gentleman by the name of Mr. Chamberlin.

This was in December, 1914. I stated to him the fact that they

were getting eighty-cent gas in East !N"ew York. He stated that

I would have to get proof and evidence, and submit it to the Pub-

lic Service Commission, to warrant us to have this eighty-cent gas.

I asked him if this Public Service Commission office wasn't in-

augurated for the benefit of the taxpayers just for such complaints,

and hadn't they the ability and the money and the paraphernalia

to get this evidence far better than us taxpayers, who had to go

out and earn our livelihood and pay them such enormuos salaries

— as I understood, fifteen thousand to the commissioners and the

other assistants all the way from two thousand five hundred to

twelve thousand. He asked me to wait a minute. Then he came

back and asked me to get a petition up, stating our grievance as

best we could, which I did.

We submitted it to him. We had a hearing on the matter before

Commissioner Maltby. We had to employ our own lawyers, who

were Mr. Wyatt and Mr. Jones, who happened to be members of

our Association. I asked Mr. Chamberlin who would represent

us. He says, " I will represent you." During the fourteen meet-

ings we had there, the only work that Mr. Chamberlin did was to

sit behind me, and I would turn around and say, " Well, what are

you doing in this case ?" He said, " There is nothing for me to do

in it."

In these fourteen meetings, gentlemen, we submitted proofs

there ample to show that the Brooklyn Union Gas was furnishing

the gas and that they were only under the name of Woodhaven,

Jamacia and Eichmond Hill, which I thought was a criminal of-

fense for any charter to be assigned, transferred or sold to another

corporation. We proved it in all our evidence which was pro-

pounded, showing that they were employes of the Brooklyn Union

Gas. We submitted our evidence on our own time, just as we are

doing it here, not getting reimbursed for the same— doing it
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gratuitously. We sat there these fourteen meetings, and there was

a lot of evidence submitted there which you wouldn't believe the

expert witnesses would put up, but being, as I am, a builder, I

had statements made to show for it.

They stated that their upkeep to convey a two-inch pipe from

the main of the street-line to the building or the curb-line was

greater than the main itself. I asked the reason why. They

stated that the improvements, such as sidewalks and curb, would

have to be taken up, and that was the reason why the expense of

that main running into the building was greater than the mains

— the four and six-inch mains— in the main streets, as that sec-

tion was all dirt roads.

I was put on the stand, and in the meantime, I had my bills.

The question was asked of me by my attorney— that is, the at-

torney we employed for the Forest Park Taxpayers' Association

— whether the company paid for the installation of that pipe

from the building-line into the street-line. I said they did not,

that the builder paid for the same at fifteten cents a foot ; and

I produced the bills from the company, proving what I had stated.

I also stated that in all of the construction work of this line of

pipe when it was tunneled, there was no taking up of improve-

ments.

I am only submitting these facts, gentlemen, to show what we
went through to prove we had a case. In the writing up of the

briefs of the case, our oAvn attorney had to do that also. If I can

remember rightly, it was eighteen months ago that our case was
submitted. They haven't rendered us a decision in the matter

as yet.

Mr. Whitman removed Maltby when his time expired, and he

was the only decent commissioner we ever went before in our ex-

perience of seven years with that worthy body of Public Service

Commissioners. We wrote a letter over here to the newly ap-

pointed chairman, Oscar Strauss, in reference to getting a de-

cision upon this case. His answer was that he had not heard

the ease and so could not render a decision, that it would have

to be tried all over again. Think of that gentlemen! Here

is a judiciary court, in a sense, with its briefs, and yet they
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tell Tis that because the chairman hasn't heard the case, we would

have to try it over.

This is one of the happenings to the Association in reference to

making complaints to this body, drawing the enormous salaries

they are drawing for the benefit of the public. Up to date, gentle-

men, we have had no decision rendered in this matter. We have

made complaints all along about the transit conditions in New
York City, which all of you gentlemen know are the most unsys-

tematic and demoralized of any city in the country. We don't

need to bring these facts here.

If the Public Service Commission had the conditions of travel-

ing that we have, instead of these enormous automobiles which

they ride in— and they are not " flivvers," they are all high-

grade, like the JS^ational and Packards and that grade of cars—
we wouldn't have to make our complaints. They would see these

conditions, and I don't see why the taxpayers should pay that

body to go around in these splendid machines.

We have had lots of mattea-s appertaining to transit, and we have

appeared before this Col. Williams, President of the B. R. T. of

Brooklyn. We have made our complaints before him, thinking

it would be a proper method, that we would not go above his head

and so that he would not get antagonistic, but he has always been

a belligerent man, similar to the attitude he displayed here, and

wherever he is.

Mr. Moss.— Did he ever call you a liar ?

Mr. Smith.— He said, " To hell with the public ! Let them

walk." (Laughter.)

Gentlemen, this Public Service Commission is a joke. The only

thing I can see that they ever accomplished is drawing their fat

salaries, but not giving any compensation for the same. That of-

fice was inaugurated by Covemor Hughes in 1907, and it would

be a grand ofiice if it was followed out according to what it was

set dovm for, but believe me, gentlemen, it works directly oppo-

site to what it was intended to.

Up to dat„ as the property-holders are the people most inter-

ested in reference to expenditures on this dual system, they will be

the parties taxed, but on transit matters, it covers all the people.
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So far as the office has gone, I have found it a high-cost, useless

office ; so, Mr. Chairman, through the consensus of opinion of five

hundred members, all property-holders, they would move to abol-

ish entirely the office of the Public Service Commission, and

would approve of a suggestion you made there in reference to the

borough presidents taking control, as that would be home auton-

omy and home rule. We wouldn't have to come over here in this

congested city and climb the Terminal Building to make our com-

plaints. We could make them in our own section, and I think our

own borough president would be more cognizant of facts as they

existed than would this body of Public Service Commissioners,

coming from all different parts of the country. (Applause.)

Me. John H. Leach: (Residence, Woodhaven, Long Island;

representing himself) John H. Leach, Woodhaven, general suf-

ferer and fool for owning property in the City of ISTew York to-

day.

Mr. Chairman, first I want to compliment you upon the stand

you took in Albany, opposed to the confirmation of Travis -H.

Wbitney as Public Service Commissioner. (Applause.) The

people of this city, comprising the five boroughs, will show at the

next governmental election what they think of a man who has put

over such a man as Travis H. Whitney for the Public Service

Commission. (Applause.) If we had the right of recall today,

immeliately a petition would have been filed when his appoint-

ment was confirmed. He is either an incompetent or a knave;

either one of the two, take it as you wish.

The contract drawings that are filed and approved by the Com-

mission are studied by taxpayers and travelers on transit lines,

but the joker in their supplement " B " drawings are never brought

to the light. If they were brought to the light, you wouldn't have

your solid girders on Pulton Street in Brooklyn today. We are

now going to possibly suffer a like condition in the Borough of

Queens on the only main artery we have from Brooklyn to Ja-

macia, and that is Jamacia Avenue. There is no street other than

that going across that great Borough that can be used for transit

facilities. We were informed that they were going to try to slip

over a joker. Instead of having the stairways on the main street.



Eepoet of Joint Legislative Committee 347

they were going to throw them up residential streets. We over-

heard that conversation in a car and immediately took steps to

find out if it was true. After spending two days in the Public

Service Commission oiEces on a hunt to find out where Supple-

mental " b " drawings were at last on the top floor under the sky-

light, we found out where the drawings were. We protested

against their being even considered. In acknowledgment of a let-

ter we wrote, we received the following:

" In reply, I have to state that these plans were approved by

the Commission on January 12, 1915, that is, the original

contract drawings, and that no supplemental drawings for that

section of the structure at the location named have even been

submitted by the ISTew York and Municipal Eailway Cor-

poration to this Commission. Tours very truly, Travis H.

Whitney, Secretary."

I immediately called up Mr. Wright on the 'phone from my
ofiice and told him that they did not know what they were talking

about or what they were writing about, or evidently had some-

thing to conceal, which brought this letter today, stating, in one

of the paragraphs:

" Proposed contract drawings and form of contract with

such separate contract were received by the Commission from

the New York and Municipal Railway Corporation on March

14, 1916 (four days ago)."

That is a bare-faced lie on the face of it. I saw those there two

weeks ago, and the chances are they had them ten months ago.

Mr. Moss.—-You saw them yourself?

Mr. Leach.— I saw them myself on the top floor under the sky-

lights after they dug them out from an inner room. This is also

signed by Whitney.

If these be the truth, then he is incompetent. If he is not in-

competent, they are not true. That is what we are up against

with this Public Corporation Service Commission.

Senator Thompson.— Will you present that all to the counsel ?



348 Investigatio]^ of PuBiac Service Commissions

Mr. Leach.— I certainly shall, sir ; it will be a pleasure.

Where they propose to put a stairway is on a piece of property, a

street, which was deeded by the Union Land and Development

Company to the Commissioner of Parks of the City of Brooklyn to

be maintained as an entrance to the park. If their able counsel

or any of the Commission had investigated as they should have,

they would have found that deed on record. At two o'clock, I will

have a certified copy of that deed at my office. To put a stairway

on a street is not maintaing it and retaining it as an entrance to

the park.

The people I come in contact with, and I come in contact with

them very closely through my connection as Chairman of the

local school board and trustee of the Queens Borough Public Li-

brary and general civic worker, are of the opinion that this so-

called Commission should be abolished and should be abol-

ished immediately and that proceeding should be instituted

to jail those who have stolen or given away our money. (Ap-

plause.) And, as the previous speaker has said, proceedings

should also be instituted to do likewise to the lawyers that they

employ who seem to see nothing else but the gold for their god and

not for the advancement of their fellowmen. Mr. Chairman, we
ask this, that the Commission be abolished, that the power be

delegated to men who are the borough presidents of the various

boroughs with one vote and one vote only for each (not two for a

man from Manhattan and two from Brooklyn, but one from each

section), and that on that Commission there should be no lawyer.

(Applause.)

Adjournment.

APTEKISrOON' SESSION.

Aleeting called to order at 2 :45 p. m. by the Chairman.

Senator Thompson.—• I have a letter from Misha Appelbaum in

which he says he is not able to appear. He has in the letter some

suggestions which he thinks can be worked out to advantage. This

letter will be spread upon the record.
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The Thompson Investigating Committee, Municipal Build-

ing, New York City.

" Gentlemen

:

" I very much regret my inability to carry out my original

intention to prevent some sugestions, but I find that pre-

vious engagements make it impossible.

" What I had principally in mind was that the city gov-

erment should have the same power and privileges over the en-

tire transit system as the Interstate Commerce Commission

has over the Railroads.

" The transportation problem in New York City is a very

serious one and it should be given much more intelligent

study than heretofore. If the City enters into a partner-

ship with the Interborough or any other transit company, it

should be granted, and is in fact entitled to all the privileges

of a partner to be shown exactly what is being paid out and

planned and the City Commissioner of Accounts should be

the one to O. K. such expenditures. The fares charged to the

public; the number of trains to be run; the kind of cars to

be furnished, etc., all of which should be under the supervis-

ion of a City official. It would be much better if an office

"was created so that responsibility could be lodged with some

•one in almost an identical manner as the Commissioner of

Police or the Tire Department is responsible for their re-

spective Departments. A Commissioner of Welfare, whether

appointed or elected with an advisory board of nonpartisan

citizens would not only have the opportunity to correct the

present abuses, but to help the Transit Companies to study

their problems and try to bring about reform which would

TTiake travel safer and more comfortable. This Department

should also have the entire system inspected thoroughly in

order to obviate the necessity of investigating calamities

which occur peridoically.

" This certainly is a matter for the Municipality and

should be taken entirely out of the hands of any commission

that is appointed by State officials. The city should also have

s. perfect right to dictate to the Transit Companies as to how

.their employees should be treated, for it is next to impossible
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to provide the public with safety if the employees are over-

worked, underfed and in addition forced to breathe foul air

which in itself is not conducive to good health.

" If this City supervision is not granted, then I see abso-

lutely no reason why the Municipality shall not operate and

own all the Transit systems, lighting plants, etc., in which

the public is so vitally interested, and whose interests have

been so badly neglected.

" Sincerely yours,

(Signed) MISHA APPELBAUM."

Senator Thompson.— Is Miss Valva present ?

Miss Valva.— Yes.

Senator Thompson.— I want to state on the records of this

Committee that the Committee came to ISTew York and were ori-

ginally appointed in January, 1915. Before coming here, the

question of a stenographer came up. Application was made by

Mr. George Shotwell to take the minutes of this committee on

the basis of daily copy, which means that the proceedings of the

day before should be typewritten and put on the desks of the

members of the committee the next morning at nine o'clock. Mr.

Shotwell said that the Comptroller's office would allow up to

twenty cents a folio for the first page, ten cents a folio for the

second page and five cents a folio for each succeeding page. The

committee needed fifteen pages of that record, fifteen copies.

That would have meant ninety-five cents a folio for the fifteen

copies. The committee refused to entertain that offer. Mr. Shot-

well also desired the right to sell copies of the record to such peo-

ple as desired them.

The Committee then asked for bids and received from steno-

graphers a number of bids; the highest bid, I think, was forty-

eight cent. It was then let for fifteen copies at thirty cents, and

the reporting was done. The Committee passed a resolution that

all minutes taken here were the property of the State of ISTow

York and the record in no wise the property of the stenographer

who took the record. From that record last year, sales of the

copies were permitted from which was received over five thousand

dollars, which was paid into the State Treasury.
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When the committee came back this summer, we brought with

IIS one stenographer and he was paid five dollars a day when he

first came. In September we had to have the services of another

stenographer, whom we had to pay fifteen dollars a day. The

first stenographer had left us and we were not able to use him.

Then, we employed a stenographer for special service, who claims

to have had an understanding that he pay all of his expenses and

all the expenses of the getting out of the record for fifty dollars a

day and for such days or half days as he worked, which amounted

to probably the same thing as fifteen dollars a day.

These stenographers went to Miss Valva's office to have the

record transcribed, for which she furnished bills from time to

time, not having had any talk with me, but the stenographers who

went there to get it out having stated that the bill would be rea-

sonable and occasionally bills were sent to me. I forget the amount

of them.

In February, we had two stenographers taking and sometimes

we called on Miss Valva to come in here and take copies of the

record. There was no agreement about it. She came here and

whatever was reasonable, she is entitled to.

'Not expecting there was to be any particular or unusual charge,

she took testimony from January 31 to the 4th of March. She

took testimony on twenty-three different days. It seems that she

makes two charges ; one for extending the records which amounts,

from the iTth of September, 1915, up to and including the 4th

of March, 1916, to some $1,104.85 for six months, which the

Chairman of this committee regards as a reasonable charge and

is ready to pay or approve.

For the twenty-three days for reporting alone, taking the testi-

mony here on the table, she makes an additional charge, as I un-

derstand this bill, of $1,833, an average of a trifle short of eighty

dollars a day.' This bill I cannot approve because it is too high.

Miss Valva, it must be remembered, only took a portion of the

testimony of this committee and at no time during the sessions of

this committee has there ever been daily copy furnished. By that

I mean copy that was ready for use the next morning after ad-

journment, except some few special cases where a portion of the

record was gotten out for the benefit of somebody.
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If the question of the reasonableness of the bill can be ar-

ranged, I have offered to approve the portion of it in relation to

extending the testimony, which has been refused and I have of-

fered to pay Miss Valva a reasonable sum for her services here,

but that has been refused and she makes the bill at sixty-five cents

a folio which is designed to re-establish the rate which this com-

mittee refused to adopt last winter, of twenty cents a folio for the

first page and ten for the second and five for each subsequent

page; nine copies of this, for which she charges sixty-five cents

puts it at that rate.

At that rate stenographers of the Committee of Investigation

-would have meant to this Committee the cost last winter alone of

upwards of $20,000. It has been abused to the knowledge of the

Chairman of this Committee and under no circumstances will the

Chairman of this Committee take any course which will make a

precedent to re-establish this rate in the Comptroller's office of

the State.

An order has been made, for reasons well known to men who are

investigating subjects of importance that come before this com-

mittee, to the effect that this record is a public record of this Com-
mittee belonging to this Committee, and a positive order has been

issued to all the employees of this Committee, including steno-

graphers, that this record shall not be allowed to be taken by people

outside the Committee.

I am told this morning by a representative of one of the cor-

porations here that Miss Valva has offered to sell a copy of these

minutes to them. On account of the fact that the record has not

been allowed to be used, it, of course, becomes of value to a great

many people, and I assume that money could be made of it, but I

doubt the ethics of any attache or employee of this Committee

selling the knowledge that was obtained while in the employ of

this Committee, and I think it is against public morals to allow

that to be done. I do know that it would seriously hamper the

investigation of this Committee and we cannot permit that to

happen.

This record is the record of the State, and for that reason, I

want to now state that if you want this bill approved, and make it

out on the form required by the Comptroller for the $1,104.85
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charged for extending the testimony pins a reasonable sum for

the time of the stenographer, taking the testimony over the table,

based on what a stenographer is paid for a like service. You

can base it, if you like, on the salary of a Supreme Court steno-

grapher, which is the highest paid service I know of, and I will ap-

prove that bill. I cannot approve it at this rate, because it cannot

be re-established.

The Committee here make an order that the copies of the record

in the hands of any person, who has been or is now employed by

this Committee shall not be loaned or sold nor copied for use, and,

so far as the nine copies are concerned, counsel is ordered to issu«

a subpoena duces tecum requiring Miss Valva to produce them

to the Committee.

The Chairman will say that this Committee is authorized by

the Committee to say that any use of this record other than that

ordered by the Committee, we will have to, under the circum-

stances, regard as contempt and shall treat accordingly.

Miss Valva, the Committee authorizes me to order you to pro-

duce the copies of the record before this Committee here forthwith.

That means at four o'clock, if that is a reasonable time; if not,

tomorrow morning at eleven o'clock. You are ordered to produce

and deliver to this Committee all copies of the record taken which

are in your possession or have been in your possession since the

time you have been doing work for this Committee.

Mr. Henry H. Klein.— With your permission, I will read part

of what I have to say.

Government regulation of public utilities has failed largely

because of the inherent weakness of human nature. Under the

present system of private ownership of public utilities, the incen-

tive is ever present for lax regulation. Effective regulation is

somtimes nullified by the court as in the case of decisions by the

Public Service Commission of this district. Under the Public

Service Commission Act, the State pays the salaries of the Com-

missioners and the Secretary on the theory that the Commission

will be relieved of the pressure of local influence. The theory is

wrong because the same commercial and political influences are

as potent in state as in city affairs.

A 12
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The Public Service Commission should either be a local or a

state body, not a part of each. Since the Public Service Commis-

sion of the first district has jurisdiction over public utilities in

^ew York City and since virtually the entire cost of this Commis-

sion, about $3,600,000 a year, is borne by this City, the Public Ser-

vice Commission should be under city control.

The work of the Public Service Commission is duplicated in

part of the Franchise Bureau of the Board of Estimates and the

Bureau of Gas and Electricity of the Water Department. These

bureaus should be consolidated vs'ith similar bureaus in the Public

Service Commission.

Many thousands of dollars could be saved annually in adminis-

travtive costs. The regulatory part of the Public Service Com-

mission should be separated from the administrative and engineer-

ing and the number of commissioners should be reduced from

five to three, one in charge of each branch of the work. Heads of

bureaus should be delegated to hear and report on complaints to

the Commission.

The City of New York is overcharged at least one million dol-

lars a year by the lighting monopoly, the responsibility for which

rests mainly on the Water Department through the Bureau of

Gas and Electricity.

Most of the franchises on which the gas companies of this city

operate have expired and are subject to readjustment by the city

authorities.

The Consolidated Gas Company paid eighteen million dollars

for forty-five million dollars of stock in the Edison Company of

New York. The earning of gas and electric light companies owned

and controlled by the Consolidated Gas Company have been exces-

sive since the reduction of the gas rates from one dollar to eighty

cents per thousand cubic feet, and from ten to eight cents per

kilowatt hour.

The capital stock of the Consolidated Gas Company was in-

creased ten million dallors out of surplus since the gas rate was

reduced in 1909.

The franchise of the Consolidated Telegraph and Electrical

Subway Company, on which the monopoly of the Edison Company

in Manhattan and the Bronx is based, the exclusive use of the
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subway conduits, is void because of fraud on the city. The city

established a fraud of $3,200,000, going back only a few years,

on which basis the total fraud extended over the full franchise

period is many millions more.

Every dollar of physical value in gas and electric properties in

the City of New York has been created out of surplus earnings

over and above operating expenses, interests, dividends and de-

preciation.

The franchise on which the telephone monopoly is based, the

exclusive right held by the Empire Subway Company to string

low tension wires through the subway conduits, is also void for

the same reason as proven in the case of the Consolidated Tele-

graph and Electric Subway Company, both of which privileges

were granted as one franchise. The same statement is true in re-

gard to the physical value of the telephone properties in this city,

all created out of surplus earnings over and above operating ex-

penses, interest, dividends and depreciation.

The earnings of the Interborough Company for the past fiscal

year are reported at more than eight million dollars. This sum

is net, after improper deductions are made. On eighteen milion

dollars invested by the Interborough Company for subway equip-

ment, this profit is more than forty-four per cent. On nine million

dollars which was spent in the construction of the subway, this

profit for the past fiscal year is more than eighty-eight per cent.

The Rapid Transit Construction Company, formerly John B. Mc-

Donald, made a profit of approximately nine million dollars in

the construction of the road. The Interborough Company was

capitalized at thirty-five million dollars, the stock of which rose to

over two hundred and fifty before it was converted into seventy

million dollars of Inter-Met Bonds, with the consent of the Public

Service Commission. Extra dividends the stockholders were

paid out of excess earnings, subway profits being used to restore

value to the stock of a defunct surface railway company. It was

not contemplated by the city when it entered into the contract for

operation with the Interborough Company that subway profits

would be thus used.

The city receives less from the present subway than it now re-

ceives from a bootblack stand on public property or from a news-
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stand situated within a private stoop-line. The city receives three

dollars per year from each bootblack chair and five dollars per

year from each news stand within a stoopline. The city will re-

ceive less from its investment in the new subway than it receives

from the present subways. The investment in the new subway is

being estimated at $155,000,000. The investment in the original

subway was about fifty-six million dollars. John D. Rockefeller

receives the largest individual share of profits out of public utili-

ties in this city, his holdings in Consolidated Gas and Manhattan

Elevated Railroad, with guaranteed earnings from the Inter-

borough being virtually controlling.

The people of the City of ISTew York pay approximately $170,-

000,000 per year for gas, electricity and power and transporta-

tion. They pay $30,000,000 a year for telephone service, making

a total of $200,000,000 per year to public service corporations.

This is forty dollars a year for every man, woman and child in

the community.

The city should proceed to take or readjust the gas, electric

light and telephone franchises and it should break the subway con-

tracts as inequitable or fraudulent. The city was imposed tipon

when the first subway contract was signed and it was again im-

posed upon and its responsible officials overreached when its con-

tracts for the operation of the new subway were entered into.

Mr. Chairman, the fate of the City of ISTew York as I see it,

hangs on the subway contracts. The city, admittedly, will receive

nothing out of the new subway for at least ten years and probably

a great many years more, probably during the life of the con-

tract. The city will pay out, incident to that contract, within

a few years, a total of seven million dollars for interest on bonds.

The city will also have to meet during the next few years, in addi-

tion to these expenditures, one fifteenth each year of the $57,000,-

000 part of the $100,000,000 loan with interest on the cancelled

part until it is all cancelled. It will have to spend at least $10,-

000,000 this year in the budget as half of the pay-as-you-go cor-

porate expenditure for the year. It will have to pay the succeed-

ing year $15,000,000 as three-quarters of the pay-as-you-go cor-

porate, expenditure. And the following year it will have to pay

$20,000,000, all on the basis of $20,000,000 a year for the next
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few years for a pay-as-you-go corporate stock expenditure. When
compared with the average for the last ten years, that is about two-

fifths of what the city has spent.

If there is no direct tax in the budget for next year, the total

of the direct tax this year that the city had to pay will be more

than exceeded by the additional expenditures the tax-payers will

have to meet through these items that I have mentioned. There

will be other sources of expenditure not comtemplated now but

which will arise and must be provided for if the city is to meet

its outlay.

Based on these calculations, the tax rate for the City of Xew
York for the year 1920 will be at least two and fifty one hun-

dredths, which, compared with what it is today, is about an aver-

age of thirty-five to forty points higher.

Property today is assessed more than its full value in a number

of places, and the anticipated increases from subway expenditures

due to the extension of the rapid transit lines have virtually been

discounted. So, the city faces an overwhelming budget in a large

measure due to its expenditures for the subway contracts.

Xow, I have here the record of the United States Supreme

Court in the case of William R. Wilcox et al. against the Con-

solidated Gas Company of New York. I said in my written ad-

dress that most of the gas franchises were void, and I will read

froni the report of the joint committee of the Senate and Assem-

bly of the State of iN^ew York, April, 1905, which is the Commit-

tee that sat when Charles E. Hughes was investigator. That re-

port contains various statements with regard to franchises held

by the gas companies. The reason I make this all plain is because

to my mind the city must get revenues from other sources than it

receives today, if it is to maintain its credit and prevent financial

disaster to tax-payers in the future. On Page 78, I read this, in

connection with the Consolidated Gas Company. '(Reads.) (Also

reads from Pages 79, 80, 85, 86, 87, 88, 93 and 96.)

There was a second one made by the city, through Comptroller

Prendergast in the Spring or Summer of 1910, in which the claims

of the city and the state against the gas companies represented by

the Consolidated Gas Company were compromised with the claims

of the Consolidated Gas Company against the city. The amount
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paid was approximately ten million five hundred thousand dollars,

the gas company's offset being fully ten million dollars, the city

receiving about five hundred thousand dollars. The claim has

been made that the city was greatly overcharged in the bills rend-

ered by the company and the overcharges allowed in the settlement

causing a loss to the city of anywhere from five hundred thousand

to two million five hundred thousand. I might mention the fact

that Mr. Hervey, lately confirmed as Public Service Commis-

sioner, had a lot to do with the computing and allowing of the

Company's claims against the city in that settlement.

Q. (By Mr. Moss) Who did he represent?

A. (By Mr. Klein) He represented the comptroller. The

comptroller made the settlement.

(Mr. Klein continues to read from Pages 99, 100 and 101.)

That record reviews the history of all of the gas companies.

I have the report of the Public Service Commission for the

year 191Q, Volume I, which contains in the Appendix a report of

the finances of electrical corporations in Greater New York. That

report was prepared by the Public Service Commission, under

the direction of Mr. Maltby, one of the Commissioners. His in-

troduction is dated December 28, 1910. This report reviews the

franchise history of the electrical companies and presents almost

a similar state of facts to those contained in the report I just read.

For verification of the facts concerning the franchise of gas com-

panies, I refer you to the report of the Bureau of Franchises of

the Board of Estimate and Apportionment of the City of JSTew

York for 1914.

If the purpose of this investigation is to substitute a Commis-

sion for the present Public Service Commission that will under-

take, or have as its main object a recovery of profits from public

utilities in the City of New York, it will have accomplished some-

thing that must be performed before the fate of the city is decided

through excessive taxation.

This Committee is probably aware that since 1907 real estate

has been unsalable virtually. The records of the real estate auction

rooms show that property is sold at from fifty to seventy-five per
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cent, of its assessed value under the hammer, and that therefore

the total assessed value of the City of New York real estate, ex-

elusive of personal property, is excessive, and that if a fair as-

sessed valuation is established throughout the city, the total will

be less than that. The city will have to raise its tax rate to pro-

vide sufficient revenues to meet its budget, because some of the

revenues of the city are diminishing.

In Queens, with the subways, Mr. Chairman, the city released

from the debt limit every dollar it could find anywhere within

its credit. It released the $56,000,000 of original subway bonds.

It then released water bonds for the Catskill project, totaling about

$165,000,000 or $180,000,000. It relaesed lastly dock bonds for

subway purposes.

Mr. Moss.— What was the total of the dock bonds ?

Mr. Klein.— $70,000,000, of which about $55,000,000 was

used for subway purposes, the balance for the construction of the

South Brooklyn Water Terminal. Prior to that release, the Mayor

had instructed the tax commissioners to jack up real estate values

in anticipation of subway contracts.

Mr. Moss.— What year ?

Mr. Klien.— This was in 1910 when the first large addition of

$700,000,000 or $800,000,000 of the assessed valuation was made.

Mr. Moss.— How much was added that year ?

Mr. Klien.— Approximately ten per cent.

Mr. Moss.— How much was added the next year ?

Mr. Klien.— The following year, 1911, about two hundred

and fifty million dollars. There was about one hundred million

dollars added for subway purposes. Prior to that, an adjudication

had been made by the Court of Appeals, through Judge Tracy,

finding the city's borrowing margin at more than a hundred mil-

lion. With the additional one thousand million dollars in in-

creased taxation, there were fully a hundred twenty million dol-

lars added within a few years. On top of that, the city added

$70,000,000 released from the dock bonds, of which $55,000,000

Avent for subway purposes.
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It does seem as if the city had extended itself to the very last,

that it has thrown away all judgment and discretion in over-ex-

tending itself. At that stage, when the contracts were finally

signed, not only was the city over-extended on its borrowing and

other budgetary expenditures, but also there was but a very slim

margin in case of emergency. I believe testimony was produced

here by the Comptroller's representative and others that the mar-

gin should be at least fifty million dollars. The margin at no time,

since 1911 except for a short inteiwal, was over twenty million dol-

lars.

My notion of the task before this Committee is not only to clean

out' the Public Service Commission but to put into the ofiice of

the Public Service Commission men who will have for their pur-

pose a recovery of a large part of the profits on public utilities in

this city, since practically all of the physical value of the public

utilities' property that exists today is due to excess earnings over

normal operating expenses, interest, dividends and depreciation.

Mr. Moss.— Ton mean watered stock.

Mr. Klien.— But, I am referring to the physical values of the

properties without regard to the stocks or bonds.

The biggest job that the city officials, including the Public Ser-

vice Commissioners, have is tO' save New York from bankruptcy.

Without question that is the task. The Public Service Commis-

sion is a state body. The city pays their salaries and it should

therefore be a city commission, as I suggested. Of the $3,600,000,

at least three-quarters is paid ou.t of the city treasury. If I am not

mistaken that comes out of public stock issued.

Assistant Counsel.— Do you understand that the Public Service

Commission would have powers to recover from the city such

franchises ?

Mr. Klien.— I think they have the power to initiate such pro-

ceedings.

I want to say, Mr. Chairman, in connection with the situation

asi it stands, if changes are not made along these lines, the city

might well claim the right to put a directorate, a member of the

Public Service Commission and a member of the Board of Esti-
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mate in each of the subway companies, both the Interborough and

the New York Municipal Railway Corporation, so that direct

reports can be made to the city affecting its own interests in these

contracts, the interest of the city being greater than the interest df

the corporations in both these companies.

Senator Thompson.— All wc can do is to recommend legisla-

tion that will shape the conduct of the Commission.

Mr. Klien.— Then maybe the Commission can be abolished and

the right kind of Commission appointed.

Assistant Counsel.— What is your idea about the transference

of the rapid transit functions to a city board rather than a state

board ?

Mr. Klien.— I would leave the Commission as it is and I cer-

tainly would remove the control from the state and put it into the

hands of the city, leaving it exactly as it is, a department of this

city. I would consolidate the Bureaus of Gas and Electricity and

have franchises now in the city with the same bureaus in the Pub-

lic Service Commission. The records are duplicate and the work

is duplicate.

Assistant Counsel.— I am rather confused in your statement.

The Public Sendee Commission is a state board exercising regula-

tory functions as a state body, and municipal functions as a rapid

transit city body. What would you say as to separating those

functions, leaving the Public Service Commission simply the

regulatory powers as it now has, and a new body, constituted en-

tirely from the city, to have powers in rapid transit matters ?

Mr. Klien.— My own notion is that the Public Service Commis-

sion should remain as it is. It hasn't been properly conducted in

the interests of the city and those persons should be put there

who will work in behalf of the city.

ilr. Moss.— Suppose such efforts fail ?

j\Ir. Klien.— I would put it into the control of the city govern-

ment. The State pays, under the law, I believe, $82,000 a year

for the salary of the Commissioners and the Secretary—
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Assistant Counsel.— Perhaps I didn't make myself clear. You

understand that the present Public Service Commission of the

First District is exercising both state functions and municipal

functions. It has seemed well to the Committee to confine its dis-

'

cussions as to whether or not those city functions should not be

taken from the Public Service Commission and placed with

another commission that would be a city commission.

Mr. Klien.— I would put the entire Public Service Commis-

sion under the control of the city as a department of the city gov-

ernment.

Assistant Counsel.— As to regulation and everything else ?

Mr. Klien ^—Yes.

Assistant Counsel.— Take it entirely out of the hands of the

legislature of the state to investigate its acts?

Mr. Kliem.— That doesn't remove the power of the legislature

to investigate the derelictions of a public official. They still have

that authority. Borough President Ahearn and others were re-

moved by the Governor.

Senator Thompson.— Of course, this proposition of keeping the

regulatory functions as they are and turning the other functions

over to the city would save the city a lot of money. At the present

time. At the present time, the state pays ninety-one thousand,

which is not proportionate.

Mr. Klien.— Do you mean, Mr. Chairman, that $500,000

would be appropriated by the State to carry on the work of the

Public Service Commission ?

Senator Thompson.— It seems that the cost here of the Public

Service Commission has been over $3,000,000 a year, about $500,-

000 of which has been the cost of salaries, etc. That isn't the

exact amount, you know, but that is it approximately. At the

present time the State only pays $91,000. It pays $75,000, the

salaries of the Commissioners, $10,000 to the Chief Counsellor

and $6,000 to the Secretary.

Mr. Klien.— I think, since the city pays indirectly seventy per
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cent, of those $500,000, it might as well pay it all and be respon-

sible for it.

Me. Heney W. Spang, (Office 132 Liberty Street) : I want to

speak as to the conduct of the electrical engineering of the Public

Service Commission. About three weeks ago, I happened to come

across Mr. Willcox at the outer door. You will recall that in

the investigations of Commissioner Wood, he claimed that one of

the reasons they gave this contract was that it controlled certain

patents and exclusive rights on what is known as the selective

signal of the alternating current. What Mr. Salmon had reference

to was the recent decision made at Portland by the District Court

of Maine. The decision was to this effect, that in 1875, while I

was connected with the electric railroad, I devised this method,

or, in other words, in 18Y5, I was just about thirty years ahead

of the times.

Since 1890, I have been investigating grounding of electricity

in Brooklyn. One of the first eases that came under my observa-

tion was the effect of the cable which runs from Manhattan Beach,

extends along Ocean Avenue across the Brooklyn Bridge down

Water Street to Broad and Wall. When they started up the care

on this road from Prospect Park to Coney Island, which runs

along Coney Island Avenue about half a mile away from Ocean

Avenue, it affected the operation of the French Cable. I knew

that it was due to the grounding action of the electric railway

current. The following year, 1891, the armor of that cable was

eaten away down at Maiden Lane and Water Street. At that

section there is a swamp. The power station of that road is at

Kings Highway.

Since the electrification of the railway in Brooklyn, I investi-

gated every case of that kind, that is, the electrolysis effect upon

the pipes adjacent to the waterways. Through that investigation,

I was able to determine the grounding action of electricity. I

might say this, that in 1875 on the Reading Railroad, I deter-

mined three important facts— that you could not employ a cur-

rent of over one ampere in connection with the rails of an elec-

tric railway for signalling purposes; that the tendency of elec-

tricity was greater to flow in in a ground circuit than a metallic

circuit.
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In 1906, I prepared a printed pamphlet giving the two theories,

showing the fallacy of the existing electric railway theory—;it

wasn't a pamphlet, either ; it was a circular of four pages.

I have in my possession now three photographs given me by Mi\

Westinghouse where for the second time a gas well eighteen hun-

dred feet down was eaten away at that depth by the current of a

trolley railway. That gas well was on the property of the West-

inghouse Electric Manufacturing Company. It was located about

a thousand feet away from the trolley railway and about two miles

from the sub-power station.

AYhen this present commission was formed, this Public Service

Commission, one of the first persons I called on was Mr. Whitney.

I gave him a copy of this circular. The next man I called on was

Mr. McCann. One of the reasons I called on him was that I

thought he was a very prominent man, and on account of the clear

indication of the grounding of the electric railway current in

Brooklyn I thought he would be interested in the subject. I went

all over the matter with him. I not only went over this subject,

but I gave him some copies of certain correspondence which I had

with the officials of the 'New York Central Eailroad in reference

to their troubles, the breakdown of insulations which they had ten

months after they installed their system between Porty-second

Street and Spuyten Duyvil. I tried to impress him to this effect,

that these men who are posing as consulting engineers don't know
anything upon the subject. I gave him a copy, too of my third

work on Lightning Protection in 1883, in which was given the

opinion of Edicon and quite a number of prominent electricians.

I hold here in my hand a letter from Thomas A. Edison. In

1877, I issued my first work on Lightning Protection. I sent a

copy to Mr. Edison. A short time afterwards, we sent me this

letter, together with an original letter from a man by the name
of Stedman, who called to see him down at Menlo Park upon the

condition of electric protection. This is the sum and substance

of the letter to George Stedman :
" I have referred your letter to

Henry W. Spang, of Eeading, Pa., who is the best authority on

that subject in this country. He has written the work entitled,

" A practical Treatise on Lightning Protection."
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111 the fall of 1900, the power station of Henry Ballard at Dobbs

Ferry was destroyed by lightning. The following year, I was

asked by his elder son to attend to the reconstruction of that prop-

erty. While there, I made three important discoveries. I dis-

covered the true relation of the atmospheric electricity with the

electric charge of the earth. I made a discovery to this effect, that

you . can , pitch the lightning at a point away from the building to

be protected. Another important discovery I made was that these

wires ever connected with a transformer, and after the third thun-

derstorm the wires were all disabled in the central portion of the

building and had to be rewired.

I am referring to this phenomena for this purpose— a certain

question has been brought up here about lighting the Hall of

Eecords by means of Edison wiring. The Halls of Record in

quite a number of instances have been wired to be operated by a

dynamo of small capacity. When you change from supplying

current of a dynamo of a small capacity to one of the capacity of

th& one on Duane Street^ you will greatly increase the electric

fire hazard.

There are in this city about four hundred large buildings in

which the wiring is pronounced unsafe. What ought to be done

in my estimation is this— the New York Edison Company ought

to provide a system adapted for that kind of wiring. They

shouldn't apply their present system to buildings like the Hall of

Eecords.

I have here two other letters. They are signed by Erancis

Stetson. I want to say this about Mr. Stetson— Mr. Stetson is

an able corporation lawyer, and not only that, I think he is better

versed on electric engineering than any lawyer in this city or

state.

One of the first letters is dated July 25, 1911, in which I made
good as to the protection of this property. The second is dated

May 14, 1912. It relates to a certain report that I made on a

building in this city which the firm of Waldman & Co. were to

occupy. This is what he says— "I have just now received your

letter of yesterday with its enclosure and am forwarding the same

to my friend, Mr. Lament of J. P. Morgan & Co., with my strong

recommendation."
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It seems to me that with these endorsements I have had from

Mr. Edison and my standing in the electrical world, I should

have been able to attract the attention of Mr. Whitney and other

members of the Public Service Commission. I have been trying

it since 1911 and haven't been able to make any impression.

Later, I thought I would remind Mr. Willcox of throwing me
down. Here is what I said on January 3, 1916 :

" As set forth

in the accompanying Brooklyn Eagle clipping, I was about thirty

years ahead of the times when I devised the method of selective

signalling. My discovery is now used in the 'New York and other

subways and electrified railroads. Time has also fully shown

that when I first called the attention of the Public Service Com-

mission in 1907 to the prevailing and improper electrical en-

gineering, I was the only electrician in this city who fully under-

stood the great grounding tendency of the electric railway cur-

rents. The City of New York is now paying the penalty for the

neglect of the members of the Commission to cause a proper in-

vestigation to be made of the prevailing improper electric en-

gineer. The frequent breakdown of insulations of the New York

subway about Fourteenth Street, Grand Central and other stations

fully confirms the statement made in my letter to you dated Sep-

tember 9, 1910, that the excessive heat in that subway is due to

the tendency of electricity not to flow in in a metallic circuit."

I also called his attention to the necessity of properly safeguarding

the steel subway tubes beneath the Harlem and East River against

the escaping currents of the elevated and trolley railways in

Manhattan and Bronx and Brooklyn.

I will add that the electric system installed in Brooklyn in the

Fourth Avenue Subway is defective both from the true electrical

and lightning standpoints.

Mr. Chairman, I want to call your attention to one thing— the

steel cases of the elevators in this city are being destroyed by the

currents of the Brooklyn Bridge and Manhattan Elevated Eail-

roads. This destruction is going along and eventually they will

all break down, and there are quite a number of them. There is

the Tribune Building, the City Investment Building, the large

buildings controlled by the United States Realty Companj-. The
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expenses of repairing those plunger elevators will have to be paid

by somebody. There was one case in Philadelphia, the Bellevue-

Strafford, where it took about four months to fix up, and it cost

about thirty-five thousand dollars. You are going to have a pretty

good bill.

I have found out this— it varies in certain localities. There

was one case where a pipe was eaten up over night. In other cases,

where it goes through a wide area, like down in Bayonne where it

took ten years to destroy them.

One of the reasons why this trouble has not been taken up here

is that this trouble is extended over such a great area. It takes a

certain length of time. It will manifest itself in due time. Take

the JSTew York World Building—
Senator Thompson.— If you can put that in writing in some

way, it would be better—
Mr. Spang.— When you have time, I would like to go over this

subject with you.

Senator Thompson.— When I have time, I will be glad to do

that.

I don't like to cut you off here, because the matters that you

have are very important, and I realize that you have information

here that will be of great value. It is too bad that the Public

Service Commission won't hear you on this matter, because they

could use your information to advantage. It may be that the new
Commission will hear you.

Mr. Spang.— Oh, no, I don't take any stock in this Commis-

sion. I tried Mr. Hayward not more than four months ago, and

he is just like the rest of them.

Senator Thompson.— Mr. Whitney has the responsibility now.

Mr. Spang.— Just one more word— an electrician informed

me a few days ago that I ought to be at a meeting the next Monday
and I went. It seems that they had a question up a few days ago

about the insulation of wires in the car barns, etc., of one of the

companies. The whole thing was a regular circus. They were

all " balled up." There was not a single one who was able to state

anything.



368 Investigation of Public Seevice Commissions

Senator Thompson.— JSTow, Mr. Walker says he wants to talk

for five minutes.

Me. Walker: (Insurance business, 100 William St.) I hope

that what I have to say will be applicable to the subject for which

this hearing is held. I represent a section of Brooklyn which is

soon to be served by the Interborough extension of the present

road up through the eastern part. For many years we have labored

to have those extensions made. First, we had hoped that the In-

terborough would build these roads with their own money, but,

diie to the opposition of other sections of Brooklyn, and the opposi-

tion which the present Mayor and Mr. Maltby made, our hopes

were blighted. But, thanks to the agreements that were perfected

by Mr. Willcox and Mr. McAneny and the rest of the gentlemen,

our road was started.

ISTow, that road has been in course of construction for nearly

two and a half years. The completion of the work, as provided

by the last contract, is fixed for April, 1918. We are vitally in-

terested that this Committee, or any other body, will not do any-

thing to interrupt the completion of the work.

We realize that the old Commission, the Commission which

has gone out, did some things that perhaps it should not have

done, but it is gone, and our present Governor has appointed a

complete new Commission. The honorable body of which you are

a.naember, Mr. Thompson, has confirmed those men, and we ask

you, for God's sake, to leave them alone and allow them to do

something.

Senator Thompson.— They haven't confirmed them with any-

thing like the emphasis that you are giving to it.

Mr. Walker.— I take it they won't take their oath of office

unless they are confirmed. We have no criticism of you or any-

body else who voted against it. You, of course, as a senator, had

a voice in the selection of those men, as provided by the Constitu-

tion, and if you thought they were not fitted for the office, all right.

You voted against them, but that matter is gone, and we beg you

not to go into post mortems but to let the work go on.

I am told by one of the contracting companies that since these
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hearings have begun, the engineers o£ tJie Public Service Commis-

sion are not going out over the jobs watching the contractors as

they did before. I am told that that is because they are constantly

being subpoenaed to these hearings and talten away from their

work. We beg you not to interrupt this work. As regards legis-

lation which was proposed—
Stenator Thompson.— There are two thousand five hundred of

those men, you know, and we have only had three of them over

here. You can't go down through the street without falling over

a few of them. Far be it from us to interfere with their work.

Mr. Walker.— Governor Whitman has appointed five men and

they are now on the job. Our desire is that they be let alone and

allowed to go on with the work.

We don't think that it would be the part of wisdom at all to

change the statute so as to turn it over to some other body. I

doubt whether you can effect that, because it would be a city bill

and the Mayor would refuse to accept' it and the present city offi-

cials refuse to take this construction work out of the hands of the

Commission. In any event,! doubt whetherthere would be any sav-

ing of expenses, because if a new body were created, they would

have to take over this entire engineering staff or get a new one.

Surely they couldn't begin to organize a new one with the work

going on now. For that reason, I think it would be calamitous

for this body to interfere with the work.

Another thing—• I certainly would be unalterably opposed to

the delegating of these powers to one man from each borough.

Whj, what' would happen to it ? Three of those fellows would

get together, probably the three from the smallest boroughs, and

they would immediately say, " Here we have to have subways

built in our boroughs," which might not be needed at all. The

result would be that nothing would be done.

We haTe had experience in this city with Boards- of Aldermen

tying up the city authorities and stopping the work. For that

reason, we would ask that whatever legislation you propose, that

it do not in any way interefere with the work. Let the work go

on and let the subways be completed, and then we can take the
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matter up of what public officials are to take care of the operation

of the roads and provide for additional work afterwards.

Senator Thompson.— There are some kinds of work that have

been going on here that we are anxious to interrupt, and it hasn't

anything to do with the physical end, either.

Are you connected in any way with any of these transportation

roads ?

Mr. Walker.— No, sir.

Senator Thompson.— Any of them ?

Mr. Walker.—-ISTo, sir.

Senator Thompson.— We will hear from Mr. Schlosser next.

Mr. Peter Schlosser.— The subject before the house, as I un-

derstand it, is whether the subways are to be municipally man-

aged or whether they are to remain in private hands, and the doing

away with the present Public Service Commission. Well, I heart-

ily agree with everybody who has proposed doing away with the

Public Service Commission, because their worthlessness and their

criminality, their cupidity and every other name you could call

it by, can't be too heavily stigmatized.

But I don't know whether the remedy you are proposing isn't

worse than the disease. You propose to have the municipal peo-

ple take charge of the subway. Wasn't it the municipal people

who signed these dishonest contracts and helped swindle the city 1

Have we any hopes that the new ones will do any better. Yet,

there is another question in the whole subway situation that none

of the previous speakers have brought out.

While I don't seek in any way whatever to condone any of the

offenses of the subway commission (I speak for a large number of

tenants, represented by the Tenants' Union), yet I also want to

say— it always takes two parties to commit a sin, not only the

subway, commission but others. And I want to say also that the

beggings and the inducements thrown at the Public Service Com-

mission to get them to he dishonest were not done by the Public

Utilities Corporations alone, not done by the public servants rep-

resented in the municipality or State, but they were done by pri-

vate individuals.
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The original idea of creating the subways was not because we

needed them for transportation. We had plenty of railroads in

New York that could be utilized and compelled to carry people

for a five-cent fare, so we wouldn't need the new subways. But,

to give you the siuation in very short words, when Comptroller

Metz, I believe, in 1908 promised the Bronx Board of Brokers a

new subway, I immedia,tely wrote him

:

We will build new tunnels, transit routes,

They will make a grand display,

Increase the value of your lots.

Sixty, seventy miles away.

They wanted subways so they could sell their two dollar lots in

the suburbs for two thousand. They fool poor mechanics in New
York into buying them in the belief that all of the assessments have

been paid. After they have invested their whole life savings in

them, they will get a terrible assessment. They will be sold to

them free and clear, and afterwards there will be a blanket mort-

gage that hasn't been released.

I also want to bring to your notice one particular instance. In

Two Hundred and Twenty-second street, the Hudson river where

they are shooting Indians to-day yet, where there isn't as much

traffic as there is on One Hundred and Forty-ninth street and

Third avenue, there is a proposition to create an improvement

there that is going to cost $57,000. The total property in that zone

is valued at $5,000. On a lot, the maximum value of which is $50,

the assessment will be $576. Gentlemen, I am afraid if you pro-

posed that in some lunatic asylum, one of the rabid patientS' would

call you crazy. Yet, two of our aldermen voted for such a project.

They must have paresis, otherwise I wouldn't know what excuso

to give for them.

Now, let us get back to removing the Public Service Commis-

sion. All right, but, gentlemen, first and foremost, before you re-

move the Public Service Commission, I want to ask you, in the

name of every honest man in New York City, remove a far more

despicable, a far more contemptible body— I refer to the Bar

Association of New York, because no matter how loathsome a crime

has been committed, no matter how much the money stinks, you
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can always. get some honored and eminent, member of the bar to

defend it.

We have four judges on the Court of Appeals, gentlemen, who

can't sit in the New York Central case, because they own stock iu^

the railroad. Our Bar Association tolerates this. They think, it.

is right. 1 suppose anything but murdering a member of the bar

is allowable. I am giong to conclude, to take no more of your

time, by asking you— is not yo.ur own counsel, Mt. Moss, while

acting as inquisitor of your body, also the private attorney of

Eobert Colgate Wood? (Applause.)

Senator Thompson.— I might say, for- the last statement, that

when we employed Mr. Moss that was given to the public and was

understood.

Miss Dorothea Frooks.— Mr. Chairman and Gentlemen : As

editor of the Public Service Record, I am very much interested in

these public affairs and have taken advantage to come here and say

a few words to you.

I have heard the preceding speakers, and the thought formu-

lated in my mind that it is a great pity that more men do not take

an interest in their pubic affairs. I' cannot understand, since it

really deals with the very atoms of existence, that more men in

'New York City don't attend these hearings and listen to the inves-

tigations going on. I don't see why you permit a sinall hody of

men who are strong only iinancially to have the strong whip over

you and you people just letting yourselves be submitted to them

in every way.

If you men would only unite and stand by this Committee and

realize the work they are doing, you would be doing something for

yourselves, because you want to realize that this city is constituted

of I, you, and another T and another you. You don't want to for-

get it.

Even if you never thought about it, everyone here, every man
and woman, has something to do with the city, and if you let any

small body of men who are financially strong get the best of you,

you are their servants, and as long as you permit them to have the

strong whip over you, you are going to be their servants.
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it puts me in mind of a story of a father who gave each of his

seven sons a stick and he told each son to break that stick, and each

son did. The father went on to say, " You see that each stick can

be broken." Then, he put them together, and the sticks could not

be broken. From this incident he took the moral that if you stand

separated, you.are.going to be weak; if you unite in strength, you

are going to be strong.

There is one, thing which the Public Service Commission .is tak-

ing, care of which should be advanced to some other bureau, and

that is tii.e inspection of the gas and water meters. It seems that

the Public Service Commission charges for this. That money

goes to the revenue of !N"ew York. That money comes from the

poor, cold-water tenements of ISTew York, and I would suggest that

this be taken from the Public Service Commission and transferred

to the Bureau of Weights and Measures, since it comes nearest to

the home of the gas and electricity meters, and that is one of the

functions of the Bureau of ^7eights and Measures.

I feel as Senator Thompson does about certain matters, that

large corporations deriving a profit for the city franchise, should

have a city representative. It seems fair that every corporation,

private or public, which has a city franchise and derives profits

therefrom should have a representative from the city who should

make annual reports, and give the information from these cor-

porations to the city. That would prevent a great deal of fraud

and a great deal of this inconvenience of having all these investi-

gation committees.

You men have the opportunity to do it now, since yoii have your

votes. I might add a word about the women. The wOman is be-

coming socially and economically strong. She is becoming a social

and economic power, a commercial and a political power, a power

that is gathering strength day by day, a power that is bound to lift

woman to the equal plane of man in ever^' line of endeavor and in

every walk of life. As soon as they get their votes, they are going

to help you. But, in the meantime, gentlemen, you want to pro-

tect your city interests, because the city's affairs belong to you,

and you are part of the city. Biemember the old motto, united we

stand; divided we fall. Thank you. (Applause.)

~\\v. Leo Kenneth '^^aver fl 307 Putnam, avenue, Brooklvn) : I
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am taking the liberty of excepting to the opinions of my good

friend, Mr. Walker. He urges the leaving alone of the Public

Service Commission and leaving unmolested its present personnel.

The Public Service Commission of to-day is worse than that body

has been since its inception. There is at the head of that Com-

mitte a man who has hidden behind the cloak of charity, who

knows absolutely nothing about the Public Service Commission's

law, and lacks the power of interpreting that law. There has re-

cently become a member of that body a member who knows the

law but who refuses to interpret that law to the best interests of all

concerned, I mean according to the interests of the people.

Mr. Whitney has for the past year or so refused the citizens of

this city access to and examination and inspection of the informal

records in his department. There is a reason for that. It is the

informal records, Mr. Chairman and Gentlmen, of that Commis-

sion that tell the sins of commission and omission of that depart-

ment. Somebody was talking this afternoon about the new body

being better than the old one. I had occasion to go to the offices

of the Public Service Commission this afternoon, seeking to gain

access to and inspection of the file and complaint No. 639, and

was informed that on the first day of his appointment Mr. Whit-

ney is not in the office, that the file that I had requested is locked

up in his desk and that I could not obtain access thereto.

Q. Did it strike you that Mr. Whitney might be in Albany

being sworn in to-day ?

Mr. Mayer.— I was told he was at home.

Mr. Moss.— Do you mean the file should not be in his desk ?

Mr. Mayer.— Yes— Mr. Sheehan this morning spoke in refer-

ence to the mailing of calendars. I have home a calendar setting

forth the time and place of hearings for January 14 and 15, 1915.

The first hearing on that calendar was set for ten o'clock, referring

to the construction, equipment for the New York Consolidated

Railroad Company, in which I was particularly interested. That

notice of hearing was mailed at the Hudson Terminal Station at

11 :30 January 14, or one hour and thirty minutes after the time

of the first hearing. It was Mr. Whitney who very abruptly and un-
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equivocally said that we could not obtain access to and inspection

of the files. It is those things, Mr. Chairman, that we need in

order to prepare our cases for trial before that body.

The New York Consolidated Railroad Company has commenced

certiorari proceedings for the purpose of having the court review

the record in case No. 1924. The court had stricken out of the

papers that part of the relator's prayer asking for a stay of order.

When I asked the Public Service Commission, after the last snow

storm to enforce the order issued by the Public Service Commis-

sion, I received a letter from the Secretary, under date of Febru-

ary 17, 1916, informing me that on December 28 the Chairman

of the Commission had been served with a petition, writ and order

of certiorari, and that return thereto had been made. The latter

part of that statement is false. The return to the writ of certio-

rari had not been made and had not been filed in the ofiice of the

County Clerk of the County of New York until the 23rd day of

February, or five days after my letter in response to Mr. Whit-

ney's letter dated February 17th.

A year and a half ago, I asked Mr. Whitney for certain infor-

mation concerning the date of purchase, or the date of building of

certain cars, and Mr. Whitney told me that he had not that in-

formation in his custody, and respectfully referred me to the

Second District. I applied to the Second District, and was then

informed by that Department that it would be the First District

that could furnish me with the information, and it was in the

offices of the Public Service Commissioil for the First District that

I obtained that information.

The Public Service Commission has apparently been playing

into the hands of the corporations. The Public Service Commis-

sion, as at present constituted, seems to consider complaints not

from their merits but rather from the persons who make those

complaints, and I speak from experience. The Public Service

Commission will permit matters in their hands and under con-

sideration to go into a state of comolence, for, after all, P. S. C.

stands not for Pubic Service Commission but rather for Procrast-

inating Somnambulistic Commission.

I have been manifestly interested in the Public Service Com-

mission's law. I have undertaken a slight study of that law and
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liave prepared a few suggestions. Tke copy of it which I hold in

my hands belongs to the file of the Municipal Library, and if you

will bear with me for a few moments, I desire :to read it. (Eeads

pamphlet.
)

(Applause.

)

The following was ordered copied into the record

:

" Memorandum of the Citizen's Union of the City of .ISTew

York against the transfer at this time from the Public

Service Commission to any other body of control over

the construction of Rapid Transit lines in ~New York

City.

" To the Joint Legislative Committee to Investigate Public

Service Commissions:

" The Citizens' Union respectfully submits this memoran-

dum in opposition to any transfer at this time from the Pub-

lic Service Commission to any other body of control over con-

struction of rapid transit lines in New York City.

" The Citizens' Union believes that any legislation to ac-

complish this purpose at this time would be exceedingly un-

wise and adverse to the best interests of the City.

" The dual contracts involve not only the construction of

new lines but the reconstruction of practically all the elevated

roads in the City. During this period of reconstruction, ser-

vice must be maintained and its regulation and control co-

ordinated with the construction work. An example of what

this means is the situation at Times Square where the Seventh

Avenue subway is being joined to the old subway line and the

Broadway line carried underneath. All of this work must

be done without interruption to the present service. If the

Commission's engineering staff did not have the entire situa-

tion in hand and there were a conflict of control between

regulation of trafiic and supervision of construction, disputes

and delays would doubtless occur, and serious accidents with

loss of life might result.

" From the standpoint of the City's finances also, we be-

lieve that a division of control would tend to increase ex-

penses.

" While it is estimated that of the annual expense of the
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First District Cominission only fifteen per cent, is now

chargeable to regulatory work, this does not represent the

total cost of that work for the construction staff is used

very largely in an advisory capacity on problems of regula-

tion. It is safe to say that if the work were divided, the cost

of the regulatory work, owing to the maintenance of spearate

staffs, would be twenty-five per cent, to thirty per cent, more

than at present. We are also confident that if the functions

of the Commission were now divided, the duplication of or-

ganizations would greatly increase the total expenses to the

City.

" Aside from the standpoint of expense, any legislation

that would hamper or delay the completion of the new rapid

transit lines would be a severe blow to the whole City.

" As to the capacity of the Board of Estimate and Appor-

tionment to take over in mid-stream, so to speak, this enor-

mous construction enterprise and handle it without detriment

to its progress, we believe that those who are in touch with

the City administration realize that the Board is already

seriously overburdened with work which is constantly in-

creasing and will continue to increase until a new City Char-

ter simplifies our municipal government. We believe that to

increase the strain already on the Board by adding a load of

this magnitude could only result disastrously to the City.

" CITIZENS' UNIOlSr OF THE CITY OF NEW YORK,
By (Signed) W. E. Youker,

Secretary."

March 17, 1916.

Meeting adjourned until Saturday morning, March 18th.

MARCH 18, 1916.

Senator Thompson.— Before you are sworn, Mr. Cedarstorm,

I want to make a statement. I was told yesterday that one of

the local papers carried a statement, apparently from me, to the

effect— it was published last week— that Mr. Cedarstrom had
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resigned because he couldn't get money enough out of a real estate

transaction over there, or something like that. That, on the face

of it, looked to be a discreditable statement from me in reference

to Mr. Cedarstrom. I want to say I never have met Mr. Cedar-

strom before. This is the first time I ever saw you and I have

never talked with you, and that statement never came from

me nor anything like that. The statement I did make was en-

tirely in your favor, to the effect that you, in my judgment, were

a good and an honorable real estate appraiser, and that yhen your

figures had been made on one transaction at fifty thousand dollars

and were raised over your head thirty-five thousand dollars, I

made the statement that I understood you resigned, all of which

was extremely creditable to you.

Mr. Cedarstrom.— Thank you.

Senator Thompson.— I wanted that statement made before you

were sworn, or before I ever talked with you, because I didn't

want you to think that any such statement came from me. I un-

derstood that you had thought so and felt bad about it.

Me. Sigmund Cedaesteom^ being duly sworn, testified as fol-

lows: (Questions by Mr. Frank B. Moss.)

Q. How long have you been connected with the Public Service

Commission ? A. My first connection, I think was on June 1,

1914.

Q. What is your relationship to the Department? A. With

the Public Service ommission at the present time?

Q. Yes. A. Real estate expert.

Q. What are your duties? A. To report on such real estate

matters as are referred to me for determination or recommenda-

tion.

Q. That is, as to the values? A. As to the value and as to the

reasonablenness of the transaction as a whole and as to whether we

should take all or a part, and general recommendations along real

estate lines.

Q. What has been your experience before you went into the
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Public Service Commission? A. About twenty-five years of real

estate work.

Q. Doing what? A. Appraising, buying, selling and general

real estate work, principally appraising real estate.

Q. I want to ask you some question about transactions that oc-

curred in the neighborhood of that Thirty-eighth Street cut. You

know the situation that I refer to, don't you? A. Yes, sir; be-

tween Fourth and Tenth Avenue.

Q. Yes. Now, I understand there were a number of transac-

tions that were more or less related to that operation. Am I right ?

A. Yes, sir.

Q. You were not employed by the Public Service Commission

at the time the price was fixed for that Thirty-eighth Street right-

of-way, were you? A. No, sir.

Q. And have you ever made any figures upon that transaction

so as to be justified in expressing an opinion as to the value of

that right-of-way ? A. ISTo, sir.

Q. What was the first transaction in that neighborhood that

you came in contact with ? A. May I refer to my files ?

Q. Yes. A. The first transaction that I recall that might be

considered in connection with the Thirty-eighth Street easement

was in February, 1914, a lease that was submitted by the New
York Municipal Railway Corporation for approval by the Public

Service Commission that included certain waterfront and upland

to be used as a storeyard at Second Avenue and Thirty-eighth

Street.

Q. Who was to make the lease to the Municipal ? A. The South

Brooklyn Railroad Company.

Q. Isn't the South Brooklyn Railroad Company associated with

the Municipal Railroad Company? A. It is a subsidiary com-

pany.

Q. All a part of the B. R. T. System ? A. I so understand it.

Q. What did this South Brooklyn Railroad Company want to

get for the property that they were to lease to the Municipal Com-

pany ? A. I have a report here before me that I made—
Q. I wish that you would just, without beind led by too many

questions, give us a history of that and of the differences that
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arose. A. I have a report here before me dated February 20,

1914, with reference to that matter, and in which I state:

" I examined the property and the terms of the lease sub-

mitted with the communication of January 5, 1914. The

terms briefly, were:

" Lease for a term of five years, i^ew York Municipal

Eailway Corporation the leasee, to pay ten thousand per an-

num, seventy-five per cent, of all taxes of every character and

water rates.

" The said taxes alone are over six thousand dollars per

annum, which would mean a rental of about fifteen thousand

per annum, all improvements of a permanent character to

become the property of the South Brooklyn Railroad Com-

pany on the expiration of the lease, without any payment for

same. Part of the property is land under water which the

South Brooklyn Railroad Company agrees to fill in to grade

within fifteen months.

" I am of the opinion that the rental and terms of the

lease, as submitted, are not reasonable."

I took up the question of rental in turn with Mr. Bennington,

of the South Brooklyn Railroad Company, with the result that the

following rental and terms were submitted which, in my judg-

ment, are a fair basis for the lease between the New York Muni-

cipal Railway Corporation and the South Brooklyn Railroad

Company, namely

:

" Eight thousand per annum until land now under water

is filled into grade, and the lessor agrees to place on grade

within three months ; otherwise, the lessee may fill in and

charge the expense to the lessor. Twelve thousand five hun-

dred per annum after the property is on grade, the lessee to

pay only such taxes as may be levied on account of temporary

buildings or structures the lessee may erect. On all other

improvements of a pemianent character, the lessor agrees to

pay the taxes.

" All improvements or structures of a permanent character

which would tend to increase the value of the land from a
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real estate standpoint the lessor agrees to pay for at the ex-

piration of the lease. It is understood that the lessor is to

have the privilege of using part of the railroad tracks."

Q. What was the difference in value between these two proposi-

tions ? A. I analyzed it at the time. T haven't that analyzation

with me, but from this it would appear that they were to pay

seventy-five per cent, of the taxes and that the rental would be

about fifteen thousand per annum and that the improvements

were to revert to the lessor. The agreement as a result of the

negotiations, was eight thousand per annum until the land under

water was filled into grade, and gave the lessor the right to grade

it in case the lessee did not; and twelve thousand five hundred

per annum after it was onto grade, the lessee only to pay such

taxes as are levied on account of temporary buildings and all such

improvements of a temporary character. For all improvements

of a permanent character, the lessor agreed to pay at the expiration

of the lease.

Q. What was the course of proceedings there ? What difiiculty

did you run up against ? A. Why, simply that this lease was

submitted as being, in the opinion of the ISTew York Municipal

Railroad Corporation, equitable. I didn't consider it so, so I took

it up with Mr. Bennington, the Secretary of the South Brook-

lyn Railroad, with this result—
Q. I understand, but you didn't find Mr. Bennington willing to

agree at once? A. ISTo, because he submitted it for the reason

that he thought it was fair.

Q. Tou had to fight it through, didn't you ? A. I may have

called his attention to some facts that he didn't have knowledge of.

Q. How long was it pending? A. I really couldn't tell you.

My memorandum doesn't show here. I usually make my report

when I have a recommendation to make. I don't know when the

matter was referred to me from them. It depends a good deal

upon the urgency of the matter, too, as to what other transactions

I may have.

Q. Yes, I know. Well, I will ask it in this way— Did you find

the Municipal Railway Company objecting to the rental that the

South Brooklyn Company was asking for? A. !N"o, on the con-
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trary; the mere fact that they submitted the lease to us for ap-

proval vsfould indicate that in their minds they thought the rental

was reasonable.

Q. Now, the Municipal Company, being asked an exorbitant

rental, in your opinion, submitted the proposed lease to you to be

approved? A. Yes, sir.

Q. So that the Company that was to pay the money seemed to

be willing to pay an exorbitant price ? A. Well, my analyzation

would tend to show that, and the result would tend to show that

they agreed with me.

Q. And finally you had to convince the fellows that were going

to pay the money that they were paying too much ? A. I didn't

come in contact with anybody directly in the ISTew York Muncipal

Railway Corporation in this matter that I recall.

Q. But did yoii find anybody in the Municipal Railway Cor-

portaion that was interested at all in reducing the amount of

rental ? A. I didn't look for anybody, because Mr. Bennington

was the Stecretary of this Company, and he was the man with whom
I took up the negotiations, to convince him that it wasn't reason-

able.

Q. Who did Bennington represent ? A. The South Brooklyn

Railroad Company.

Q. Well, who was representing the Municipal ? A. I didn't

meet anybody on that particular transaction.

Q. Have you found that situation to occur at other times ? A.

The officers of the subsidiary companies and the officers of the

New York Municipal are so interwoven that it is hard to tell

whether you are talking to a New York Municipal man or to an

officer of the other company.

Q. And whatever you had been willing to pass, they would have

taken ? A. If I approved of this lease, it would have been made,

in my opinion.

Q. Why was it up to you, or, up to the Public Service Com-

mission ? What interests had the Public Service Commission in

it ? A. I understand that this would become a charge against con-

struction, the same as if they were constructing a part of the

elevated structure or acquiring real estate.

Q. Charged up against the city? A. Charged up against the
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city, against the preferential, a,s I understand it. The JMew York

JVitinicipai advances tlie money and then it is charged up so that

it becomes a charge in that way.

Q. Well, then, you didn't find any disposition to reduce the bur-

den of the city, did you, in either of these railroad companies 'i A.

Why, no; they thought that they were submitting a proposition

which to their minds was reasonable and for the interests of all

parties concerned.

Q. Is this Mnicipal Railway Company the company of which

Colonel Williams is President? A. Yes, sir.

Q. Is he also President of the South Brooklyn ? A. I believe

he is.

Q. Well, then, the President of the South Brooklyn was willing

to pay the President of the Municipal whatever you would be will-

ing to approve. That was about the size of it, wasn't it ? A. Of

course, the mere fact that I approve it doesn't mean that they

would get that, because it would go before the Commission.

Q. Oh, yes, but you were the man to enlighten the Commis-

sioners on the values of real estate ? A. Yes, sir.

Q. Do you know whether or not Colonel Williams ge^ts a salary

from the South Brooklyn E'ailroad ? Did you ever look into that ?

A. I don't know.

Q. Do you know whether or not he gets a salary from the Muni-

cipal ? A. I really don't know. I have had no occasion to go into

that question.

Q. Have you ever talked with Colonel Williams about these

matters ? A. On larger matters, but not small matters of this kind.

Q. Mention some larger matters. A. About the only time I

have been with Colonel Williams on these matters is when I have

been called before the Commissioners, where I have been under

cross-examination. I have never had any occasion to really negoti-

ate with him.

Q. Has he ever spoken or written concerning your activities ?

A. Oh, yes.

Q. What has he done ? What has he said ? A. In a letter dated

Febmary 3, 1916, to the Hon. Oscar S. Strauss, Chairman of the

Public Service Commission, 154 ISTassau Street, New York City,

the following was received from Colonel Williams, as President

of the Prospect Park and South Brooklyn Railroad Companies—
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Q. That is another of the little railroads. Go. on. A. He makes

this statement

:

" J udgiug from our past experience, it will .be impossible

for us to name any figure representing the value of the ease-

ment which your real estate expert will approve. I would

suggest, therefore, that the city either proceed by condemna-

tion to acquire the necessary easment or that it agree with us

upon an arbitrator who will determine upon the value of the

easement merely from a real estate point of view."

Q. In that matter, what company was going to pay the rental ?

A. This was not a rental. This was an acquisition of an elevated

railroad easement along Thirty-seventh street from about Tenth

avenue to Gravesend avenue, about four-fifths of a mile. The city

was buying this easement.

Q. For what I A. For an elevated railroad extension of our

subway line.

Q. Of what line ? A. Fourth Avenue Subway Line.

Q. That is a Municipal Railway line, isn't it ? A. No, that is

a city owned line, and we acquired the real estate there.

Q. The city would have to pay for it ? A. The city would

have to advance the money in this particular case that he mentions

here.

Senator Thompson.— This real estate, as I understand you, was

found to be owned by one of these subsidiary railroads over there

in the beginning ? A. Are you speaking of this last ?

Senator Thompson.— Xo, the one you were talking of before.

A. Yes.

Senator Thompson.— When it came originally before the Com-

mission, it was owned by one of the subsidiary railroads ? A. Yes,

sir.

Senator Thompson.— And they rented it to another subsidiary

railroad ? A. I would hardly say that the ISTew York Municipal

was a subsidiary company.

Senator Thompson.— They rented it to the Municipal Railroad,

which was a part of the B. R. T. System, the same as the previous
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railroad was? A. As 1 understand it, the New York Municipal

Corporation was formed to take over tlie subway contracts.

Senator Thompson.— Then, the other company that owned the

real estate was a subsidiary to the B. It. T. \ A. Yes, sir.

Senator Thompson.— And that subsidiary of the B. R. T. first

leased the property to the ISTew York ilunicipal Railway ? A.

They agreed upon tenns for a lease and submitted it to the Public

Service Commission for approval.

Senator Thompson.— Then, later it was necessary to take this

real estate and give it a valuation to be put in the construction ac-

count and charge it to the city % A. As to the reasonableness of the

terms of the lease. AYe didn't acquire the real estate. AVe simply

leased it for a term of years in that particular instance.

SenatoT Thompson.— I was wondering if the rents paid in this

way by one corporation to another were used later as a basis on

which to figure the value of the real estate rented. A. We tried

pretty hard not to let them get any such basis as that.

Senator Thompson.— Did they do that ? A. I couldn't testify

to that of my own knowledge.

Senator Thompson.— Have they tried it? A. Well, I couldn't

say that of my own knowledge.

Senator Thompson.— What is your opinion ? A. I think that

wherever they have an opportunity to lay a basis for some future

deal to get a good price for it, they will do it.

Senator Thompson.— Colonel Williams makes a lease with him-

self and then uses that as a basis to fix the value of the real estate

to turn over to the city. A. I think they would use any recom-

mendations of mine in order to show the reasonableness of other

figures they might submit later on.

(Mr. Moss resumes the examination of the witness.)

Q. iN'ow, let us go to the next transaction. T think we have fin-

ished the first one, the Second Avenue proposition. What comes

next ?— While you are looking for that, I want to ask about some-

A 13
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thing else that just occurred to me. Do you know what that stamp

is ? A. Yes, sir.

Q. A\'hat is that ^ A. Why, in 1914 there was a resolution

passed by the Commission for the approval of vouchers that were

submitted to be charged against construction.

Q. "Will you look at this and see if this is a copy of the resolu-

tion, " Vouchers for Expenses to be Charged to Construction " ?

A. As I recall it, that is substantially the resolution.

Q. That I have had copied from the record and no doubt it is

correct. You use that and use that stamp, don't you ? A. No, sir

;

there were some vouchers submitted that I did use tha.t stamp on,

but I don't use that in any of my recommendations or reports.

But, there were certain charges there for real estate expenses, ap-

praisal fees and other charges of that kind, and, after these recom-

mendations, an approval had come in, and I did use that stamp.

Q. What other men act under this resolution? A. I really

couldn't tell you. I don't know.

Q. Does 'Mi. Coler act under this resolution ? A. I believe he

does. I believe all men who certify as to the reasonableness of

charges on the vouchers act under that resolution. That si my
understanding.

Q. Does ilr. Schermerhom use it ? A. My understanding is

that they are all passing on vouchers under that resolution.

Q. I want to read this resolution in

:

" December 11, 1914.

" Contracts Xos. 3 and 4, and Related Certificates.

'' Certification by bureau heads and division heads of state^

ments of costs of the Interborogh Eapid Transit Company
and the Xew York Municipal Railway Corporation.

" The Secretary presented the communication dated No-
vember 30, 1914, from the Chief Engineer of the Commis-
sion, with reference to the requirements under the rules

adopted by the Commission for the Chief Engineer's deter-

mination of costs under Contracts Xo. 3 and 4 and related

certificates with the Interborough Rapid Transit Company
and the Xew York Municipal Railway Corporation, dated

]\Iarch 19, 1913, for the construction of rapid transit rail-
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roads, that the various bureau and division heads of the Com-

mission who pass upon the charges malting up the Chief En-

gineer's detenninations should certify to the correctness of

the company's statements with respect to such charges, and

stating that the policy was assumed to be followed, that the

certification of the bureau or division heads meant tliat

charges may be included in the cost of construction and equip-

ment upon the basis of their having been examined and no

reason having appeared for objecting to them, unless causes

for suspicion arise and except in the case of substantial

amounts."

Now, that means that the heads of departments may approve

matters that are to be charged up to construction without examin-

ing them, doesn't it, unless their suspicions are aroused or unless

the amount is large ? A. I would hardly say that. I assume that

under that resolution there, if the amount appeared reasonable,

basing it on your general knowledge and experience, that yon ap-

proved it.

Q. Who was the person who was to determine whether it is sus-

picious or not? A. The man approving it.

Q. That is the head of the department? A. The head of the

department or whoever had charge of it.

Q. Isn't it a fact that very many items that are charged to con-

struction are nat specifically examined under that resolution ? A.

I don't know that of my own knowledge. I have disregarded that

resolution entirely.

Q. Why ? A. I simply disregarded it because that is my method

of doing things. That is all.

Q. But there is a method provided, is there not, by which

charges, numerous charges, to the cost of construction, may be

passed by the heads of departments without special observation

and investigation ? A. I never read that resolution in that light.

I assumed that if I approved something that I said on the face of

it appeared all right, and it was afterwards determined that it

was unreasonable, that it would be a reflection on my judgment

on the matter.

Q. 'Now, we will take the second item there. A. That is a
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report dated JSTovember 13, 1914, and refeering to a proposed

lease, dated August 15, 1914, between the Xew York Muni-

cipal Eailwav Corporation and the South Brooklyn Corporation,

covering the area bounded by Thirty-seventh, Thirty-ninth Stret,

Second and Third Avenue and the right-of-way between Third and

Fourth Avenue, Brooklyn, which was referred to me by them for

report as to the rental value. It is addressed to Mr. Travis H.

TThitney, Secretary. I stated

:

'' I have examined the property and the terms of said lease.

Briefly, the terms were

:

" Lease for a term of five years, the l^^ew York Municipal

Railway Corporation the lessee to pay eighty-two thousand

per annum; and the South Brooklvn Railway Company, the

lessor, preserving for his use a part of the property.

" I am of the opinion that the rental, as submitted, is not

reasonable, and I took up the question of rental with Mr.

Bennington, of the South Brooklyn Railway Company with

the result that he agreed to recommend a rental of fifty-

eight thousand five hundred per annum for a term of five

years, which, in my judgment, is a fair basis of rental.

" Mr. Bennington 'phoned me this morning to the effect

that the South Brookl^^ii Railway Company would accept a

figure of fifty-eight thousand per annum for a term of five

years, provided the South Brooklyn Railway Company re-

ceived the approval of the same from the Public Service

Commission today.

" I desire to call your attention to the fact that fifty-eight

thousand five hundred per annum is divided into two parts,

namely, twenty-five thousand per annum for the land and

thirty-three thousand five hundred per annum for the build-

ings, track, overhead work, machinery and other improve-

ments now on the premises. The latter figure of thirty-three

thousand five hundred has received the approval of the En-

gineering Department of this Commission as a fair basis of

rental.

" Mr Bennington has also agreed to this subdivision as

being proper and fair."
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Attached hereto is a communication from Mr. Bennington,

Secretary of the South Brooklyn Eailway Company, dated JSTovem-

ber 13, 1914, accepting the figures of fifty-eight thousand five

hundred and transmitting two copies of the proposed lease with

the new figures of fifty-eight thousand five hundred in place of

the original figures of eighty-two thousand per annum.

Q. How much a year did you reduce the rental provided in that

lease that had been agreed upon ? A. Twenty-three thousand five

hundred a year.

Q. Twenty-three thousand five hundred on an original proposi-

tion of eighty-two thousand ? A. A total reduction on the entire

lease of one hundred seventeen thousand five hundred dollars.

Q. For how many years ? A. Five years.

Q. Well, now, there was a case where the Municipal Railway

had agreed to pay the South Brooklyn in the course of five years

a hundred and seventeen thousand dollars more than they turned

out to be willing to pay when you had taken it up and discussed

the terms. Is that right ? A. They were willing to pay the ori-

ginal figures, but the reduction was the result of negotiations.

Q. And they were willing to put it through on the reduced

basis as soon as you argued it with them ? A. It took a little

argument.

Q. How long did it take you to save that hundred and seven-

teen thousand dollars for the City of New York ? A. I don't re-

call it. I never keep track of such things.

Q. Did you meet Colonel Williams in that transaction ? A.

No, I did not.-

Q. Do you happen to know what companies they were that paid

him his bonus? A. I do not.

Q. Did you really have very much trouble to reduce the figures

of this lease or did they give in to you as soon as you presented an

opposition to their arrangement? A. It takes considerable time

on some of these matters to accumulate data and facts by which

you may show the reasonableness on one side and the reasonable-

ness on the other side. That really takes more time than the

arguing of the question.

Q. Did you get any help from the Municipal Railroad in re-
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ducing the amount that they had to pav for rent ? A. ISo, I didn't

look for any.

Q. You didn't expect any, did you I A. Xo, I didn't.

Q. What is the next transaction ? A. The next transaction is

embodied in a report dated Hay 19, 191-i, to Travis H. Whitney,

Secretary. That was with reference to the " proposed agreement

between the City of Xew York and the Transit Development Com-

pany for the purchase of certain properties in order to permit of

changing the type of construction from a railroad with retaining

walls to a railroad with earth-slopes. Location of property pro-

posed to be acquired as shown on blueprint attached."

Q. What was that transit company? A. That is a subsidiary

company of the B. E. T., as I understand it.

Q. Yes, go on. A. According to the agreement, the. purchase

price is one hundred and fifty thousand dollars.

Q. The Transit Company had agreed with whom ? A. They

had submitted an agreement for the city to acquire this property.

This is not an acquisition by the Xew York Municipal ; this is an

acquisition by the City of Xew York.

Q. Had any one on behalf of the city tentatively agreed to this ?

A. They hadn't agreed to it, but the submission of this was the

result of a number of conferences and communications going back

and forth. They finally submitted this agreement which came

to me for analyzation and report.

Q. Was this an agreement to be made by the Transit Company
with the Public Service Commission or with some other depart-

ment ? A. Xo, with the Public Service Commission, and accord-

ing to the agreement the purchase price is a hundred and fifty

thousand dollars. The Transit Development Company agrees to

reimburse the city to the extent of ten thousand dollars with the

acquisition of the property, which they have not yet acquired, to

pay all damage by reason of the closing of certain streets and to

cover the cost of condemnation.

Q. Did you say the Transit Company had not yet acquired the

property? A. Xot all of the properties, no.

Q. They would have to acquire some of this property ? A. Yes,

they had acquired the majority of it, probably ninety-eight per

cent, of it, but there were several parcels that they couldn't. They
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agreed, as I stated here in the report, to pay ten thousand with the

acquisition of certain properties, and the damages and cost of

condemnation would amount to more than ten thousand. " The

Transit Development Company also agrees that all awards made

by the present condemnation for the opening at Eighth Avenue

and other streets should be paid to the city. I assume that any

assessments will have to be borne by the city. I am further of

the opinion that the assessment benefits will far exceed the amount

of awards that we may receive. The Transit Development Com-

pany proceeded to acquire these properties about August, 1913.

My investigation leads me to believe that the prices paid were

much more than their market value or what they may have been

acquired for by condemnation proceedings."

Q. Do you mean that the Transit Development Company had

bought up these properties in 1913 and had paid more than they

were worth ? A. Yes.

Q. Then, the Transit Development Company had bought up

that which fianally became necessary for the Public Service Com-

mission to have, had paid exorbitant prices, in your opinion, and

then were endeavoring to sell this to the city for a hundred and

fifty thousand dollars ? A. A part of the properties, but, as a

matter of fact we were not compelled to buy the properties. How-

ever, it necessitated the construction of a retaining wall there that

cost us considerable money. I think it was estimated at the time

at about two hundred fifty thousand dollars. So, it was figured

that by buying these properties for a hundred and fifty thousand

dollars there would be a saving in the cost of construction. We
could use it for a sloping bank.

Q. What was the result— A. But, let me finish— " The

purchase price of one hundred and fifty thousand dollars of this

property may be justified on account of the ultimate saving in

construction cost of about eighty thousand dollars, as stated in the

attached communication of George Coleman." In other words,

I simply made the statement that the price might be justified on

account of the saving in cost of construction, and I go on— " It is

my belief, from a real estate standpoint, that the purchase price

of a hundred and fifty thousand in excessive and cannot be sus-

tained by facts."
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Q. Then, the only reason why a large sum would be paid would

be because it would avoid a building operation by the Public Ser-

A'ice Commission, which had really nothing to odo with the value

of the property ? A. Yes.

Q. What was the result of the operation? A. There were a

number of conferences. There are minutes in this file here of

meetings that they had where I was cross-examined. I think the

final result was that they received a hundred and fifty thousand

dollars for the property, although I think the testimony attached

here will show that I valued it at about fifty thousand dollars from

a real estate standpoint, that part that was taken to be used for the

sloping bank.

Q. You put a valuation of about fifty thousand dollars upon it

as real estate ? A. Yes.

Q. But, did the Commission overrule you ? A. I wouldn't say

that they overruled mc. It was simply that they were awarded

a hundred and fifty thousand dollars. The element of saving in

cost was taken into consideration by them no doubt.

Q. But, that was simply because it saved the expense of build-

ing a wall, wasn't it ^ A. Yes, there was a net saving in the cost

of construction at that point.

Q. And, are you still of the opinion that that property was

worth about fifty thousand dollars ? A. Yes, sir.

Q. Well, then, there was a hundred thousand dollars more paid

for it than it was really worth, in your opinion ? A. In my opin-

ion, from a real estate standpoint.

Q. It vras a situation where the B. R. T. subsidiary was able

to gouge the city, wasn't it? Now, really, isn't that it? A. This

subsidiary company, the Transit Development Company, as I un-

derstand it, had no right to acquire by eminent domain. They

weren't going to make any public sue of it. The acquired it, I

think, to extend the yards at that point, get ingrees and engross

across, and, not having the right to acquire by eminent domain they

went in and paid for these properties whatever they could buy them

fiir. In my opinion, the\- paid two and three times the value of the

property ox what may have acquired them for in condemnation pro-

ceedings, having a right to do that. In other words, if they held

us up for two or three times the amount, we figured that we could
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go into condemnation proceedings and acquire them at a reasonable

rate.

Q. Now, shall we go to the next transaction ?

Mr. Chairman, these are all related to that Thirty-eighth Street

cut for which the Municipal Railroad got a million dollars practi-

cally in cash. These are all little turns and twists upon the opera-

tion to bring it out.

Senator Thompson.— Were these paid in addition to the mil-

lion dollars?

Mr. Moss.— Oh, yes, this is in addition to the million dollars.

Senator Thompson.— What do you mean, " from a real estate

standpoint ?"

A. I mean to the value of the property from a real estate stand-

point, without taking anything else into consideration.

Senator Thompson.— What else should you take into considera-

tion ? A. That is discretionary with the Commissioners.

Senator Thompson.— Discretionary ! But, if you are getting

after the value of real estate, you are taking into account every

value that goes to make the value of real estate, aren't you? A.

Our experience is that they usually get more in condemnation

proceedings than the reasonable value of the property. In addi-

tion to that, there is the expense of condemnation proceedings.

Frequently settlements are made where the owner calls attention

to something that justifies the value of the property.

Q. You take that into consideration ? A. ISTo, not in fixing mv
value of the real estate, but when attention is called to those facts,

I may then render a report on those. I have in some instances.

ISTow, in this instance here, there was a saving in the cost of

construction claimed by our engineers. I have no method of check-

ing that up or knowing it. If it was a cost of condemnation pro-

ceedings or affirmative act on the part of the owner, I could ana-

lyze it. So, I state in my report here that it is claimed by the

Engingeering Department there is a saving in the cost of construc-

tion, and, if there is that saving, it may be justified.

Q. Isn't the city entitled to any benefits ever? A. I simply
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make that as an element that the Commissioners might use their

discretionary power in.

Q. In buying real estate, you shouldn't allow more because

they save cost of construction. A. I never do in any reports I

make.

Q. Is there any possible reasonable basis under which that could

be considered ? A. I don't know what entered into the minds of

the Commissioners at the time. I simply know that my attention

was called to this.

Q. Their contention is that if there is anything saved in the

cost of construction, it should all be given to the railroad and not

any to the city ? A. I think in this particular instance, the ISTew

York Municipal raised the point that if this property could be ac-

quired for a hundred and fifty thousand dollars and would answer

the purpose as well as the concrete retaining wall at that point,

using this property for a sloping bank and that there was a saving

in the cost of construction, they were entitled to have that fact

taken into consideration.

Q. Why? A. Because ultimately the construction would cost

more and it would use so mu.ch more funds of the city.

Q. In other words, they want the city to pay all the cost of the

real estate and then, if there was a saving in the cost of the con-

struction, that must be added so that the railroad would get all

the benefit ? A. I don't think you quite get my point.

Mr. Moss.— I think he got your point. It is what led me to

ask the question, whether this public-spirited corporation was

gouging the city because of the situation. A. If they paid two

or three times the price for it and we simply returned them their

money, of course, they wouldn't be making any money out of it.

Senator Thompson.— To whom did they pay that ? A. To the

owners.

Q. Who were they ? A. I made a very careful investigation of

the owners there, as to whether there were intermediate parties

or anything of that kind. I couldn't discover anything like that.

It is usual in all such cases to make a search of the title for some-

time back and find out who the owner is and find out what he paid
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for it, in reference to mortgages, etc. My investigation didn't

disclose that there was anybody in the New York Municipal or

the Transit Development Company that profited by the exorbitant

figures.

Q. Do you see any reason why the Transit Development Com-

pany should have bought up that property at two or three times

its value? A. Only, as I say, they had evidently something in

mind, not having the right to buy by eminent domain.

Q. What was it they had in mind ? A. I really don't know.

Q. Did they make any use of the property ? A. At that time,

they hadn't acquired it at all. I simply assumed that it was in

reference to the yards at that point.

Q. Have they made any use of it ? A. We have acquired part,

of it.

Q. All of it? A. No.

Q. How about the rest of it ? A. The rest of it there connects

their yards at that point, so they are going back of us, and it

gives them a connection. I think the South Brooklyn Railroad is

using a part of it. It was a logical thing to acquire.

Q. Dtoes this Kapid Transit Construction Company run any

railroad? A. Not that I know of. It is a subsidiary company

for the purpose of buying up property for the O'ther subsidiary

companies. That is as I understand it, but I really don't know.

Q. In the first place, I asked, if a saving was made in the cost

of construction on account of buying a piece of real estate, and

that was allowed, wouldn't that give all the benefit of the saving

to the railroad and no part of it to the city, and you didn't answer

that question. A. Of course, it is all discretionary with the Com-

missioners. I have no discretionary power on that, but I may
say this, that if it cost two hundred and fifty thousand dollars to

build a retaining wall there and we could for a hundred and fifty

thousand dollars acquire real estate and use that for a sloping

bank to take the place of the construction, there naturally would

be a saving of a hundred thousand dollars in the cost of construc-

tion. Now, if they didn't acquire that real estate, they would

have to spend two hundred and fifty thousand dollars.

Q. I understand all that. In that instance, they buy for a hun-

dred and fifty thousand dollars some additional real estate which



396 Investigation of Public Sebvice Commissions

dispenses with the contsruction of a retaining wall which would

cost two hundred and fifty thousand. Now, if you allowed for the

saving in construction, which was one hundred thousand dollars,

you would be giving that saving all to the railroad ? A. No.

Q. Why not ? A. Because you would be paying a hundred and

fifty thousand dollars for property that was probably worth fifty

thousand dollars, but you would have a net saving of hundred

thousand at the end.

Q. But, you say to take into consideration in the value of this

real estate the saving in cost of construction. Now, if you do"

take that into consideration and add it to the price of the real

estate, then the railroad would get all of the benefit of it ? A. No,

I don't see it that way, Mr. Chairman. In my opinion, the value

of the property was fifty thousand dollars ; but if they paid one

hundred and fifty thousand dollars and there was a saving in cost

of construction of two hundred thousand, it still left a net saving

of a hundred thousand. As to whether that was justified or not,

I don't know. I was not present at any meetings.

Q. If it were added, the railroad would get the benefit of such

as was added, wouldn't it ? A. You mean this subsidiary com-

pany ?

Q. Whatever company was credited with that which was

charged to construction. A. If you assume that the city could

of course you are right. As to whether the city could do that or

go into condemnation proceedings and acquire that for less, why
not, I don't know.

Q. You don't answer my question at all. A. I am trying to.

Q. Let us assume you take a hundred and fifty thousand dollars

worth of real estate. A. Yes.

Q. Now you give them credit for that value of the real estate.

You said that there was talk of taking into consideration, in addi-

tion to a real estate viewpoint, the saving in cost of construction,

which would be another hundred thousand dollars. A. Two hun-

dred thousand dollars.

Q. All right. If you did take that into consideration, you

would add that two hundred thousand dollars to the real estate

value in charging to construction, wouldn't you ? A. If you took

the whole amount into consideration, but they divided it in half
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Q. lu which event, the railroad would get the benefit of the

whole amount? A. The subsidiary company would.

Q. They would get the benefit of the saving and the city

wouldn't get it. It is obvious enough. A. I assume it was a sort

of a split of " fifty-fifty."

Senator Towner.— The question was asked from whom the

property was acquired. You didn't answer that. A. Yes, I said

from various owners.

Senator Towner.— Do you know from whom % A. Yes.

Q. "Who were they ? A. I don't know whether I have the list

here or not. (Finds list and hands to Senator Towner.)

Senator Thompson.— Then, in this particular case you fixed the

value of the property at fifty thousand dollars from the real es-

tate point of view ? A. Yes.

Q. The Commission "put it over " at a hundred and fifty thou-

sand dollars ? A. They recommended the payment of that amount.

Q. And that other hundred thousand dollars was added because

of the fact that the railroad had saved in construction cost that

sum by reason of having bought this particular piece of real estate ?

A. ]^o, the city saved in construction. The city had to build that

wall.

Q. Well, the wall never was built, was it ? A. iSTo.

Q. It didn't ever have to be built because you bought this real

estate? A. Exactly.

Q. And because of buying this real estate, there was a wall

which would have had to be built before you bought it, and there-

for the Commission allowed an extra one hundred thousand dol-

lars ? A. As to whether the Commission allowed it on that ground,

I have no knowledge. I wasn't present. I have never attended

a meeting of the Commission, except in formal meetings where I

am cross-examined. I don't know what was in the minds of the

Commissioners at that time.

Q. Did you ever hear any other excuse than that for the addi-

tion of the hundred thousand dollars ? A. I have never heard any

excuse for it, except that I assumed that that was an element that

they considered.



398 Investigation of Public Service Commissions

Q. That, because a retaining wall could have been built before

they acquired the real estate and never was afterwards, for that

reason a hundred thousand dollars was added ? That would be a

hundred thousand dollars that the railroad never did pay out and

never would be called upon to pay out. Isn't that true ? A. The

city would build the wall. It is a hundred thousand dollars the

city would never be called upon to pay.

Q. Well, nobody ever would be called upon to pay it. A. If

the wall were built and this real estate not acquired, then it would

have to be paid.

Q. But they don't intend to build it ? A. jSTo.

Q. Do you know who is President of that Rapid Transit Com-

pany ? A. I really don't know. I think Colonel Williams is.

(Mr. Moss resumes examination of the witness.)

Mr. Moss.— Shall we take the next one ? A. On a report dated

April 28, 1915, to Mr. Whitney, Secretary:

" I transmit herewith without my. approval proposed pur-

chase by the ISTew York Municipal Railway Corporation from

the ISTassau Electric Railroad Company, for the sum of twelve

thousand one hundred twenty-eight dollars property located

on the easterly side of Seventh Avenue, thirty feet southerly

from the comer of Thirty-eighth Street, being a hundred and

seventy feet four inches on Seventh Avenue and three hun-

dred and fifty feet in depth, plot irregular, in the Borough of

Brooklyn.

" I am of the opinion that the figure of twelve thousand

one hundred and twenty-eight dollars is excessive and that

seventy-five hundred is a fair basis of settlement as between

the 'New York Municipal Railway Corporation and the Nas-

sau Electric Railroad Company. (Signed by me.)"

Q. What was the result of that ? A. They refused to accept the

$7,500', and, as I understand it, are going to acquire it in con-

demnation proceedings.

Q, Was the Nassau Company another of the subsidiai'y com-

panies? A. Yes, sir.
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Q. With the same President, Colonel Williams ? A. I so un-

derstand it.

Q. What is the next one ? A. There was on just prior to that

last one. I will quote that now. That was in March, 1915.

Q. While the witness is looking, I want to say that the paper

which he handed down gives the names of persons from whom the

lands were bought. The assessed valuation of the entire property

is $54,320, and the purchase price at which the railroad bought

from the individual owners was $1163,000. The assessed value was

$54,000, and the purchase price $163,000, so the railroad company

that was handing it over was buying on that basis. A. Of course,

in addition to that, there was interest on the purchases, examina-

tion of title and other expenses in connection with all of those.

Then, they hadn't completed all of the purchases there.

The next transaction was embodied in a report of March 11,

1915, and in March 24, 1915, to Mr. Whitney, Secretary. It was

in relation to a proposed agreement and lease for a hundred years

between the ISTassau Electric Eailroad and the New York Muni-

cipal Railway Corporation for a right-of- way and terminal be-

tween Avenue Y and Stilwell Avenue, to a point about two hun-

dred feet north of Slurf Avenue and Stilwell Avenue, Coney Island.

There are about four pages in these reports, and I don't think there

is any particular conclusion except that I take issue with them.

This appears in the report, of March 11, 1915 :

" The following is a brief analysis of the proposed lease

:

" The payment of $300,605, as proposed in the contract,

is arrived at by the ISTew York Municipal Railway Corpora-

tion in the consideration of two elements, namely right-of-

way, or real estate, at $100,000, which figure, in my opinion,

is excessive. The sum of $200,505, making a total sum of

$300,605, is an allowance made to the ISTassau Electric Rail-

road for physical properties, such as railroad tracks and other

improvements now existing and in use on the right-of-way

proposed to be leased ; also for the construction on Stilwell

Avenue from Avenue Y to Surf Avenue, a street surface trol-

ley railroad, complete equipment including a new bridge,

in addition to the cost of pavement on Stilwell Avenue be-
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tween the tracks and two feet on each side. Also the sum

of $30,000 is charged for future re-paving of the street.

" I find upon investigation that the detail figures submit-

ted by the ±\ew York ilunicipal Railway Corporation as

being the estimated value of the present improvement and

the cost of the new construction, making a total of $200,605,

are considerably over estimated. I am also of the opinion

that some of these construction items should be eliminated

from the calculations, and more especially the construction

cost of the surface trolley line at Stilwell Aenue for the ]Sias-

san Eelectric Railroad, which was estimated by the Xew
York Municipal R:ailway Corporation at about $132,000.

That it is the intention of the !^[assau Electric Railroad Com-

pany to operate surface cars on Stilwell Avenue in any event is

evidenced by the fact that it has already laid railroad tracks on

Stilwell Avenue between the points Avenue Y and the Xew
York and Coney Island Railroad Company's right-of-way,

and has also entered into an agreement with the City of Xew
York in connection with street opening proceedings on Stil-

well Avenue for the operation of surface trolley cars on Stil-

well Avenue between Avenue Y and Surf Avenue, and con-

necting Stilwell Avenue trolley tracks with Surf x\venue

trolley tracks.

" The contract between the New York Municipal Railway

Corporation and the Nassau Electric Company provides that

the New York .Municipal Railway Corporation shall pay anj-

and all taxes and assessments on the land leased. The Nassau

Electric Railroad Company reserves certain surface rights

and should therefore be obligated to pay a part of such taxes.

" With reference to assessments, the Nassau Electric Rail-

road Company stipulates that the Nassau Electric Railroad

Company reserves the right to claim damages for certain

property lying between the lines of the proposed Stilwell

Avenue, which property is part of the property included

within the lease. It is practically certain that there will

be an assessment of benefits resulting from the opening of

Stilwell Avenue and should the Nassau Electric Railroad

Company recover damages, the assessments on the property
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leased will be greater. It seems to me that if the ISTassan

Electric Railroad Company recovers an award for property

included in the lease, a certain portion of the assessment

should be borne by the Nassau Electric Railroad Company."

That is just a brief summary. The other report on that was in

March 24, 1915

:

" Pursuant to the request of Chairman McCall for a sup-

plementary report with respect to the above contract, that is,

the proposed lease for a hundred years between the Nassau

Electric Railroad and the New York Municipal Railway

Corporation, after consultation with Mr. Turner to give

special consideration to the $12,000 annual saving, to which,

however. Colonel T. S. Williams called attention in his letters

to the Commission dated December 2, 1914, should the above

proposed contract receive the approval of the Commission, I

submit the following:

" This element, amounting to $12,000 annual rental, which

is paid by the Sea Beach Railroad to the Nassau Electric

Railroad, has received my careful consideration and was

taken into account before making my report to you on this

matter.

" Affer giving further consideration to this matter, and

having been in formal conferences with Mr. Turner, Mr.

Grist and Mr. Doad, of the Engineering Department, I am of

the opinion that the city should build its own structure on

Stilwell Avenue, together with the required terminal facili-

ties.

" I desire further to state that in the informal conferences

it was practically agreed that the entire Coney Island pro-

ject, including this terminal of the Broadway Fourth Avenue

Line from Avenue Y to Coney Island should be submitted by

the New York Municipal Railway Corporation and receive

consideration as a whole instead of in separate parts as it is

now being presented. I am of the opinion that, considerinsj;

all the facts and elements enterting into this proposition as a

whole, better analysis could be made and a more satisfactory

conclusion reached."
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Under cross-examination, I recommended that they construct

their own structure on Stilwell Avenue, in view of the cost and

the different elements that they wanted considered in the lease.

Q. What was the company that wanted to make the lease ? A.

The Nassau.

Q. Is that another subsidiary company? A. Yes.

Q. Same Presidents, as far as you know? A. I think so, as

far as I know.

Q. How long was that lease to be ? A. A hundred years.

Q. How long a stretch of property was this? What was the

length of it ? A. I think about a mile.

Q. The proposition was that the Nassau was going to lease

about a mile for a hundred years to the Municipal Railroad at

the large rental that you have mentioned ? A. Yes, sir.

Q. Why did you come to the conclusion that the city ought

to build its own road there and not tie up for a hundred years to

this subsidiary company? A. Under the dual system contracts,

the ISTew York Municipal will either furnish a right-of-way at the

end of Stilwell Avenue, where the city terminates at that point, or

the city will construct its own line to Coney Island over such

right-of-way as they may see fit to take. Stilwell Avenue is leg-

ally open so as to pave the way in case the city wanted to build. If

the city built its own structure, for instance, down Stilwell Ave-

nue, they would have to advance the moneey for construction. If

the New York and Municipal Railway furnished the right-of-way,

the New York Municipal would advance the money and it would

simply be an interest charge, the same as any other acquisition or

construction. So, my recommendation was that the city build its

own line down to Coney Island at that point, on account of the

terms of this lease that they submitted.

Q. What did you consider in that lease to be burdensome upon

the city ? A. A number of things. As a whole, you might say.

They proposed to charge a much higher figure for the Ian dand

for the right-of-way there than what I thought it was worth, and

then they considered there was consequential damage for different

elements, such as building a new trolley line and other things that

I thought had no place in it. I thought it was best for the city as

a whole to build its own line, but the Commissioners thought con-

trary.
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The way the ISTew York Municipal proposed to furnisli that

right-of-way was by a lease from the subsidiary company which

they charged against construction.

Q. Is that so ? A. That is evident here.

Q. The result of it then is that the Municipal has its way ? A.

Well, I don't say that.

Q. With the Commissioners I mean. A. Well, I don't say

that.

Q. What change was there made in the proposition ? A. There

were some reductions made here, but I didn't follow it to a close.

Q. Any serious reduction? A. Really, I didn't follow it to a

close. I put a report in. If they cross-examined me, all right.

It didn't concern me what they did finally.

Q. Has that matter been closed ? A. Yes.

Q. When? A. The lease was approved July 20, 1915, with

quite a few changes in it, interlineations, etc.

(Questions by Senator Thompson.)

Q. What was the vote on it ? A. Really, I don't know.

Q. What was the difference really in cost to the city between the

approval of this hundred year lease and your suggestion ? A.

Really, I don't know. I couldn't tell you the terms that they

finally approved, because it was a matter of negotiation between

the Commissioners and I had nothing to do with that question.

Q. Who carried that on ? A. The Commissioners. There were

different conferences. I believe there are some minutes here with

reference to those conferences.

Q. We want to know more about this as soon as we can. A. I

didn't follow that. I wasn't interested in it.

Q. How much was the' rental for that hundred years? Was it

$3,000, or $300,000? A. Just a moment— I don't want to

guess on this. This lease called for the payment of $100 annually,

and the lump sum immediately of $300,605.

Q. You get $300,000 of the rent in advance, and they get $100

a year after that ? A. Yes, sir.

Q. That was put through? A. I don't know. I don't think

that they paid that much. What they really paid I don't know. I

didn't follow it.
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Q. Did you ever hear? A. Maybe I did, but I paid little at-

tention to it. What was the use as far as I am concerned? My
report was in, they cross-examined me.

Q. How much of a department do you have? A. One in the

department.

Q. Won't you have a stenographer? A. I have the use of a

stenographer there, but not the exclusive use. I have the use of

clerks, if I want to call for them, but I am alone.

Q. Who do you depend upon for assistance ? A. Usually Mr.

Skimore.

Q. Who provides that ? A. The Secretary.

Q. Provides all the assistance or office room you want? A.

Yes.

Q. Did you resign? A. I did.

Q. When? A. May 6, 1915.

Q. Did they hire you back again ( A. They did.

Q. They kept you just the same ? A. Yes.

Q. Increased you salary ^ A. Yes.

Q. Still they don't pay any attention to what you recommend ?

A. I don't say that. They do freqeuently.

Q. They use what you recommend as a basis to make it higher ?

A. 1 don't think so. I think that the Commissioners as a whole are

inclined to be honest. They may consider elements that I haven't

. taken into consideration that it might be well to take into consid-

eration. That is up to them. I am not present at these meetings

nor all the conferences.

Q. You make your judgment on what the value of the real es-

tate is that they take over, '^"ou go through it very carefully and

give what you think is the reasonable value of that real estate ? A.

Yes.

Q. And then they go on and take that report and every time

thev change it, they increase it? A. No, I wouldn't say that.

Q. Did they exer decrease any one of your recommendations

that you can remember? A. Xo.

Mr. Moss.—Why did you resign ? A. Simply because I thought

that I could make more money and have it easier in private life,

that is all.
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Senator Towner.— Did you resign before your recommendations

were not agreed to ? A. O'h, no. So far as the recommendations

are concerned, a real estate appraiser becomes callous to that, as

to whether they adopt this conclusions or not. He knows he is

right, and that is all there is to it.

Senator Thompson.—How many people are there over there in

that administration that are callous, or don't you know about any

of the rest of them ? A. I don't thinli that the mere fact that they

don't agree with me means that they are not justified in not agree-

ing with me, because I take it from one slant, the real estate slant.

Mr. Moss :.— I will let you know, Mr. Cedarstrom, when well

take the balance of those matters. There are several more, aren't

there ? A. Yes.

Senator Thompson.— When we were in session a week ago,

President Shouts, of the InterboTough, asked to be excused, and

the statement was made by the Committee that we didn't expect to

meet until Friday of this week, which would be a public hearing.

He wouldn't be needed and we probably would meet on Saturday.

Acting upon that, it appears that he went to Atlantic City on

Thursday.

We desired him to appear today, and one of our employees

notified Mr. Pepperman of that on Thursday, and we understood

that he would appear. Last night, the attention of the Chair-

man was called to the fact that Mr. Shouts had practically been

excused for the week, which is admitted, but he said he would

come back today if he wasn't sick. But, I am advised this morn-

ing that he didn't come back and the presumption is that he is

sick.

We have requested that Mr. Shonts appear here Monday morn-

ing, and there is no agreement on the part of the Committee or

suggestion that he won't be needed Monday. We have been await-

ing a telephone communication, but whether he is out on the board-

walk and can't be found I don't know, for they haven't been able

to get in communication with him. However, we will want and

expect Mr. Shonts to appear Monday morning, and will adjourn,

for that reason, until half past ten Monday morning.

Adjournment.
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MARCH 20, 1916.

Examination by Mr. Moss

:

John Puerot Miechel, being duly sworn, testified as fol-

lows:

Q. I want to ask if you evei* saw tbis paper, being a letter dated

March 22, 1910, not signed, but typewritten on the letter paper of

Theodore P. Shonts and addressed to William R. Willcox. It is

apparently a proposition for subway work? A. I Tvant to look

at it carefully, because it goes a long time back.

Q. Yes, please do that. A. I should say in answer to your ques-

tion that to the best of my recollection I never say this paper. I

notice in some of the suggested terms propositions so familiar to

me that I am inclined to think that the substance of this was dis-

cussed, but the letter itself, I believe I never saw.

Q. Did you at or about the time of the date know of that propo-

sition? A. Mr. Moss, I really could not answer that question

positively. My recollection is that I did not as searly as the date

of this letter, or approximately that.

Q. Do you recollect about how long after that date you knew

of it? A. Can you tell me the date on which the Interborough

submitted the offer which was the first so-called— well, I wouldn't

know how to term it —^ but, the offer as to which a joint report was

submitted by myself and the Comptroller?

Comptroller Prendergast.— December 5, 1910. A. I think

it was probably shortly before that time, but I am drawing upon

my recollection, and it is not definite.

Q. I have here a report signed by Mr. Prendergast and your-

self, dated January 5, 1911, which has reference to the proposi-

tion that Mr. Prendergast has freshened your recollection upon,

and it contains this clause on page 8

:

" From information furnished by the Chairman of the

Commission, it is the understanding of your committee that

these negotiations between the President of the Interborough

Company and the Chairman of the Commission, looking to
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the construetion of Interborough extensions with Interhor-

ough money continued until early in the spring of 1910.

" According to the Chairman (that means Mr. Willcox),

I assume his mind and the mind of the President of the In-

terborough had met upon all the essential features of the

plan and details remaining to be adjusted."

That would appear, Mr. Mayor, to relate to just such a paper as

you have in your hand there?

A. It is quite likely it did, but my recollection is that the in-

formation was derived from the conferences with the Chairman of

the Commission.

Q. And those conferences were nearer the date of your re-

port ? A. Mr. Moss, they may have extended over, and did ex-

tend, as a matter of fact, over the entire period of discussion which

took place between what was then the Transit Committee of the

Board of Estimate, consisting of the Mayor, the Comptroller and

myself, and the Public Service Cnmission. Those conferences be-

gan very shortly after we asumed office, but at what particular

point in those conferences these negotiations, or these proposals

of the Interborough were communicated to us by the members of

the Public Service Commission, or by the Chairman of the Com-

mission, I am unable to state. My recollection is, and it is very

vague, that it was sometime in the fall of the year when we went

into those matters. When you are asking me on so important a

question as this, I feel that I ought to direct your attention to the

fact that it is possible that that particular proposition was drawn

to my attention earlier. I could not deny that it had been, al-

though my recollection is that those facts were discussed in the

fall.

Senator Thompson.— Just prior to December 5 ? A. I wouldn't

say just prior ; I think probably sometime before that, Senator.

Q. Well, here, Mr. Mayor, in this paper is a formulated plan

which looks to the use of Interborough money entirely. If you

knew that a formulated plan had been devised and reduced to

type, you probably would remember it, wouldn't you ? A. I think

I would have had a copy.

Q. Did you ever have a copy of this? A. My recollection is

that I never had a copy.



408 Investigation of Public Service Commissions

Q. Isn't it your best recollection that such a plan as this one

which had been formulated and typed, didn't come to your knowl-

edge until the fall and pretty near to December? A. My best

recollection is that my knowledge at all times was derived from

what the Chairman told me, and that I never saw a formulated

proposition. I am not sure that I ever knew that a proposition had

been formulated on paper, although I may have been told that.

Q. You have no recollection of the Chairman having shown

you such a paper as this ? A. I have no recollection of it, and yet

if the Chairman should state from his positive recollection that

he had done so, I would not be in a position to say that I had

not seen it. I would accept his word as correct on that question,

because my own recollection is at fault. I think I can explain

that in this way— I was not interested in the propositions to build

extensions with Interborough money. I didn't believe in it. I

didn't understand at that time that anybody in the Commission or

in the Board of Estimate did believe in it. I myself stood for the

proposition of subway building with city money.

Senator Thompson.— And it was to be owned by the city ? A.

Yes, with city funds.

Senator Thompson.— I say, you wanted the city to own it be-

sides ? A. Well, of course.

It is quite possible that I might have been told that such a propo-

sition had been made aud paid very little attention to it for that

reason.

Q. Don't you think, on the other hand, that if you had known

there was such a proposition as this in writing that your interest

in the subject would have led you to have a copy prepared for

you? A. As I said, j\lr. Moss, I would have expected to find a

copy of every important paper relating to the subway matter in

my files.

Q. Mr. Mayor, you always and at all times stood upon your

pre-election position ? A. I understood that I was standing on

that position.

Q. You never changed your vote in any way, did you ? So

far as your best judgment goes, your vote was always consistent

with your pre-election position 'I A. That is quite true. That is,
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I voted the same way on all these propositions, guided by what I

conceived to be the same principle. It is true that in the con-

ferences immediately preceding my attack of typhoid by about

two or three days, when we were discussing the nine and nine,

eight and a half eight and a half proposition, at one of those

conferences, I said that if the Company came to an eight and a

quarter basis that I would agree.

When I went home that evening with the assistants of my office

and reviewed the schedules and saw where, from our point of

view, that would bring the matter out, I notified all concerned

the next morning that I had made a mistake in saying that I would

agree to that proposition. That is the only instance in the course

of the entire subway discussion where my judgment wavered on

the question.

Q. And, Mr. Mayor, if my memory is correct, when the matter

was finally closed, your vote was the only vote against it ? A. My
recollection is that there was none other cast.

Q. You voted three, being your statutory power? A. That is

true.

Senator Thompson.— You were President of the Board of Al-

dermen at that time? A. Yes.

Senator Thompson.— And, as I understand you, from your

recollection, you never did see that paper or a copy of it ? A. I

have no recollection today of ever having seen that paper or a

copy of it, but. Senator, in the course of four years of one of the

most active controversies that has ever been conducted in the life

of the city, I might say that to you, and yet it might be a fact

that Mr. Willcox had shown me that paper and there would be no

present recollection of it. However, I have today no recollection

of ever having seen that paper.

Senator Thompson.— And, whatever your knowledge was in

relation to it was by conversations with Mr. Willcox? A. That

is the best of my recollection.

Senator Thompson.— And that those conversations were had

in the fall, which would be sometime after September, 1910 ? A.

That is more a guess than a recollection, but as far as I have any
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reconection of the matter, I should say that the conferences were

in the fall, when those features were discussed. You see, when we

began, as I remember it, the conferences were held in the olfices

of the Public Service Commission, the Mayor, the Comptroller and

myself attending, and I recollect that the Commission in the early

conferences outlined in general terms negotiations that had been

had between them and the Interborough, that various offers had

been made or suggestions had been made, but that they all contem-

plated building with Interborough money, as I recollect. I had

always believed in the other principle of construction, building

with city money, and we gave practically no attention to those of-

fers in those early conferences at all.

Senator Thompson.— There is a little difference there. Every-

body seems to have been willing to build with city money. The

only controversy seemed to be as to who o-\vtied it after you got it

built. A. That was not a fact in the early days of the negotiations,

because some of us believed in building entirely with city money,

and there had been some opinion in favor of permitting the Com-

pany to build with its money, and then an opinion developed later

as to the partnership arrangement, building with the money of

each, bu-t in those early days of the conferences, it is the best of

my recollection that we spent practically no time on that. We
moved right on from a bare statement of the facts that such nego-

tiations had taken place to a consideration of the routes of the Tri-

Borough. We got right down to that and spent nearly all our time

working on those routes, lay-outs and calculation of available

funds. Then the conferences marked time for a while while we
were waiting for the constitutional amendment in order to release

funds, so that we got along to the fall of the year before, as I

recollect, an active discussion of proposals was resumed.

Q. Did Mr. Wilcox tell you anything more in these confer-

ences except about the particular offer contained in this letter ? A.

My recollection is that Mr. Willcox was very frank and complete

in what he told us about the situation, but I couldn't answer your

question more specifically than that. I noticed in going through

that paper the proposition to run up Madison Avenue—
Senator Thompson.— Your recollection is probably correctly
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stated in that report that Mr. Moss calls attention to as early as

January, 1911 ? A. Everything stated in that report was pre-

pared with the greatest care and is accurate.

Q. You notice that that doesn't refer to any formulated proposi-

tion at all. It refers to discussions and conferences.

Senator Thompson.— That is all right.

CoMPTBOLLEE WiLLiAM A. Peeistdeegast, being duly sworn,

testified as follows:

Q. This was after the passage of the amendment? A. The

extension of credit by the amendment was in the spring, the elec-

tion of 1909.

Mayor Mitchel.— But, the Enabling Act under that had to be

passed, and that was done at the spring session of the legislature.

That wasn't operative until we had the Enabling Act.

Senator Thompson.— The Enabling Act passed the legislature

in 1909?

Mayor Mitchell.— By popular vote.

Senator Thompson.— The enabling act was passed by the legis-

lature of 1909. They generally adjourn in the Spring sometime.

A. Oh, yes, and submit it in the fall of that year. Then, the leg-

islature of 1910 passed the enabling act under the amendment.

That enabling act was necessary in order to permit the Appellate

Division to act in exemption of the bond, because there was a

great hurry in getting that ready.

(Mr. Moss continues with the examination of the witness.)

Q. Mr. Comptroller, I want to ask you the same question that

I asked the Mayor, and I hand you that same letter that I showed

the Mayor. A. I never saw that document before.

Q. Did you ever see a copy of it to your knowledge? A. I

never saw a copy of that document.

Q. Were its terms brought to your attention at any time? A.

ISTot in detail, no.

Q. When was any reference made to it for the first time that
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you remember? A. In the Spring of 1910, by Mr. William K.

Willcox, Chairman of the Public Service Commission.

Q. What did he say? A. J\lr. Willcox, during that period, I

should say during the months of February and March, had in-

formed me at different times of negotiations he was carrying on

with President Shouts of the Interborough Rapid Company, and

as he would meet me from time to time, would say that he had

had further conferences, and he hoped that they were going to

come tO' some agreement, possibly, upon the question of further

subway building. These conversations between him and me pro-

ceeded during the spring until sometime, I think it was in the

month of ]\Iarch ; late in the month of March, I met Mr. Willcox

at the City Lunch Club one day, not by appointment but happened

to be there at luncheon and he happened to be there. He told me
that the negotiations that he had been carrying on with President

Shouts were off.

Senator Thompson.— Do you remember the date of that ? A.

It was sometime in the month of March, 1910. I should say late

in that month.

Senator Thompson.— Did he tell you those negotiations had

been formulated into a letter ? A. I don't recall that he did.

Senator Thompson.— Can you say whether he did or not? A.

I would not want to say, because I am not sure of it.

Senator Thompson.— You have no recollection that he did,

have you ? A.I would not say that Mr. Willcox did not tell me
that there had been some memoranda submitted.

Senator Thompson.— Have you any recollection that he did

tell you so ? A. I would not want to say that I have any recollec-

tion that he did tell me so.

Senator Thompson.— Did you ever have a copy of any such

document or of any terms that had been arrived at or discussed be-

tween j\lr. Wilcox and ]\lr. Shonts ? A. No.

Senator Thompson.— When you and the Mayor joined in this

report of January 5, 1911, being the majority report of the Tran-

sit Committee to the Board of Estimate and Apportionment, did
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you then know that such a document had been formulated ? A.

I don't believe I did.

Mr. Moss.— Then that answers the questions, Mr. Chairman.

(Testimony of TheodoTe P. Shonts, Mr. Moss conducting the

examination.)

Mr. Moss.— Mr. Shonts, I am going to hand you the same

paper, the letter of March 22, 1910. Where was that prepared?

A. At my office.

Q. Under your supervision? A. Yes.

Q. Who dictated it ? A. I imagine Mr. Rogers.

Q. Well, can't you state who dictated it without imagining ? A.

I think so.

Q. Was it Mr. Rogers ? A. I suppose it was Mr. Rogers.

Q. I don't like suppositions. Please get your mind onto the

transaction. You have had some time to think about it. I want

to know who dictated it. A. My best impression was that is was

Mr. Rogers.

Q. Can't you give better than an impression ? A. JSTo, because

Mr. Rogers usually did this work for me on the basis that I would

outline, and I suppose he did in this instance. I have talked with

Mr. Rogers and that is his recollection also. I talked with him
this morning.

Q. Was Mr. Rogers present throughout the preparation of that

document, the physical preparation of that document? A. Well,

if he dictated it, of course he was present.

Q. I didn't say " if." Was he present throughout the opera-

tion ? A. My best answer is that I think Mr. Rogers dictated it.

Of course, he was present if he dictated it.

Q. Was he present? I am leaving out the matter of dictation

now. Was he present in the preparation of that document ? A.

I think Mr. Rogers dictated this memorandum on the basis of a

memorandum that I had dictated and given him. That is his recol-

lection this morning.

Q. Whether he dictated it or not, was he present when this

paper was prepared ? A. I would say yes.

Q. Who else was present ? A. I don't remember.
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Q. Try to think. A. I don't think I can be more definite than

I have been with you, Mr. Moss. I have no definite recollection

about any of these various memoranda that were prepared as to

who sat by or who did the work or who was the stenographer or any

of thoes things.

Q. I didn't ask you about that, Mr. Shouts. I want the minds

that worked together to get that document out. Mr. Eogers you

say was there. He was the lawyer. You must have had other

brains besides the lawyer's. A. I think I will cover your point in

my way. What our usual practise was—
Q. I don't case about the usual practise. I want something

about that document there. A. I can't tell you about this thing

definitely. ; ! h .

Q. Who did you confer with in preparing the data for that

document ? A. Mr. Hedley and some in our engineering depart-

ment.

Q. What members of your engineering department ? A. Usu-

ally Mr. Pegram.

Q. Was it Mr. Pegram ? A. Yes.

Q. Was there a time when you and Hedley and Pegram and

Pogers were together with some stenographer? A. No, not nec-

essarily, and I don't recollect that. They would make their re-

ports to me and I would take their reports as the basis of my mem-
oranda to Pogers.

•
'

I
'-mi

Senator Thompson.— Were those reports in writing ? A. Some
of them; most of them.

Senator Thompson.— Are they in the files now ? A. I think

some of them a.re.

Q. You say you had prepared a memorandum from which this

was fo'rmulated. Where is that memorandum ? A. I have it here,

I think.

Q. You hand me a memorandum, and it is marked in pencil

"memorandum," dated February 21, 1910. Is this the docu-

ment you referred to? A. Yes.

Q. This is so short, Mr. Chairman, I would like to read it to

you. It is dated February 21, 1910

:
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"(Exhibit No. 1.)

" it is proposed to build certain extensions under Contract

JSTo. 1 (excepting that the method of construction will vary

from the conditions as contained in Contract JMo. 1), with

the following changes:

" 1. The length of the present lease will be changed from

50-25 years, to, say, 55 years from the date of completion of

the new extensions ; the lease of the Brooklyn extension from

present length of time 40-55 years from the date of comple-

tion of the new extensions, and the new extension lease to be

55 years from the date of completion.

" 2. It is proposed to divide with the city the surplus eran-

ings arising from the new extensions which will be arrived

at by the ticket sales from stations on the lines of the new

extensions, after deducting from earnings

:

"(a) Cost of administration, to be arrived at by prorating

the mileage of the new extensions, with the wheelage on the

whole system; (b) Cost of operation, to be arrived at by

prorating the wheelage on the new extensions with the wheel-

age on the. whole system; (e) Maintenance charges, which

will be the cost of maintenance expended on the structures

of the new extensions, including repairs, renewals and de-

preciation; and maintenance repairs and renewals of equip-

ment, including depreciation.

"(d) All real estate taxes and assessments growing out of

the new extensions and the State tax on gross earnings

thereof.

"(e) After deducting 1 per cent, sinking fund to amortize

the cos.t of construction, except equipment— the equipment

to be bought by the city on expiration of lease, the same as

provided for in contract JSTo. 1 of the present subway.

"(f) After deducting 6 per cent, upon the cost of extensions

and equipment, said cost to include 15 per cent, added to

cover superintendence during the period of construction and

discount of bonds.

"(g) After making the above described deductions, the

balance to be divided 50 per cent, to the city and 50 per cent,

to the Interborough.
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" (li) In case in any year the gross receipts are not sufficient

to pay in full the items above stated to be deducted, then the

deficit shall be paid out of the gross receipts of the subsequent

year or years.

" 3. The company shall not be compelled to make expendi-

tures for improvements or additions on- the new extensions

which will result in reducing this company's proportion of

the surplus to an unreasonably small amount.

" 4. This company will operate any new subways or ex-

tensions thereof constructed by the city which will insure

the company receiving a profit from operation."

Were all of these provisions, to the best of your judgment, in-

corporated in that document dated ]\Iarch 22 ? A. Yes.

Q. How was that prepared, the document of February 21 ? A.

Those provisions were what I understood to be the provisions that

were satisfactory to Chairman Willcox.

Q. You had had numerous conversations with Mr. Willcox, be-

fore that was formulated, February 21 ? A. Yes.

Q. Did you have any conversations with Mr. Willcox between

February 21 and March 22 ? A. I can't remember that.

Q. Have you any recollection of any conversations between the

time of that document and this document which would tend to

change the terms ? A. I don't remember.

Q. You don't remrmber of any changes, do you ''. A. I don't

remember of any conversations or any changes.

Q. Well, your intention in the formulation of the document

dated March 22 was to formulate what you and ~\h\ Willcox had

arrived at, was it ? A. Xo, not exactly. It was to formulate what I

understood to be what ilr. Wilcox was satisfied with, if we would

formulate it in a proposition. My recollection is that I gave Mr.

Rogers that memomrandum, which he used as the basis of this

first draft. I would say that we can find no copy of this memoran-
dum in our files, this one of March 22. I talked to Mr. Eogers

this morning. His recollection is that he used that as a basis

and formulated this document and- gave it to me. I left it with

Chairman Willcox. Mr. Eogers took this copy and proceeded,

after we talked it over, to make another revise which is in our files,

and which is of March 23rd.
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Then, between March 23 and March 28, our minds had devel-

oped along certain lines that caused quite a radical difference and

we formulated a third revise of March 28, which is in our files.

Q. Were there any copies of this March 22 made 'i A. Not in

our files.

Q. Were there any made ? A. I don't know. Mr. Rogers' im-

pression is that he had one copy and that he used that in preparing

his revise of March 23 and that his copy of March 22 was lost or

destroyed.

Q. Have you looked through your personal files for a duplicate

of this document of March 2-2 ? A. I would never put those things

in my personal files.

Senator Thompson.— What do you mean by that ? What do

you mean when you say you wouldn't put them in your personal

files ? A. My personal files are my bills on personal matters.

Senator Thompson.— You mean it would go into the Interbor-

ough general file ? A. They have looked for it and say they can't

find it.

Q. Have you had a search made? A. When I left last week,

I ordered that to be done and they tell me they were not able to

find a copy in our files.

Q. After this document of March 22, 1910, had been typewrit-

ten into the shape which we have here, what did you do with it ?

A. I left it with Chairman Willcox.

Q. Did you take it to Mr. Willcox ? A. Yes.

Q. Where did you take it to ? A. I imagine at his house.

Q. Can't you remember? A. ISTo, I can't remember.

Q. Did you ever have this document of March 22 in Mr. Will-

cox's house ? A. That is the best of my recollection, but T am
not sure. It may have been the ofiice.

Senator Thompson.— Did you mail it? A. No.

Q. You took it personally, didn't you? A. Yes, that is my
recollection.

Q. Did you ever discuss this document which I hold in my
hands and which we have been talking about with Mr. Willcox

A 14
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personally i A. I imagine I discussed it with him when I handed

it to him, but I don't remember distinctly.

Q. What memory have you ? I don't like you to imagine. That

doesn't count for much. A. I haven't distinct recollection of dis-

cussing it with Mr. Willcox.

(.)_. This paper contains so interlineations, which I think it has

been declared are in the handwriting of Mr. Willcox. For in-

.^tance, that (pointing). A. I don't know whose handwriting it

is. Tt isn't mine.

(^. Where were those interlineations written ? A. They must

liave been written when we were together. Now, here is an inter-

lincaticjn which looks to be in my handwriting. "Or through

some other routes as may be reasonable"— that looks like my
handwriting.

Q. Where were you then ? A. My recollection is at his house,

liut I am not certain. It may have been at his office.

Q. In the daytime or in the night-time ? A. If it was in his

office, it would be in the daytime, and if at his house it would be

in the evening.

Q. Which was it ? A. I don't know. I have no distinct recol-

lection.

Q. What rceollection have you ? A. I have no distinct recollec-

tion.

Q. I will show you that interlineation. Is that in yoxir hand-

writing? A. No.

Q. Isn't that in Mr. Willcox's handwriting? A. I am not

familiar enough with it to say.

Q. Where was that interlineation put on it ? A. I don't know.

Q. Did you discuss that paper with Mr. Willcox in his house at

any time ? A. My recollection is that it was discussed ; whether

at his home or at his office, I have no recollection.

Q. Now, Mr. Shonts, does this revision of March 23, Exhibit

X(i. 2 (See page ) contain the interlineations which appear

upon Exhibit of the date of March 22 ? A. I would have to look

to see. Some are not changed at all. One place I find cut out

that says " cut out," and others are changed not according to this,

l)ut in other ways.

Q. Then, some of the corrections or changes in the second docu-
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ment compare with similar changes in the first? A. All 1 find

is the omission of Paragraph " C " on one page. The rest are not

the same.

Q. It isn't necessary to go any further than this. There are

evidences between the two papers to the effect that some of the

changes indicated on the first appear to be in the second.

Senator Thompson.— The lead pencil suggestions on the first

document are incorporated in the second copy. A. In some cases.

Senator Thompson.— You will find that in most of the cases

that is true, except in relation to the cutting out of the Steinway

Tunnel proposition. That is in there and is cut out. There is

enough here to indicate that the pencil changes of March 22 were

used in the preparation of the memorandum of March 23.

Q. And, was the Steinway Tunnel proposition eliminated in the

second paper ?

Senator Thompson.— It wasn't eliminated. The March 22d

paper provided in substance that the Steinway Tunnel should

be taken over by the city and the Interborough should be paid

by the city the cost that the Interborough had incurred up to that

time. The letter of March 23rd cuts that out and in place thereof

provides that the Interborough shall complete this Steinway Tun-

nel.

Q. I meant to eliminate it from the program of the city. Is

there any change in the document of the 23d of March from that

of March 22 with reference to the use of the Interborough's

money ? A. I imagine not from what my office told me.

Q. Well, you have it in your hands. It is the same thing, isn't

it ? A. I will have to read it. I haven't had time, you know. I

just got back.

Q. We might as well get it straight on the record, even if it

would take your time to look at it. I Avant to see if the financial

plan is just the same with the exception of the Steinway Tunnel

provision. A. Yes.

Q. Same thing? A. Yes.

Q. What did you do with this document of March 23 ? A. I

don't find any record of having done anything with the exception
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of making a further study of it, which resulted in another revise

of March 28.

Q. Wasn't that shown to any Commissioner? A. 'Not that I

know of.

Q. Have you no recollection at all of it having been shown to

a Commissioner ? A. No.

Q. Let us see the one of March 28 (Exhibit No. 3). How does

this letter of March 28th differ from that of March 23d. Have

you any recollection, or can you tell us in general? (For Exhibit

jSTo. 3 see Page .) A. The chief difference between the revised

memorandum of March 28 and the memoranda of March 22 and

23 is that in March 28, the memorandum withdraws, for reasons

stated on Pages 2 and 3 the Madison Avenue line altogether, and

suggests in lieu thereof a lease for the operation of the Broadway

Lexington Line instead, and at the same time calling attention to

the fact that in the Interborough's judgment, the construction of

so much of the Broadway Lexington Line which lies sotith of

Forth-second Street was an unnecessary use of the city's money

at that time, because, if the plan as outlined was carried on, it

would mean an unbalanced system. That is to say, you would

have south of Forty-second Street eight tracks with only four

tracks north of Forty-second to feed them. The suggestion is

made, therefore, that in view of that, the city would only build

so much of this Broadway Lexington Avenue line as lay South of

Forty-second Street at that time, and if the Interborough and the

city could agree upon a proper basis for operation by the Inter-

borough and subsequent events proved the necessity of adding the

other lines later on, then the city could build the lines and the

operating agreement would be extended.

Q. Was there any change in that document of March 28, in the

financial arrangement, that is, as to who should provide the

money ? A. Not as to the other lines.

Q.- The only change is with reference to the Lexington Avenue

and Broadway line that you have just mentioned ? A. The drop-

ping out of the Madison Avenue line entirely and the substitution

therefor a lease for the operation of the Broadway Lexington.

Q. What was done with that revision of March 28 ? A. I don't

find in the records that anything was done with that.
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Q. Is it your best recollection that that was not sent or delivered

to anybody ? A. I have no recollection about it at all.

Q. Is there any one else who would know better than you ? A.

I asked Mr. Rogers, I asked Mr. Gaynor, I asked Mr. Fischer

about it, and they didn't recollect anything more than that. I am
sorry I can't tell you, Mr. Counsel ; I am guided by the notation

on it.

Q. We have the letter of March 22, the letter of March 23 and

the letter of March 28 all before you. "Which of those letters was

shown to Mr. Willcox? A. March 22.

Q. Is that the only one? A. Possibly March 23.

Q. Do you think March 23 was shown? A. The same notation

is on that as the other one, Mr. Counsel.

Q. In view of that notation, do you believe that ISTo. 2, that is,

the 23d, was shown to Mr. Willcox? A. In view of that notation,

I would say no.

Q. Was he told of it ? A. I think I did.

Q. Did you tell him about both of those, the 23d and the 28th ?

A. Yes.

Q. You communicated to Mr. Willcox the substance of the 23d

and the 28th ? A. That is my recollection, yes, sir.

Q. What did you do, Mr. Shonts, to make out any working plan

for that proposition ? Anything ? A. I don't quite catch your

meaning.

Q. Did"you make out a working plan for that proposition which

is shown in the 23d and the 22d and the 28th? A. I don't know

just what you mean by a working plan.

Q. Were there any figures made out ? A. Yes, as I say, I think

they were in the files.
,

Q. Produce any figures that were made. A. I find a statement

here.

Q. Was that made by the auditor ? A. Yes, on March 24.

Q. Summarize it. A. It is the estimated annual expenditures

from 1911 to 1914 inclusive, of the proposed extensions and im-

provements and new subway south of Porthy-second Street, with

interest charges resulting therefrom.

Q. Did the auditor prepare that under your directions ? A.

Yes,
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Q. For what purpose? A. We were trying to see how far we

could go, if at all, in furnishing private capital for what they

called normal extensions of the suhway.

Q. What is the date of that paper? A. March 24, 1910-.

Q. March 24? A. Yes.

Q. You had that paper, then, in your possession on or about its

date, March 24, did you ? A. limagine so.

Q. In view of the paper which you have in your hand, you

made the revised proposition of March 28 ? A. Yes, that is my
recollection.

Q. You were taking it up seriously, weren't you? A. Yes, we

were taking the matter up seriously. We regarded it as a very

serious proposition.

Q. You weren't beating the air at all, were you? You be-

lieved you could do it, didn't you ? A. Believed we could do

what ?

Q. What you proposed to do in the document of March 28.

A. When we document of March 28, we believed we could, yes.

Q. You believed you could do what you proposed ? A. Yes.

(Report of Auditor, dated March 24, 1910, is Exhibit No. 4.

See page .)

(Exhibit 'No. 5 is presented, a letter from Mr. Hedley.)

Q. Those figures attached to Mr. Hedley's letter. • Are they

computations made by him, presumably ? A. ISTo.

Q. Who were they made by ? A. They are my figures.

Q. Those are your figures ? A. Yes.

Q. And what do they show ? A. That is more than I know. T

have been looking at them, but I don't know. I would have to

study them.

Q. I think, Mr. Chairman, we will extend this in the record

also. (Exhibit ISTo. 5. See page .) It goes carefully into

the matter of the Broadway Lexington Avenue route, and I think

is restricted to that. It also discusses the elevated. This letter

of Hedley's on the 25th is three days before the final revision of

March 28, Wpg this proposition laid before yoiir directors? A-

1^0,
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Q. Wasn't it discussed with them ? A. Oh, yes, I always keep

ray directors adAased of all negotiations that I have.

Q. You had a meeting of your Board of Directors on March

23, at 11:15, according to your Minute Book? A. Yes.

Q. That is the very day upon which the first revision was made

and dated? A. Yes.

Q. Was the matter discussed in the Board of Directors? A.

Yes, I have an idea it was.

Q. See if you can't make that more positive. A. I think it was

because my attention was called to those minutes this morning.

T read them and I see that the Board on that day authorized the

Executive Committee to take such action in regard to their nego-

tiations that might seem wise or to the interest of the company.

Q. Let me read those minutes into the record

:

" A regular meeting of the Board of Directors of the Li-

terborough Rapid Transit Company was held at the office of

the Company, No. 165 Broadway, New York City, on Wed-

nesday, March 23, 1910, at eleven o'clock a. m., pursuant to

the notice given in accordance with the by-laws. The Chair-

man referred to a proposition of this Company for the con-

struction of new subways made to the Public Service Com-

mission in a letter dated June 30, 1909, and approved by

this Board at a meeting held on that date, and a subsequent

letter of September 22, 1909, modifying said proposition,

and stated that he had been in almost continuous conferences

with the Chairman of the Public Service Commission with a

view to overcoming differences and more nearly meeting the

desires of the Commission, that still further conferences were

necessary, that it might become desirable to submit an

amended proposition in writing and that delay could be

avoided if the Executive Committee were empowered to pre-

pare and submit to the Public Service Commission such a

proposal.

" After discussion, it was, on motion duly made and sec-

onded, resolved that authority be and hereby is conferred

upon the executive committee of this Company to approve

and eubroit to the Public Service Commission any amended
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alternative or modified plan for the construction and opera-

tion of any new subways and elevated extensions wMch may
appear to said Committee to be for the best interests of the

Company.
" There being no further business, on motion duly made

and seconded, the meeting adjourned.

" H. M. FISCHEE."

Senator Thompson.— That was evidently a harmonious meet-

ing? A. Yes.

Q. Wasn't there an inharmonious meeting that morning, or

rather, wasn't there an Mnharmonius discussion that morning?

A. I have no recollection of it.

Q. Wasn't there a discussion that morning which was not ex-

tended into the minutes ? A. I have no recollection of it.

Q. When you made a report to the directors which led them to

make these formal minutes, what did you tell them ? A. I was in

the habit—
Q. What did you tell them ? A. I don't remember what I told

them this particular morning.

Senator Thompson.— Get it as near as possible. Give us the

substance of what you recollect. A. That morning I brought them

down to date on any negotiations or important matters pending,

and I no doubt brought them down to date in regard to the negotia-

tions that I was conducting with Chairman Willcox.

Senator Thompson.— What you mean by bringing them down

to date was that you told them about it ? A. Everything down as

far as the time of the metting.

Q. That included, then, this letter dated March 22? A. It

would cover everything that was down to date.

Q. Did it ? A. I don't know that I referred to March 22.

Q. Well, it covered all that you had done with this letter, what-

ever it was ? A. That was the idea.

Q. If you had delivered that letter to anybody, it would cover

that, wouldn't it ? A. I should think so.

Q. Well, didn't it ? A. I do not recollect.

Q. You wouldn't hold it back? A. No.
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Senator Thompson.— If this letter was taken up and had been

given to Mr. Willcox and was up at his house, whjr you told them

that, of course, didn't you ? A. The chances are that I did.

Q. (By Senator Thompson.) I don't care about the chances.

That would be true, wouldn't it ? If you didn't and you were on

the Board of Directors, I would want to fire you. A. My Com-

pany might have done well if they had fired me long ago, but they

didn't. About the only criticism one of our directors made with

me always was that I took them too much into my confidence. I

tried to keep them thoroughly posted in every important matter.

Q. (By Senator Thompson.) Then you did in this particular

case? A. I suppose I did. I -have no distinct recollection of

this. This thing was going on for years every day, every Aveek.

I can't recollect every little detail.

Senator Thompson.— This was a pretty important matter, Mr.

Shonts ? A. They were all important matters. We don't deal

with unimportant matters.

That resolution would indicate, Mr. Counsel, answering your

question just intelligently as I can, that was the result of my telling

them the situation with regard to my negotiations with Mr. Will-

cox.

Q. Did you tell them everything that you had done with this

letter of March 22 ? A. To the best of my recollection, yes.

Q. Who comprised the Executive Committee? A. Mr. Ber-

wind, Mr. Belmont, Mr. Freedman and Mr. Vanderbilt and my-

self.

Q. Who was Chairman of it? A. I am Chairman of the Ex-

ecutive Committee.

Q. Then that practically put the whole matter into your hands,

you being Chairman of the Executive Committee ? A. I wouldn't

say that. It put it into the hands of the Execuitve Committee.

They are not figureheads at all, and, more than that, I always

want the advice of my people.

Q. Did you take the Executive Committee in with you in the

preparation of these two revisions ? A. They always knew what

I was doing.
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Q. Did you take them in on those two documents? A. Yes,

and I think that is the reason we never sent either one of them.

Q. They knew all about it 'I A. They thought it was time to

drop out.

Q. Do you remember the occasion when you were at Mr. Will-

cox's hou.se up to two o'clock in the morning? A. We were at

AVillcox's house so often at two o'clock in the morning that I can't

remember which you have reference to. That wasn''t in reference

to this, however. That was later on.

Q. During March, 1910, do you remember anything like that ?

Now, think— think— an occasion in March, 1910. A. There

may have been; 1 don't remember.

Q. ISTow, think, please. And you were not the only representa-

tive of the Interborough. There were others there with you. Do
you remember it now; ? A. ISTo.

Q. Do you remember an occasion when you were present at the

house of Mr. Willcox in March, 1910, with other persons repre-

senting the Interborough besides you, when you were separated

and left at two o'clock in the morning, having concluded and agreed

upon a plan ? A. ITo.

Q. Did you not have at Mr. Willcox's house that documemt of

March 22, you being accompanied by other persons connected with

the Interborough Railroad Company ? Didn't you discuss it ?

Wasn't it amended then and there in certain particulars, and

didn't you leave with an agreement between you that that plan

would be carried out? A. ISTo.

Q. Well, what part of my question isn't so, how much of it isn't

so ? A. That vs^e agreed on any plan.

Q. Do you remember the occasion ? A. I wouldn't say it didn't

happen, but I don't remember it.

Q. ISTow, please throw your mind right at those documents of

March 22, March 23 and March 28. Were those documents dis-

cussed at Mr. Willcox's house or any of them ? A. I have already

told you that my recollection is that T did discuss the documents

of March 22 vidth him at his house.

Q. What other person connected with the Interborough was with

you ? A. I don't remember that anyone was. Still, there may have

been.
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Q. Did you ever have Mr. Eogers with you ^ A. ]\lr. Rogers

may have been, i don't remember.

Q. Well, think, please. Wasn't Mr. Eogers with you ? A. 1

don't remember. He may have been. You want my own personal,

distinct recollection, don't you ?

Q. Yes, but don't make it too distinct. Give us your best recol-

lection. A. I don't remember Mr. Eogers being with us. Still,

he may have been.

Senator Thompson.— JMr. Shouts, now here is a letter that you

wrote on March 22. Here is another letter that you wrote on

March 23. Here are some interlineations in lead pencil on the

letter of March 22, which are incorporated in your office in the let-

ter of March 23, interlineations made by the hand of Mr. Willcox.

Is'ow, that being true, you must have seen Mr. Willcox between the

letter of March 22 and the letter of March 23. A. I have already

testified that that was my best judgment.

Senator Thompson.— ISTow, where did you see him 'i A. I told

you I saw him at his house.

Senator Thompson.— Then, you saw him at his house in refer-

ence to the letter of March 22 ? A. That must have been so.

J

Senator Thompson.— There is no question of it. Q. Who was

with you ? A. I don't recollect that anyone was. Mr. Rogers may
have been.

Q. What was said there regarding that document ? A. The best

recollection I have is the interlineation. Otherwise I wouldn't

have remembered any thing about it. I don't distinctly recollect

anything about it, but it is the testimony that is contained in the

documents that makes me feel that we went over them there that

night together.

Q. Mr. Shonts, we are spending some time upon this. I re-

member there was an occasion when your recollection was not dis-

tinct regarding Mr. Townes, and that it took several examinations

to get your recollection back on the track, so I want you to put your

recollection on this transaction and don't make it necessary to

have two or three attacks of it. I want you, Mr. Shonts, to tell us
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same work; a part of the Northern Pacific Railway, then

under construction. I hay© since come to know of Mr.

McEean's success in various construction undertakings of

extreme difiiculty, and in common with other engineers who^

have followed his career, I consider him a genius in sub-

aqueous construction of tunnels or foundations. It is doubt-

ful whether there can anywhere be found another man of

equal skill in such undertakings ; his plans and methods have

practically revolutionized sub-aqueous tunnel work. They

are a new departure, which introduce economy, safety and

speed of construction to a degree never thought possible in

the shield or other methods hitherto proposed. They are

going to expedite the taking up of projects in the way of

construction of tunnels under streams and estuaries, result-

ing in more rapid development and increase of transporta-

tion facilities and other attendant improvements.

A difference of essential nature, namely, the saving of

elevation, which will be attained by adoption of Mr.

McBean's plan, of 46 feet (92 feet of rise and fall) is sure

to result in great economy of construction operations, because

men can work practically full time at each reduced depth

beneath sea level, while with the depth of 106 feet required

by the shield plan, they can put in only a fraction of the

time, owing to the greater air pressure. This saving in ele-

vation will also result in greater economy of maintenance

and operation.

Very respectfully yours,

(Signed) Viegel G. Bogus.

Q. On the tunnel that is to be the Lexington avenue connection

between the Bronx and Manhattan, I understand, Mr. McBean,

that the concrete is mixed fresh up above the river and shot down

through the tube and deposited wet in the river at the bottom?

A. Yes, sir.

Q. (By Senator Thompson.) Wow, right there, I want to ask

a question. Do they make a form around that iron tube that

they drop down there first, or do they just shoot that cement
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Q. Well, now, that meeting where so many were present, what

was the end of it ? What did you agree on ? A. Nothing in par-

ticular.

Q. What was the subject of discussion ? A. It was one of these

negotiations.

Q. Which one? A. I say I don't recollect whether that was

when we got to the dual subway or whether it was in regard to

these earlier negotiations.

Sienator Thompson.— If it was in March, 1910, then it was

these. It wasn't anything else until after March. Until after that

time, there was no such thing as a dual subway ever thought of.

Q. I am going to read to you from an address of Leroy T. Hark-

ness delivered before the Municipal Engineers of the City of New
York, paper presented JSTovember 26, 1913, on pages 252 to 256.

Senator Thompson.— That speech is a public document, isn't

it ? It is from the record of the Public Service Commission. ~No

question has ever been raised but that that is a public document.

Mr. Moss.— It was more than a little dinner, Mr. Chairman.

That is, judging by the character and the quality of the people

that were there.

" Referring to the amendments of 1909, upon the enact-

ment of these amendments to the rapid transit act, comrauni-

cations were at once addressed by the Commission to those

likely to be interested in rapid transit development asking for

proposals under the new law. Propositions were submitted

by the Interborough Eapid Transit Company, which, how-

ever, failed to meet the approval of the Commission.

" Despite the rejection of the first offer, negotiations were

actively continued until it seemed, in the early part of 1910,

as though an acceptable arrangement for adequate expansion

would be agreed upon. As indicating the uncertainty and

disappointments of these negotiations, I remember on one oc-

casion during March, 1910, leaving the house of the Chair-

man of the Commission at two o'clock in the morning, after

attending an extended conference with representatives of th^
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Interborough Company, at which it appeared that the negu-

tiations had been successfully concluded and the plan agreed

upon, The next day, however, the plan was rejected, and it

was necessary to start almost over again."

A. Pie doesn't say who rejected it?

Q. I have read you just what he said. Now, this is March,

1910, Mr. ITarkness was present, he left the house at two o'clock

in the morning, several representatives of the Interborough Com-

pany were present and the negotiations were successfully con-

cluded and the plan agreed upon. !N"ow, I ask you to throw your

memory back over that transaction. Do you remember it ? A. No.

Q'. You don't remember it? A. No.

Q. Have you a good memory ? A. We went over that—
Q. Have you a good memory ? A. I don't think it is necessary

to go over that again. I am doing my best to answer your ques-

tions.

Q. I want to know whether your memory is good or bad. That

is a fair question. A. I think I have a fair memory.

Q. Now, what representatives of the Company were there? A.

I don't remember.

Q. Wasn't that plan outlined on March 22 discussed at that

meeting ? A. It probably was.

Q. Well, M'as it? A. I don't remember it, I am telling you.

Q. Do you believe it was ? You said probably it was. I want

to see how far you can carry that memory of yours. That may
mean something and it may not. Do you believe it was ? A. I

don't believe that proposition of March 22 was discussed, if his

statement that it was rejected the next day is true, no.

Senator Thompson.— We haven't explicit confidence in every

statement made by Mr. Harkness not under oath. A. I only have

to base my answers, when T don't remember, on the evidence that is

before me.

Q. Have yon recollection of some otlicr day betwi^cn the 22d

.,f :\rarch and the 28th of March ? A. At Willcox's house ?

Q. Yes. A. No.

Q. Have you any recollection of a meeting at which that propo-
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sition was made, whether it was made on the basis of the paper

of March 22 or March 23 or March 28 ? A. The only recollection

I have is, as I have already testified here two or three times to-

day, and that was based on the interlineations and the correspond-

ing changes in the memorandum of March 23. I took that docu-

ment to Mr. Willcox's house and that we went over it together at

his house on the evening or night of March 22d was based on the

evidence.

Senator Thompson.— Well, if it was that letter of March 22,

the fact that you stuck to it and revised your propositions indi-

cates to us that there was some tentative agreement at least reached

upon the 22d of March. If there was no tentative agreement

reached, why did you extend it into these revisions of the 23d and

the 28th ? A. My recollection about that matter is that Chairman

Willcox and myself never agreed on the profitableness of new sub-

ways.

Senator Thompson.— That isn't the question. A. In order to

answer this question, Mr. Chairman, I have to do it in my own

way.

Senator Thompson.— Here is what we see in this, Mr. Shonts.

Here they were with their Tri-Borough schemei, which was a muni-

cipally built and municipally paid for and municipally owned

scheme. They also had the money to do it with, but you didn't

want that kind of competition. See? They could have paid for

it, because of the extension of the debt limit. ]S"ow, here you

were in these matters— and they are important. It is the most

important thing you had to do around about those days, don't yoii

think so ? A. I have very distinct recollection about some of

them, but you won't let me tell you.

Senator Thompson.— As long as you are getting distinct, I

like them. A. To begin with, I want to make this clear to your

mind, that all subways are city owned.

Senator Thompson.— Sometimes ? A. It doesn't matter

whether they are built with private capital or city capital or half

of each, the title from the beginning is in the name of the city.
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iSeiiator Thompson.— On that we are agreed, but that is soine-

times distinguished from possession. A. We are talking now

about ownership, the title to ownership. The present subway and

the new subways from the time of their inception have belonged

to the city. The title is in the city. The Interborough were only

the lessees of the present subway. The Interborough did not

object at all, in fact the Interborough always believed in the econ-

omy of building city subways with city money, for one reason.

(.)ur present subway was built with city money. The title belongs

to the city. We are the tenants. We guarantee certain obliga-

tions. At the expiration of our lease, if we make good, the city

gets its property free. It doesn't cost them a cent.

Senator Thompson.— The question of time is important to me,

as to when the city will get it. A. It gets it at the expiration of

the lease.

Senator Thompson.— That is after we are all dead ? A. The

present subway cost less than four per cent. The interest on the

money was about three and three-quarters per cent. The differ-

ence between city credit and private capital is from one and a half

to one and three quarters per cent. You take a hundred million

proposition, and you have from a million and a half to a million

and three quarters in favor of using city credit as between you

and profit and as between the city and profit if you are in partner-

ship. The only reason in the world that the Interborough ever got

into this situation with the ofPer of private capital was in 1909

when the city had no credit, had exhausted its debt limit, and

when it had no means of providing money to extend its system.

The Interborough came into the breach first in March, 1909, and

afterwards in June, 1909, and amended it in September, 1909,

all of which offers were rejected. In November, 1909, the debt

limit of the city was enlarged and the city was put into position to

build with city credit. The Interborough then felt as I have tes-

tified here, as I told flavor Gaynor at St. James, and it is a public

record, as it were.

Senator Thompson,— That is the first talk you had with Mayor
Gaynor about it? A, Yes, Our proposition always was that the



Report ok Joint Legislative Comaiittee 4;J;j

Interborough's obligation for coming in witli private capital then

ceased.

Q. Why, Mr. Shonts, that arrangement was fixed up in 1909,

by which the city's capital was released. A. Xovember, 1909.

Q. And you knew that on March 22, 1910, didn't you, and

you went on proposing to use your own money ? A. At the request

of Chairman Willcox.

Q. You revised it twice with the same thing in it. A. I un-

derstand that. I am trying to explain that, if you will let me. I

said to him, " I don't believe you can ever build subways that will

be profitable." We didn't agree. He said there were certain

routes, or combinations of routes that in his judgment would. I

said, " I don't, but we have an open mind, and I am very willing to

turn our experts loose as against your experts and we will figure

and see what combination of routes can be made profitable. But,

before we undertake that, I would like to have you indicate what

you think should be the basis, first, of gross earnings, whether it

shall be derived from mileage or from ticket sales at stations or

^vhat. But, if expenses should be deducted, how the net earnings

should be arrived at in order that when our engineers make these

studies with your people they shall be governed by the same ele-

ments." That was done. He said, " I will go further than that,

because I think we can't build too many subways but what they

will be profitable. I think we should go on and agree upon the

forms, so that in case your engineers and our minds meet on the

profitableness of routes, that we won't have to go through this con-

tractural form proposition again." And that was the reason, at

his request, that these things were put in this definite form. Our

engineers did work with them, it began to develop and it developed

very rapidly in our minds between March 22, 23 and March 28,

that what Mr. Willcox wanted (and I didn't blame him. It was

all right. He was committed and believed in it) this Tri-Borough

route. If they could get us to furnish private capital to build on

the West side and to take Madison Avenue up the East side and

make the extensions in Brooklyn and the Bronx, he would be hav-

ing us step into the breach with private capital to complete what

we call the " H " of the present Interborough System. He would
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be having all of the city money to put into the Tri-Hoi-ough and we

would find ourselves confronted, upon the completion of our "H"

with a rival city proposition riding side by side with us and which

would bust us. AVhen we got that through our minds, which we

did when we changed from our proposition of liarch 23 to ^March

28, M'hen we said, " We will have to withdraw Madison Avenue

and we will suggest in lieu thereof " (we weren't quite as bald

about it as I am now when I am looking at the Chairman over

there. He was playing a foxy game and he was doing good work

from his point of view, but we simply tumbled) — We simply

said, " we will withdraw from the Madison Avenue line, but if

you will let us make a lease on fair terms of so much of your Broad-

way Lexington that lies Xorth of Forty-second Street, we will

negotiate with you on that and furnish private capital for the

rest." Why? Because, if that was agreed to, it removed that ele-

ment of competition which would have ruined us financially and

on which he could not have raised money.

Q. Didn't you come to an agreement, I ask you again, on the

22d of March, substantially as shown in that paper, that first

letter ? A. No, sir, we did not.

Q. Didn't you report it to your Board of Directors, that letter

of March 22d? A. No, sir.

Q. Didn't the members of your Board of Directors object to

your entering into a plan for the use of your own capital and sug-

gest to you that there was a cheaper way of doing it, yes, or no,

can't you answer that ? A. I want to put myself in there when

you say " the board."

Senator Thompson.— That is a fair question. A. I am with

the Board on that.

Senator Thompson.— What did they say? A. Just what I

got through saying to you now. Then was when we began to get

wise to this proposition of our building up a proposition and leav-

ing all the money for the city to build a rival concern.

Q. Didn't members nf the Board of Directory say to you that

it would be easier and cheaper to get the favor of the members of

the city government than it would be to put in a vast amount of
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private capital? A. Never, never in tlie world, and on that suL-

ject, I want to say something now—
Q. You have answered that question.

Senator Thompson.— You remember what you want to say and

I will let you state it before you leave.

Q. You knew at that time that at least two members of the

city administration had been outspoken against your Company,

didn't you? A. I knew that.

Q. The Mayor and the Comptroller, as they were elected after-

wards, were outspoken against your Company. A. I wouldn't

say that. I don't think the Mayor was ever outspoken against

our Company. The Mayor was outspoken against the use of pri-

vate capital.

Q. Didn't you ever read his article in Pearson's ? A. What

~MsLjor are you talking about ?

Q. Gaynor. A. Oh, yes, Mayor Gaynor was against our Com-

jDany.

Q. Against your proposition in every shape and form ? A. He
wasn't against any proposition— there wasn't any proposition.

He was against our Company.

Q. And against the proposition of having subways constnicted

in any other way than by the city. That was his platform, as I

understood it.

Suspended for lunch.

EXHIBIT NO. 2.

"March 23, 1910.

" Dear Sir

:

" Since our last formal communication of September 22,

1909, we have had repeated conferences upon the subject of

our several propositions for the construction of new rapid

transit facilities in this city. In these conferences you have

manifested a particular desire to procure on behalf of the

city a modification of our formal proposal to cover the fol-

lowing important respects:
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" First : An agreement shortening the term of the original

subway lease beyond the ultimate period of seventy-five years

obtainable thereunder by renewal and a synchronizing of all

leases, including that of the proposed extensions, so that the

entire subway system might fall in to the city at the same

time;

"Second: An agreement whereby the city might par-

ticipate with this company in the operating profits from the

new extensions

;

" Third : An agreement in advance whereby this com-

pany would undertake to operate upon fair terms extensions

to the subway system built by the city upon its own account.

We believe that we are now able to substantially meet your

views in the particulars stated. In order that you may now
have our revised proposition before you in a comprehensive

and definite form, we embrace this opportunity to entirely

restate our offer. This letter, therefore, is to be taken as a

substitute for our formal proposals of June 30, and Septem-

ber 22, 1909.

" We will state : First, the scope of the rapid transit im-

provements we now offer to build or complete for the city,

divided into (a) subway extensions, (b) additions to the

elevated system; and Second, the terms under which we are

willing tO' carry out these improvements.

"First: Physical layout.

"(a) Subway extensions.

" 1. West Side Manhattan Extension. Upon the West
Side we propose to extend the present subway from about

Broadway and Seventh Avemie, with four tracks, two for

express trains and two for local trains, through Seventh Ave-

nue to Greenwich Avenue; thence through Seventh Avenue

as extended to Varick Street ; thence through Varick Street

to a connection with West Broadway at or near Franklin

Street; thence through West Broadway and Greenwicli

Street to Cortlandt Street ; thence as a two-track road through

Greenwich Street to Battery Park, utilizing the present sub-

way loop at Battery Park, or an additional loop track at Bat-
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tery Park, in the event that Seventh Avenue should not be

opened m time for the construction of the subvvay, the VVesi

Side extension will be built from the intersection of Seventh

Avenue and Greenwich Avenue, through Greenvyich Avenue

to Clinton Place, thence through private property, public

streets and public places to West Broadway and Fourth

Street, thence through West Broadway to Greenwich Street,

and thence to Corlandt Street and the Battery as above de-

scribed.

"BrooMyn Extension. Erom the Intersections of Liberty

and Greenwich Streets and of Cortlandt and Greenwich

Streets, we propose to build one track through Liberty Street

and one track through Cortlandt Street to the intersection of

Liberty Street and Maiden Lane; thence two tracks under

Maiden Lane to the East Eiver; thence under the East

River to Pineapple Street in Brooklyn; thence through

Pineapple Street to an intersection with Fulton Street;

thence through Fulton Street to an intersection with the pres-

ent subway at or near Borough Hall Station of the present

subway.

" 2. East Side Manhattan Extension. We propose to

build a four-track subway, with two local and twO' express

tracks, from a point on Fourth Avenue between 39th and 45th

Streets, through public streets and private property, in a

westerly and northwesterly direction, to Madison Avenue;

thence up Madison Avenue to the Harlem Eiver at or about

138th Street ; thence under the Harlem River, through pub-

lic streets and private property, to a point on River Avenue

between 146th and 149th Streets ; from this point dividing,

with two tracks, through public streets and private property,

to a connection with the West Farms division of the subway

at or about 149th Street and Gerard Avenue, and two tracks

through River Avenue to Jerome Avenue and through Jer-

ome Avenue to 194th Street, with the privilege of making

the road a three-track road from 149th Street to 194th Street.

The structure north of 149th Street, while built as an exten-

sion of the subway, will be in form an elevated road, the sub-
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way construction emerging from tiie ground as soon as prac-

ticable nortli of 149tJti Street.

" 3. Moving Flaiforiim. We propose tO' build a moving

platform from a connection with the East Side subway sta-

tion at or near 14th Street, under Union Square and Broad-

way, to a connection with the West Side subway and the

Steinway Tunnel as extended, at or near Times Square—
free transfers to be exchanged between the moving platform

and the subway.

" 4. Brooklyn Extension. From the termination of the

present subway at Atlantic and Flatbush Avenues we pro-

pose to build a four-track subway through Flatbush Avenue

to the Prospect Park Plaza; thence easterly under Eastern

Parkway to or about jS'ostrand Avenue.
'' 5. Queens Ootiidy Extension. We propose tO' complete

the Xew York and Long Island Railroad, known as the Stein-

way Tunnelj from a point near Jackson Avenue, Long Island

City, under the East River, through 42d Street to a connec-

tion with the West Side subway system of Manhattan at or

about Seventh Avenue. Pree transfers will be exchanged

between the Steinway Tunnel and the subway at Grand Cen-

tral Station and Times Square.

" G. White Plains Avenue Extension to the Subway. We
propose to build a two-track elevated railroad from a connec-

tion with the West Farms division of the subway at or near

17 7th Street northwesterly through West Farms Road and

northerly through ]\Iorris Park Avenue, to the intersection

with old White Plains Road to Biecker Avenue, with the priv-

ilege of adding the third track.

"(b) Elevated Railroad Improvements and Extensions.

We propose to build the third track upon the Second, Third,

and JVinth Avenue elevated roads as follows:

"1. Second Avenue Line. From City Hall Station to

aliiiut Pearl Street, by building two elevated tracks, above

the present tracks; from about Pearl Street to Chatham
Square by building two additional tracks upon about the same

grade as the existing tracks; thence completing the third

track to 129th Street.
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" Queens County Extension. We also' propose to construct

•d two-track extension of the Second Avenue elevated line from

Second Avenue across the Queensboro Bridge, to the termi-

nus of the Queensboro Bridge Plaza.

'"2. Third Avenue Line. From the intersection of Pearl

and New Chambers Streets, by building two additional up-

per-deck tracks, across the Second Avenue tracks at Chatham

Square, to a point south of Canal Street; thence building the

third track to 129th Street; thence through 129th Street to

the Harlem Eiver, crossing the Harlem River on a new dou-

ble-deck railroad bridge, with two tracks upon the lower and

two upon the upper level ; thence over private right-of-way

and public streets as a four-track road to the present Third

Avenue elevated road at or about 145th Street; thence con-

tinuing the third track up the existing Third Avenue elevated

structure to its terminus at or near Bronx Park ; that por-

tion of the third track north of 147th Street to be constructed

when the passenger traffic requires it, or sooner should the

railroad company so elect.

" Third Avenue Terminal Connection. We propose to

build a two-track extension of the Third Avenue elevated

road from a connection with the present road at or near Pel-

ham Avenue and Webster Avenue ; thence northerly through

Webster Avenue to Grun Hill Eoad ; thence easterly through

Gun Hill Eoad to a connection with the proposed extension

of the subway through White Plains Avenue.
" Third Avenue Elevated Connection with West Farms

Division of the Sub-way. We propose to build a two-track

elevated road connecting the Third Avenue elevated road

with the existing West Farms Division of the subway as fol-

lows : Leaving the Third Avenue road at or about 14-3d Street,

thence through private property and public streets to Willis

Avenue; thence 'through Willis Avenue to Bergen Avenue;

thence through Bergen Avenue, private property and pub-

lie streets to a connection with the West Farms division of

tljie subway at on near the intersection of the Westchester and

Brook Avenues.

" 3. Ninth Avenue Extension. We propose to complete
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the third track upoii the Ninth Avenue road, from Rector

Street to Gansvoort Street, and from Gansvoort Street to the

Harlem Eiver at or about 155th Street; vcith a two-tracli

elevated road from about 149th Street and Eighth Avenue,

through Macomb's Dam Lane, crossing the Harlem Eiver by

a reconstruction of Hacomb's Dam Bridge, or otherwise as

the company may select, and thence through private and pub-

lic spaces and streets to a connection with the Madison Ave-

nue subway as extended, at or about 162d Street and Eiver

Avenue.

"Second— Terna,' of Contract.

"(A) Subways.
" 1. All extensions to the subways shall be built as extras

under the terms and conditions of Contract ISTo. 1, except as

follows

:

" a. The cost of construction of the subway, including real

estate for terminals, but not including right-of-way, ease*-

ments, and privileges, shall be paid for by the contractor.

The title to the subway extensions and terminals shall, nev-

ertheless, vest in the city, but shall be subject to the right of

the contractor to mortgage or pledge its interest or invest-

ment therein for the purpose of raising funds to construct and

equip the same— which right of the contractor shall in turn

be subject to a lien of the city for any damages sustained by

reason of the failure of the contractor to comply with the con-

tract, but shall otherwise remain free from forfeiture tO' the

city.

" h. If it should be held by the courts of the State of New
York, under any present or future provision of the law, that

the contractor's interest in the subway, or the contractor's

equipment employed in operating the subway, is subject to

any form of State or municipal taxation, taxes so paid shall

be deducted from and reimbursed to the contractor out of any

net profits payable to the city as hereinafter provided for.

" c. The construction specifications shall require the con-

struction work to be done under cover, except through the fol-

lowing portions of the route : ISTote : The only way to safely

regulate this matter is for the engineers to agree in advance
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upon the portion of the route along which open construction

may be carried on. A general provision can be inserted di-

recting them to agree upon open construction where it can be

done without entailing upon the city an undue liability for

damage to abutting property owners, but this merely post-

pones the difficulty.

" d. If requested by your Commission, the plans and speci-

fications for the construction of the new extensions will be

prepared by the contractor ; but the general character of con-

struction shall be substantially similar to that provided for by

the specifications of Contract No. 1, unless it shall appear

that in certain places, in order to provide for the security of

the road and the safety of operations, a different form of

construction is reasonably required.

"
e. The subway extensions provided for herein shall be

leased to the contractor, and the contractor shall enjoy the

right to operate them, so long as he shall reasonably comply

with the conditions of the said leases, for a period of forty-

nine years from the date of the completion of the said exten-

sions. The contract for the operation of the said extensions,

however, may be terminated by the city, upon giving proper

notice, at any time after the expiration of ten years from the

date of completion of the said extensions; subject, however,

to the obligation of the city, first, to repay the contractor the

amount of his investment in the construction of the said sub-

way extensions, plus fifteen per centum thereof— which sum

shall decrease as the term for the operation of the said exten-

sions continues, so that at the end of the full term no amount

shall be payable by the city as compensation for the con-

tractor's investment in the construction of the proposed ex-

tensions; second, that the equipment provided for the said

extensions, suitable to and used for the purpose of operating

the same, shall be purchased by the city at actual cost plus

fifteen per centum thereof.

"
/. The city shall secure to the contractor an extension of

the original terms of the leases under subway Contracts ISTos.

T and 2 with the city to a period of forty-nine years from the

date of the completion of the suWay extemsions contemplated
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by the proposal. But, as additional consideration therefor,

the contractor shall surrender the right, given under said con-

tracts, to a renewal of said leases for additional terms of

twenty-five years.

"
g. This company will agree to complete the subway ex-

tensions contemplated by this proposal and to open the same

for operation within five years from the time when it is given

the right to proceed with the construction ; and no delay be-

yond the said period of five years in opening the said exten-

sions for operation, except in so far as the same may be due

to causes over which the contractor has no control, or as the

time for opening the same may be extended by the Commis-

sion, shall enlarge the subway leases beyond the terms pro-

vided for in the preceding paragraph.

" h. The surplus earnings arising from the operation of

the said extensions shall be equally divided between the citv

and the contractor. The surplus earnings shall be arrived at

as follows

:

" The gross earnings shall be determined by the amount of

the ticket sales at the stations on the lines of the new exten-

sions, or, in the option of the contractor, from the sum repre-

sented by the number of tickets deposited by passengers using

the new extensions in the chopping-boxes of the stations on

the lines of the new extensions.

" From the gross earnings thus arrived at, there shall be

deducted

:

" (1) The cost of administration, which shall be deter-

mined by charging to the new extensions such proportion of

the cost of administration of the whole system as the mileage

of the new extensions bears to the mileage of the system ns

a whole;

" (2) The cost of operation shall be determined by charg-

ing the nc'^v extensions with such proportion of the cost of

operating the entire Rvstem as the car mileage of the new ex-

tensions may bear to the car mileage of the entire system;

" (3) The cost of maintenance shall be determined bv

ascertaining the cost of maintaining the structures of the ex-

tensions, including the necessary repairs and renewals thereof
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and an appropriate allowance for depreciation, and the nec-

essary repairs and renewals of the equipment of the new ex-

tensions and a reasonable charge for the depreciation thereof;

" (4) All real estate taxes and assessments attrihutahl

to the new extensions, and State tax, if any, npon the gross

earnings thereof;

" (5) A sinking fnnd of one per centum npon the cost of

construction for the purpose of amortizing the cost of same

;

and

" (6) Six per centum upon the cost of construction of

the new extensions and of the equipment plus fifteen per

centum thereof, including as a part of said cost interest dur-

ing construction. The fifteen per centum shall cover the

general administrative expenses, discount on bonds, and the

contractor's risk.

"
i. In case of gross receipts in any years should not be

suificient to pay in full the above items chargeable against

the gross receipts of the extensions, the deficit shall be made

good out of any surplus earnings of the said extensions for

any subsequent year or years, before any profits from the

said roads shall be divided between the city and the con-

tractor.

" ;'. The contractor will undertake, if desired by the Pub-

lic Service Commission representing the City of ITew York,

to operate new subways, which are normal extensions to ex-

isting subways operated by this company of to the subway

extensions herein proposed, and which may be constructed by

the city at its own cost
;
provided, that the operation of such

city-built extensions shall not diminish the company's profits

from its existing system or its proposed extensions thereto,

and provided, further, that the gross earnings from such ex-

tensions shall be sufiicient to pay the operating cost and leave

a profit to this company.

"k. This company shall complete the railroad of the New
York and Long Island Tunnel Company, generally known as

the Steinway Tunnel, as hereinbefore provided for, and tlic

said railroad when and as completed shall be treated in all

respects as a subway extension and shall be subject to the
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same conditions as attacli to subv?ay extensions under the

terms of this letter.

" 1. To assist the company in financing the construction

of the subway extensions herein provided for, it may become

important that the city should consent that the subway ex-

tensions, in lieu of being constructed as extras under Con-

tract 'No. 1, may be constructed under an independent eon-

tract, having the same tenor as Contract ISTo. 1, except as

herein modified ; and that the privilege of contracting for and

constructing the said subway extensions and operating the

pame may be assigned by this company to a company to be

organized under the Rapid Transit Law, all stock of which

except the qualifying sharese of directors shall be oavned by

this company. If this company should exercise either of the

foregoing privileges, it would, of course, be subject to the

condition that the entire subway system be operated as a

whole for a single five-cent fare.

"(B) Terms for Third-tracJcing the Eleveated Roads.

" Over the greater portion of the elevated system the ele-

vated roads have asserted, and are thought to possess, the

legal right to build third tracks. The grant of a new fran-

chise by this Commission, while essential to completing the

third tracks upon the road, will constitute a wholly new fran-

chise only in certain parts. As to the remainder of the sys-

tem, it would be largely confirmatory of what seem to be

valid and surviving grants. In view of these circumstances

and the fact that the construction of the third tracks will not

substantially burden, to any greater extent than at present,

the surface of the streets already occupied by existing struc-

tures, and that the franchise in question can be of no value to

any other company than the company operating the present

elevated lines, we fell that we are entitled to expect terms at

least favorable as those granted by the old Board of Rapid

Transit Oommissionprs to the Manhattan Railway T-ompany

in 1898— that is to say, two per centum of the increased

receipts derived from the stations served by the third track
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and lying along those portions of the elevated lines on which

a third track is not already in existence.

" This third-tracking of the elevated would not only bring

a more expeditious rapid transit relief for the inhabitants

of this city than any other plan that can be devised and speed-

ily put into effect, but it would enable the Interborough

Company to sustain some part of the burden that it will have

to assume with respect to the construction of new subways,

if its present offer should be accepted by the city. We, there-

fore, feel that this right should be conceded to our company,

if our offer to build the subway extensions should be accepted.

" Very respectfully,

President."

" Hon. William E. Willcox.

" Chairman, Public Service Commission for the First

District, State of New York, Tribune Bldg., ISTew

York City."

EXHIBIT NO'. 3.

"March 28, 1910.

Dear Sir:

" In our formal letter of June 30, 1909, we laid before

your Commission a proposition to round out the subway sys-

tem of this City, by building a down-town leg through Sev-

enth Avenue as extended, and up-town legs through Lexing-

ton and Third Avenues, using one of the latter streets for

local tracks and the other for express tracks. We also pro-

posed to complete the third-tracking of the elevated lines,

and to put the Steinway Tunnel into operation.

Upon August 27, replying to our communication of June

30th, you requested that we propose terms for building a

four-track subway line up Madison Avenue, with a possible

extension to tap a new era in the Bronx. In reply thereto,

upon September 22d, we endeavored to meet your wishes by

eliminating from our original proposition the construction of
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subways upon Lexington and TJiird Avenues and substitut-

ing in lieu tiiereoi a four-track subway upon Madison Avenue

to about 14r6th iStreet, at wliicli point we proposed to connect

upon one side with the West Parms extension of the existing

subway and upon the other with the proposed extension of

the Sixth Avenue elevated line out Kiver and J erome Avenues

to 194:th Street. The subway extensions we proposed to build

as extras under the terms of Contract No. 1, but with Inter-

borough capital.

' Since this communication we have had a number of fur-

ther conferences with you, in which you have pressed upon

us a modification of our original proposal to cover the fol-

lowing particulars: First, an enlargement of our subway

proposal, so as to provide for more extensive connections with

Eirooklyn and Long Island City ; second, a shortening of the

original subway lease beyond the ultimate period of seventy-

five years obtainable by renewal thereunder, with a syn-

chronizing of the terms of all existing and proposed subway

leases so that the entire subway system might revert to the

City at the same time; third, a participation by the City

in the operating profits of all new extensions ; and, fourth, an

agreement whereby this Company would undertake to operate

upon fair terms such subways as the City might hereafter

build directly with its own capital and which are logical ex-

tensions of the enlarged systems that the Interborough Com-

pany proposes to construct.

While these material concessions are pressed upon us on

the one hand, upon the other we are confronted with the pros-

pect that, if the concessions should be made and the proposed

enlarged system, including the Madison Avenue line, should

be constructed, we would be met at the very threshold of our

venture with City competition from the construction by the

City of the proposed Broadway-Lexington Avenue route with

its Bronx extensions. After the mos.t careful consideration

of this situation, we are convinced that we cannot, without

entailing upon the Interborough Company risks which it

might not be asked to assume, concede the points you desire

and at the same time build, in competition with the Broad-
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way-Lexington Avenue route, the proposed Madison Avenue

line. It seems entirely clear to us that if the City were now

in possession of all subway lines and charged with the sole

duty of extending that system, it would not contemporane-

ously build both the Broadway-Lexington Avenue line and

the Madison Aveoue line. Such a policy would concentrate

enormous expenditures upon a single section of the City at

the expense of other sections, and would result in the need-

less duplication cf transit lines with a consequent inabil-

ity to operate either line without financial loss. But if such a

construction policy would be unwise upon the part of the

City, if solely charged with dealing with tlie situation, how

much more unwise would it seem to be for the Interborough

Company to become a party thereto, which, with a higher bur-

den of high interest charges and limited franchises, would

thus immediately be brought into competition with the su-

perior credit and perpetual rights of the City. Under these

circumstances, both our duty to our stockholders and finan-

cial backers, and a proper respect to the views of the City's

responsible authorities, seem to require that we should en-

deavor to accommodate our plans to the City's plans, and so

conform our proposal for the new subways, that these sub-

ways when and if constructed by the Interborough Com-

pany, may be operated in harmony and not in conflict with

the, subways that the City proposes to construct. We believe

that such an end is attainable, and that it may be attained in

such a way as to enable us at the same time to yield upon sub-

stantially the important concessions, above outlined, which

you desire of the Interborough Company.

In lieu of constructing the Madison Avenue line with In-

terborough capita], we therefore propose a lease to the Inter-

borough Company of the Broadway-Lexington Avenue route

when and as completed, and at the same time a construction

by the Interborough Company with its own capital of such

other extensions to its system as when completed will, in con-

junction with the Broadway-Lexington Avenue route, afford

the City at the earliest possible date a well balanced and in

no part redundant subway system. While we would be will-
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ing, if it should be insisted upon,, to assume the lease oi that

portion of the Broadway-Lexington line lying south of 42

d

Street we feel that we should point out that under the plan

we propose the immediate construction of that portion of the

line does not seem to be required. The existing lines south

of 42d Street afEord a normal and sufficient outlet for that

portion of the Broadway-Lexington Avenue lines lying south

of 42d Street; and will become particularly true when by

reason of the construction of four tracks upon the West Side

from Times Square to lower Manhattan the present west-side

up-town subway trafSc will be taken care of by this west-side

down-town extension. With two complete four-track systems

upon the East and West Sides, respectively, the construction

of an additional four-track system south of 42d Street would

therefore, for the present at least, seem to' be superfluous. If

future experience should prove otherwise, we would always be

prepared to operate that portion of the route upon the same

terms as the nothem portion, which in any event should first

be pressed to completion.

With this preliminary statement, we will now set forth:

First, the rapid transit facilities we offer to build for the City

without own funds, divided into (A) subway extensions, (Bi)

additions to the elevated • system ; Second, the terms upon

which we propose to carry out these improvements; and,

Third, the terms upon which we will operate the Broadway-

Lexington Avenue route in connection with the extensions we

propose to build directly.

"First:

" Subway Extensions to be Built by the Jnterborough

Company.

" 1. West Side Manhattan Extension. Upon the West

Side we propose to extend the present subway from about

Broadway and Seventh Avenue, with four tracks, two for ex-

press trains and two for local trains, through Seventh Ave-

nue to Greenwich Avenue; thence through Seventh Avenue

as extended to Varick Street; thence through Varick Street

to a connection with West Broadway at or near Franklin
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Street; thence through West Broadway and Greenwich

Street to Battery Park, utilizing the present subway loop at

Battery Park, or an additional loop track at Battery Part.

In the vent that Seventh Avenue should not be opened in time

for the construction of the subway, the West Side extension

will be built from the interesection of Seventh Avenue and

Greenwich Avenue, through Greenwich Avenue to Clinton

Place, thence through private property, public streets and

public places to West Broadway and Fourth Street, thence

through West Broadway to Greenwich Street, and thence to

Cortlandt Street and the Battery as above described.

" Brooklyn Extensions. From the intersections of Liberty

and Greenwich Streets and of Cortlandt and Greenwich

Streets we propose to build one track through Liberty Street

and one track through Cortlandt Street to the intersection of

Liberty Street and Maiden Lane; thence two tracks under

Maiden Lane to the East Eiver ; thence under the East River

to Pineapple Street in Brooklyn; thence through Pineapple

Street to an intersection with Fulton Street; thence through

Fulton Street to an intersection with the present subway at

or near Borough Hall station of the present subway.

" 2. Moving Platforms. We propose to bnild a moving

platform from a connection with the East Side subway sta-

tion at or near 14th Street, under Union Square and Broad-

way, to a connection with the West Side subway and the

Steinway Tunnel as extended, at or near Times Square—
free transfers to be exchanged between the moving platform

and the subway.

" 3. Broohlyn Extension. From the termination of the

present subway at Atlantic and Flatbush Avenues we propose

to build a four-track subway through Flatbush Avenue to the

Prospect Park Plaza ; thence easterly under Eastern Park-

way to or about Nostrand Avenue.

" 4. Queens County Extension. We propose to complete

the ISTew York and Long Island Railroad, known as the Stein-

way Tunnel, from a point near Jackson Avenue, Long: Island

City, under the East Eiver, through 42d Street to a connec-

A 15
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tion with the West Side subway system of MaBhattan at or

about Seventh Avenue. Free transfers will be exchanged

between the Steinway Tunnel and the subway at Grand Cen-

trol Station and Times Square.

"(B) Elevated Railroad Improvements and Extensions.

" We propose to complete the third track upon the Second,

Third, and Ninth Avenue elevated roads as follows:

" 1. Second Avenue Line. From City Hall station to

about Pearl Street, by building two elevated tracks, above the

present tracks ; from about Pearl Street to Chatham Square,

by building two additional tracks upon the same grade as the

existing tracks; thence completing the third track to 129th

-Street.

" Queens County Extension. We also propose to construct

a two-track extension of the Second Avenue elevated line

from Second Avenue across the Queensboro Bridge, to the

terminus of the Queensboro Bridge Plaza.

3. Third Avenue Line. From the intersection of Pearl

and l^ew Chambers Streets, by building two additional up-

per-deck tracks, across the Second Avenue tracks at Chatham

Square, to a point south of Canal Street; thence building

the third track to 129th Street; thence through 129th Street

to the Harlem River, crossing the Harlem River on a new

double-deck railroad bridge, with two tracks upon the lower

and two upon the upper level; thence over private right-of-

way and public streets as a four-track road to the present

Third Avenue elevated road at or about 145th Street ; thence

continuing the third track up the existing Third Avenue

elevated structure to its terminus at or near Bronx Park;

that portion of the third track north of 147th Street to be con-

structed when the passenger traffic requires it, or sooner

should the railroad company so elect.

" Third Avenue Terminal Connection. We propose to

build a two-track extension of the Third Avenue elevated road

from a connection with the present road at or near Pelham

Avenue and Webster Avenue; thence northerly through

Webster Avenue to Gun Hill Road; thence easterly through
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Gun Hill Eoad to White Plains Avenue; thence northerly

through White Plains Avenue to Becker Avenue.

" Third Avenue Elevated Connection with West Farms

Division of the Subway. We propose to build a two-track

elevated road connecting the Third Avenue elevated road

with the existing West Farms division of the subway as fol-

lows: Leaving the Third Avenue road at or about 143d

Street, thence through private property and public streets to

Willis Avenue; thence through Willis Avenue to Bergen

Avenue; thence through Bergen Avenue, private property

and public streets to a connection with the West Farms di-

vision of the subway at or near the intersection of Westches-

ter and Brook Avenues.

" 3. Ninth Avenue Extension. We propose to complete

the third track upon the Ninth Avenue road, from Rector

Street to Gansvoort Street, and from Gansvoort Street to the

Harlem Eiver at or about 155th Street.

" Connection with Proposed Jerome Avenue Subway. We
propose to build a two-track elevated road from about 149th

Street and Eighth Avenue, through Macomb's Dam Lane,

crossing the Harlem River by a reconstruction of Macomb's

Dam Bridge, or otherwise as the company may select, to a

connection with the Jerome Avenue extension of the Broad-

way-Lexington Avenue line at or about 162nd Street and

Eiver Avenue. Through such a connection rapid transit can

be extended to this section of the Bronx within from two to

four years earlier than by any other method.

"Second— Terms of Contract. {A) Subways.

" 1. All extensions to the subways shall be built as extras

under the terms and conditions of Contract No. 1, except as

follows

:

a. The cost of construction of the subway, including real

estate for terminals, but not including right-of-way, ease-

ments, and privileges, shall be paid for by the contractor.

The title to the subway extensions and terminals shall, never-
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theless, vest in the city, but shall be subject to the right o£

the contractor to mortgage or pledge its interest or invest-

ment therein for the purpose of raising funds to construct

and equip the same— which right of the contractor shall in

turn be subject to a lien of the city for any damages sus-

tained by reason of the failure of the contractor to comply

with the contract, but shall otherwise remain free from for-

feiture to the city.

" b. If it should be held by the courts of the State of New
York, under any present or future provision of the law, that

the contractor's interest in the subway, or the contractor's

equipment employed in operating the subway, is subject to

any form of State or municipal taxation, taxes so paid shall

be deducted from and reimbursed to the contractor out of

any net profits payable to the city, as hereinafter provided

for.

"
f. The city shall secure to the contractor an extension of

the original terms of the leases under subway contracts ISTos.

1 and 2 with the City to a period of forty-nine years from the

date of the completion of the subway extensions contemplated

by this proposal. But, as additional cohsideration therefor,

the contractor will surrender the right, given under said

contracts, to a renewal of said leases for additional terms of

twenty-five years.

"
g. This Company will agree to complete the subway ex-

tensions contemplated by this proposal and to open the same

with the conditions of the said leases, for a period of forty-

nine years from the date of the completion of the said ex-

tensions. The contract for the operation of the said exten-

sion, however, may be terminated by the city, upon giving

proper notice, at any time after the expiration of ten years

from the date of completion of the said extensions; subject,

however, to the obligation of the city, first, to repay the

contractor the amount of his investment in the construction of

the said subway extensions, plus fifteen per centum thereof

— which sum shall decrease as the term for the operation
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of the said extensions continues, so that at the end of the

full term no amount shall be payable by the city as compen-

sation for the contractor's investment in the construction of

the proposed extensions, second, that the equipment provided

for the said extensions, suitable to and used for the purpose

of operating the same shall be purchased by the city at actual

cost plus fifteen per centum thereof.

"
c. The construction specifications shall require the con-

struction work to be done under cover, except through the

following portions of the route : i^Tote : The only way to

safely regulate this matter is for the engineers to agree in

advance upon the portion of the route along which open

construction may be carried on. A general provision can

be inserted directing them to agree upon open construction

where it can be done without entailing upon the city an un-

due liability for damage to abutting property owners, but this

merely postpones the difficulty.

" d. If requested by your Commission, the plans and speci-

fications for the construction of the new extensions will be

prepared by the contractor; but the general character of

construction shall be substantially similar to that provided

for by the specifications of Contract No. 1, unless it shall

appear that in certain places, in order to provide for the

security of the road and the safety of operations, a different

form of construction is reasonably required.

"
e. The subway extensions provided for herein shall be

leased to the contractor, and the contractor shall enjoy the

right to operate them, so long as he shall reasonably comply

for operation within five years from the time when it is given

the right to proceed with the construction, and no delay be-

yond the said period of five years in opening the said exten-

sions for operation, except in so far as the same may be due to

causes over which the contractor has no control, or as the

time for opening the same may be extended by the Commis-

sion, shall enlarge the subway leases beyond the terms pro-

vided for in the preceding paragraph.
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" h. The surplus earnings arising from the operation of

the said extensions shall be equally divided between the city

and the contractor. The surplus earnings shall be arrived

at as follows:

" The gross earnings shall be determined by the amount

of the ticket sales at the stations on the lines of the new ex-

tensions, or, in the option of the contractor, from the sum

represented by the number of tickets deposited by passen-

gers using the new extensions in the chopping-boxes of the

stations on the lines of the new extensions.

" From the gross earnings thus arrived at there shall be

deducted

:

" (1) The cost of administration, which shall be deter-

mined by charging to the new extensions such proportion of

the cost of administration of the whole system as the mile-

age of the new extensions bears to the mileage of the system

as a whole;

" (2) The cost of operation, which shall be determined

by charging the new extensions with such. proportion of the

cost of operating the entire system as the car mileage of the

new extensions may bear to the car mileage of the entire

system

;

" (3) The cost of maintenance, which shall be determined

by ascertaining the cost of maintaining the structures of the

new extensions, including the necessary repairs and renewals

thereof and an appropriate allowance for depreciation, and

the necessary repairs and renewals of the equipment of the

new extensions and a reasonable charge for the depreciation

thereof

;

" (4) All real estate taxes and assessments attributable

to the new extensions, and State tax, if any, upon the gross

earnings thereof.

" (5) A sinking fund of one per centum upon the cost of

construction for the purpose of amortizing the cost of same;

and
" (6) Six per centum upon the cost of construction of

the new extensions and of the equipment plus fifteen per cen-
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turn thereof, including as a part of said cost interest during

construction. The fifteen per centum shall cover the general

adnainistrative expenses, discount on bonds, and the con-

tractor's risk.

" i. In case the gross receipts in any year should not be

sufficient to pay in full the above items chargeable against

the gross receipts of the extensions, the deficit shall be made

good out of any surplus earnings of the said extensions for

any subsequent year or years, before any profits from the

said roads shall be divided between the city and the con-

tractor,

"
/. The contractor will undertake, if desired by the Pub-

lic Service Commission representing the City of New York,

to operate new subways, which are normal extensions to exist-

ing subways operated by this company or to the subway ex-

tensions herein proposed, and which may be constructed by

the city at its own cost
;
provided, that the operation of such

city-built extensions shall not diminish -the company's profits

from its existing system or its proposed extensions thereto,

and provided, further, that the gross earnings from such ex-

tensions shall be sufficient to pay the operating cost and leave

a profit to this company.

" k. This company will complete the railroad of the New
York and Long Island Eailroad Company, generally known

as the Steinway Tunnel, as hereinbefore provided for, and

the said railroad when and as completed shall be treated in

all respects as a subway extension and shall be subject to

the same conditions as attach to subway extensions under

the terms of this letter.

"
I. To assist the company in financing the construction of

the subway extensions herein provided for, it may become im-

portant that the city shall consent that the subway exten-

sions, in lieu of being constructed as extras under Contract

No. 1, may be constructed under an independent contract,

having the same tenor as Contract No. 1, except as herein

modified; and that the privilege of contracting for and con-
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structing the said subway extensions and operating the same

may be assigned by this company to a company to be organ-

ized under the Eapid Transit Law, all stock of which except

the qualifying shares of directors shall be owned by this com-

pany. If this company should exercise either of the fore-

going privileges, it would, of course, be subject to the condi-

tion that the entire subway system should be operated as a

whole for the single five-cent fare.

(B) Terms for TMrd-TracTcing the Elevated Boads.

Over the greater portion of the elevated system the elevated

roads have asserted, and are thought to possess, the legal

right to build third tracks. The grant of a new franchise

by this Commission, while essential to completing the third

tracks upon the road, will constitute a wholly new franchise

only in certain parts. As to the remainder of the system, it

would be largely confirmatory of what seem to be valid and

surviving grants. In view of this circumstance and the fact

that the construction of the third tracks will not substantially

burden, to any greater extent than at present, the surface of

the streets already occupied by existing structures, and that

the franchise in question can be of no value to any other com-

pany than the company operating the present elveated lines,

we feel that we are entitled to expect terms at least as favor-

able as those granted by the old Board of Rapid Transit

Commissioners to the Manhattan Hallway Company in 1898

— that is to say, two per centum of the increased receipts de-

rived from the stations served by the third track and lying

along those portions of the elevated lines on which a third

track is not already in existence.

" This third-tracking of the elevated would not only bring

a more expeditious rapid transit relief for the inhabitants of

this city than any other plan that can be devised and speedily

put into effect, but it would enable the Interborough Com-

pany to sustain some part of the burden it will have to as-

sume with respect to the construction of new subways, if its

present offer should be accepted by the city. We, therefore,

feel that this right should be conceded to our company, if our
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offer to build the subway extensions should be accepted. We
are prepared to proceed at once with the completion of the

third-tracking upon the elevated lines.

TUrd:
" We are prepared to proceed with the construction of the

subway lines above described, as soon as a contract is en-

tered into vnth the city for the operation of the lines of the

proposed Broadway-Lexington Avenue route, to be built by

the city, north of 42d Street.

" The precise terms upon which we should operate the

Broadway-Lexington Avenue line may be made the subject

of further conference. But in a general way we will say

that we are prepared to supply the equipment for the op-

eration of the Broadway-Lexington Avenue line as taken over

by the Interborough Company, and to divide with the city

all net earnings proceeding from the operation of that line.

These net earnings would be arrived at by crediting to the

Broadway-Lexington Avenue route gross earnings upon the

basis of tickets sold or deposited at the stations on the lines of

this route, and charging against the gross earnings the cost

of administration, operation and maintenance, distributed

according to the method above set forth in the case of the

subway extensions proper, a sinking fund of one per centum,

interest upon the bonds issued by the city to pay for the con-

struction of the said route, a reasonable sum for the deprecia-

tion of the equipment, and a sum equal to the average interest

payable by the Interborough Company upon the cost of

equipment required for the operation of the said route.

" Very respectfully,

" President.

" Hon. William E. Wilcox,

" Chairman, Public Service Commission for the Pirst

District of New York, Tribune Building, Xew
York."
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EXHIBIT NO. 5.

Copy of Three Scratch Pad Sheets of Pencil Figures.

First Sheet.

37,600,000 + 10%
3,760,000 = 41,360,000

Equipment = 22,500,000

Carry chgs. = 7,575,000

40,500,000 + 10%
4,050,000 44,550,000

44,550,000
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TUrd Sheet.

37,600,000 + 10% = 41,360,000

Equipment = 22,500,000

Carrying chgs. = 7,575,000

71,435,000 c 7% =
40,500,000 + 10%
44,550,000 c 51/2 =
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amine the plans of the Broadway-Lexington Avenue route as

they are being prepared by the engineers of the Public Ser-

vice Commission for this route is similar to those plans and

on this basis I caused our engineers, through Mr. Dyo, to

give me an estimate of the Broadway-Lexington Avenue

plans north of 42nd Street, and he advises me that the con-

struction costs for the double-deck construction under condi-

tions of contract No. 1, up Lexington Avenue, except as they

may be modified by the necessity of doing a part of the work

under cover, would be $40,500,000

plus carrying charge period of construction

of about 3,250,000

total $43,750,000

Estimated cost of equipment 12,500,000

plus interest during construction of 500,000

total $13,000,000

Plus cost of construction of the 6th Ave. Ele-

vated road from 149th St. to a connection with

the Jerome Ave. Division of the Broadway-Lex-

ing Ave. Subway 600,000

Total $13,600,000

" Assuming that 4% per cent. City bonds are issued and

1 per cent, sinking fund to cover the construction costs north

of 42d Street and the cost for moneys expended by this Com-

pany to be 7 per cent., we have the following:

"Total City funds used, $43,750,000 at 51/2 per cent,

$2,406,250.

" Total private capital, $64,425,000 at 7 per cent., $4,-

509,750.

" Total Interest charge, $6,916,000.

" Estimated passenger business 5 years hence, 600,000

passengers per day, $10,950,000 per year 45 per cent, operat-

ing expense would leave a net earning of $6,022,500.

"Deficit first year, $893,500 on Subways.
" On the Elevated Railroad improvements heretofore sug-
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gested the cost of which was approximately $2,007,500 leav-

ing a surplus of about $600,000.

" Therefore, you will see on this basis the subways pro-

posed would show a deficit of $893,500 and the Elevated a

surplus of $600,000 or a deficit on the whole proposed new

system of about $300,000.

" Yours very truly,

(Signed) FRANK HEDLEY,
" Vice-Pres. & Gen'l Mgr.

COPY.

Estimated Cost of Constructing Proposed Extensions South

of 4:2nd 'Street.

Four tracks south from 42nd Street and 7th

Ave. to Greenwich Street and Liberty St $16,800,000

Liberty Street Tunnel to a connection with the

present subway near Borough Hall, Brooklyn 7,500,000

Four track extension from Flatbush and Atlan-

tic Aves. to ITostrand Ave. and Eastern Park-

way 5,500,000

Moving sidewalk on Broadway between 14th St.

and 42nd Street 5,000,000

Extension, Steinway Tunnel to Seventh Ave. . . 1,800,000

Miscellaneous 500,000

Total $37,100,000

Distribution.

Construction, first year $ 9,000,000
" second year 12,100,000
" third year 11,000,000

" fourth year 5,000,000

Equipment, Power, Signals, Yards, Etc., third

year 950,000

Equipment, Power, Signals, Yards, Etc., fourth

year 8,550,000

Equipment, Power, Signals, and Interlocking,

Steinway Tube, first year 4040,00-0
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Total, first year 9,400,000

second year 12,100,000

third year 11,950,000

fourth year 13,550,000

Totals $37,100,000

9,500,000

400,000

$47,000,000

It is estimated that this new extension will have an earn-

ing power of approximately $3,750,000 per year.

MONDAY AFTEKl^OON SESSION".

Witness Me. Theodoee P. Shonts.

Examination by Mr. Frank B. Moss.

Q. Mr. Shonts, referring to these minutes of the 23rd of March,

of the Executive Committee just before that meeting of the

Board of Directors? A. Well, I don't remember.

Q. Have you a minute book here ? A. I think so.

Q. On page 48 is a minute of the meeting of the Board of Di-

rectors, March 23, 1910, at 11 :15. At page 51, there is a minute

of the meeting of the Executive Committee at 11 o'clock. I will

read it in:

" A regular meeting of the Executive Committee of the

Interborough Eapid Transit Company was held at the office

of the Company, No. 165 Broadway, New York City, on

Wednesday, March 30, 1910, at 11 o'clock a. m., pursuant to

notice given in accordance with the By-Laws.

" Present, Mr. Edward J. Berwind, Mr. Andrew Freed-

man, Mr. Theodore P. Shonts, Mr. Cornelius Vanderbilt.

Mr. Theodore P. Shonts in the Chair.

" Minutes of the regular meeting of this Committee held

on Wednesday, March 23rd, were read and approved. There
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being no further business, on motion duly made and seconded,

the meeting adjourned.

" Page 45 : A regular meeting of the Executive Commit-

tee of the Interborough Rapid Transit Company was held at

the office of the company, l^o. 165 Broadway, New York City,

on Wednesday, March 23, 1910, at 11 o'clock a. m., pursuant

to notice given in accordance with By-laws.

" Present : Mr. Edward J. Berwind, Mr. Andrew Ereed-

man, Mr. Theodore P. Shouts, Mr. Cornelius Vanderbilt.

Mr. Theodore P. Shouts in the Chair.

" The minutes of the regular meeting of this Committee

held on Wednesday, March 16th, 1910, were read and ap-

proved. The President stated that this Company desired to

borrow $250,000 from the Interborough Metropolitan Com-

pany, and $60,000 from the Subway Realty Company for its

corporate purposes.

" On motion duly seconded it was resolved, that the proper

officers of this Company be, and they hereby are, authorized

to borrow from the Interborough Metropolitan Company the

sum of $250,000, and from the Subway Realty Company the

sum of $60,000 ; and to execute and deliver thereujpon de-

mand notes of this Company to said Interborough Metropoli-

tan, and Subway Realty, companies, dated March 31st, 1910,

with interest at the rate of three and one half per cent, per

annum. The president brought up the matter of lengthen-

ing the station and platforms of Atlantic Avenue Station.

"(Then follows a discussion of that; nothing , bearing

upon the matter in question.)

" On motion duly seconded it was resolved that the con-

sent of the Interborough Rapid Transit Company be, and

it hereby is, given for the subletting of the work, aforesaid.

" The President stated that all of the subway cars had

now been equipped with . destination signs ; that it was de-

sired to similarly equip the cars of the Elevated Division, the

expense of which would amount to approximately $20,000.

On motion duly seconded it was resolved: That the Presi-

dent be, and he hereby is, authorized to contract for the

equipment of all of the cars of thjp Manhattan ^levated Di-
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vision of this Company with destination signs, with cost not

exceeding $28,000.

" There being no further business, on motion duly made

and seconded, the meeting was adjourned."

That meeting preceded the Directors' meeting by fifteen min-

utes. The Directors' meeting gave to the Executive Committee

the power to take to itself the making and closing of Subway

negotiations.

Q. Wasn't there anything said in that Executive Committee

meeting at 11 o'clock, or during that meeting, about the subject

with which the Directors' meeting concerned itself ? A. 'Not to my
knowledge.

Q. ISTow, there are four leading directors, and you said thpt

you generally talked all things over with them. Haven't you some

recollection that you discussed the meeting you had had the night

before with Commissioner Wilcox? A. ISTo.

Q. Did you keep it from them ? A. No. I suppose I discussed

it with the full board, later on. There was only fifteen minutes

difference. We frequently do that.

Q. Wasn't there something said in that meeting by at least one

of those persons upon the subject of the proposal you had with

Mr. Willcox? A. Not to my recollection.

Q. Didn't some one of those men express himself as against

the making of any such arrangement with Mr. Willcox ? A. Not

that I remember of.

Q. Wasn't there something said to the effect that it could be

done cheaper? A. No.

Q. Wasn't there something said to the effect that you could get

the help of some members of the City Administration without

having to spend so much money out of the Capital of the Com-

pany? A. No, sir.

Q. Was anything said about members of the City Administra-

tion or any of them? A. No, sir.

Q. Was any member of the City Administration discussed at

either the meeting of the Executive Committee or the meeting of

the Directors? A. Not to the best of my recollection.

Q. Have you any recollection on the suhjec?fc ? A. My b'ds't recol-

tecti'on is that it was not.
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Q. Well, there must have been a discussion, Mr. Shonts, preced-

ing the action taken in the Directors' meeting. Do you remem-

ber any part of that discussion ? A. As I say, I recollect that I

brought the Board down to date on the question of my negotiation

with Mr. Wilcox.

Q. I understand. But had you before, in the case of any other

proposal of the Company, given the entire power to the Executive

Committee ? A. Well, under our by-laws, when the regular meet-

ing was not in session, the Executive Committee has that power.

Q. Of course; that is common. But here, without the by-law,

beyond the by-law, is a resolution not acting between meetings,

but acting all the time, giving to the Executive Committee that

extraordinary power. A. The purpose of that was—
Q. Never mind, I haven't asked that question. Had that ever

been done before that? A. I don't remember.

Q. You don't remember that it ever was, do you ? I can't find

it. A. I don't remember that it was; I don't remember that it

wasn't.

Q. Was it done afterwards ? A. I don't remember.

Q. Can you remember a single occasion in the many proposals,

and amended proposals that were made, where the power was

given to the Executive Committee? A. Oh, that often happens.

Q. Can you specify one? A. JN^o, I can't. But I can find it

in there.

Q. But it didn't often happen in reference to subway proposals ?

A. No.

Q. That is what I am talking about ? A. I thought you meant

as a general proposition.

Q. What was the reason that was assigned for giving to your

Executive Committee the power to commit the whole Board of

Directors in the matter of the subway contract at that time ? A.

The reason was that in case it became necessary for us to formulate

the proposition to submit to the Public Service Commission, that it

would be easier to get a meeting of the Executive Committee than

of the full Board; and for that reason the Board decided to give

that power in that particular case to the Executive Committee.

'Q» When you went down to see the Mayor at St. James, did you
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believe you were acting under the power given by the Board of

Directors to the Executive Committee ? A. I wasn't—
Q. Did you believe you were acting under that power? A. I

am not the Executive Committee.

Q. You are the President of it ? A. I am the Chairman of the

Executive Committee.

Q. Did you believe you were acting within the power given, or

within the spirit of that power? A. So far as my membership

in that Committee was concerned, why, certainly.

Q. Mr. Freedman knew you were going down, didn't he? A.

I don't remember.

Q. Can't you remember that? A. Jlo.

Q. Did you tell Mr. Freedman you were going down to see

the Mayor? A. I don't know.

Q. Can't you remember ? A. No.

Q. Is your memory good or bad ? A. Do we have to go through

that again?

Q. I notice your memory changes ; I will change the form of

question : Is your memory, on that question good or bad ? A.

The Chairman said a while ago that, for $100,000 I ought to have

a better memory. If I was paid to remember details of hun-

dreds of meetings, nights and days following one another, and I

could do all that, there wouldn't be enough money to pay me.

Q. Are you paid $100,000 for having a good memory or a

good forgettory ? A. For neither. I am supposed to be paid for

exercising a certain amount of judgment at a given time; and we

have records for important things. I don't undertake to burden

my memory with the details of meetings.

Q. Did you have any record of that meeting with the Mayor?

A. Yes.

Q. You have a memorandum ?— Let's see it. A. It is in the

record.

Q. 'No, it is partly in the record. A. "We will introduce it all.

Q. If that matter was so important that you would make a

memorandum of the conversation, can't you tell me whether or

not you spoke to Mr. Freedman before you went down there ? A.

I don't know whether I should have spoken to Mr. Freedman.

Q. On the matter of policy ? A. No more than any other time.
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Q. I was suggesting on the matter of policy. The Mayor was
the worst enemy of the Company— at least he said he was— and

you went into the enemy's camp. You don't mean to say that you

went there on your initiative, without talking to the Board of

Directors ? A. As far as I recollect, I went on my own initiative.

Q. Didn't anybody know you were going? A. I don't remem-

ber whether the Executive Committee or whether the Board did.

Q. Did the Mayor meet Mr. Freedman after you saw him ? A.

Never to my knowledge.

Q. Did you speak with Mr. Berwind about going down there?

A. I don't remember that I did.

Q. And you don't remember that you didn't ? A. No, sir. If

I was with him and thought of it I would tell any of them.

Q. It was your habit to take your Executive Committee, and

even your Board of Directors, into your confidence ? A. Yes ; that

was my habit.

Q. Would you do the extraordinary thing, involving possibly

policy, wisdom, discretion, or unwisdom and indiscretion, of going

to your ancient enemy without conferring with members of the

Board ? A. If it was convenient to do so, I would do so.

Q. And hiring a lawyer to go down with you, and hiring the

Mayor's old partner to help you ? A. Who do you mean ?

Q. Mr. Grout. A. Grout didn't go down with me.

Q. Didn't Grout help you ? A. Yes.

Q. What did he help you do ? A. Mr. Grout, as I recollect the

situation, as I testified before, was suggested to me because he had

been so long in the City service.

Q. I didn't ask you why you got him. But what did he help

you do ? A. He made a study of our proposition, and I think he

talked with the Mayor. I am not sure.

Q. Now you say you think he talked with the Mayor ; don't you

know? A. I think he did.

Q. But don't you know? I didn't say " think." A. I didn't

hear him talk to the Mayor.

Q. Did he tell you that he had? A. Yes.

Q. Then why do you say you " think ?" A. I believe the

Mayor—
Q. What did he say to the Mayor ? A. I don't know.
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Q. Did he tell you what he said to the Mayor ? A. I suppose

so.

Q. Did he ? Not what you suppose ; did he ? A. I don't know

what he said to the Mayor.

Q. Did he tell you what he said to the Mayor ? A. He told me

he had a talk with the Mayor.

Q. Did he tell you what he said to the Mayor? A. No.

Q. Did you ask him what he said to the Mayor ? A. Yes.

Q. What did he answer to you ? A. I can't tell.

Q. Why can't you tell? A. Because I don't remember.

Q. Is your memory on that subject good or bad ? A. I suppose

my memory on that subject, if I ought to remember what you

want to me to remember, ought to be bad, because I don't remem-

ber.

Senator Thompson.— You mean by that you won't remember.

A. A man can't veiy well— at least, I can't very well, control my
memory. I can only tell you of my own knowledge what occurs to

my mind in response to your questions.

Q. (By Mr. Moss). To be sure; did Mr. Grout tell you that

he had seen the Mayor before you saw him ? A. Before I saw the

Mayor ?

Q. Yes. A. I don't remember that.

Q. You don't remember whether it was before or after ? A. I

don't remember.

Q. Did Mr. Grout prepare the way for you or did you prepare

the way for him? A. There was no preparation of my way for

Mr. Grout ; I will say that. Mr. Towne arranged the meeting be-

tween the Mayor and myself; I don't know that Mr. Grout had

anything to do with that.

Q. Well, what was the subject upon which Mr. Grout talked

with the Mayor, according to his report to you ? A. It was in re-

gard to the general subway situation, and the Mayor's attitude to-

ward our Company, and our views as to the proper solution of the

subway question.

Q. Did you ever see the 'Mayor at the same time that you saw

Mr. Wilcox? A. I don't remember seeing them together, and

still, I may have.

Q. When you talked with the Mayor On the 32nd of April,
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was that talk a continiaation of any subject that had been pre-

viously discussed with anyone ? A. ISTo. The only—
Q. I only asked you whether it was or not; you say no. Do

you say the conversation was on the 24th ? A. I wouldn't remem-

ber if it weren't for that memorandum.

Senator Thompson.— The memorandum showed it was on the

24th, and Mr. Shonts one time testified that it was on Sunday,

and the 24th was Sunday. A. I know it was a Sunday.

Senator Thompson.— We kind of agreed it was the 22nd ; but

it was the 24th. A. I think that was because Mr. Towne said

he bought the wine on the 22nd.

Q. (By Mr. Moss.) Will you please throw your powers of as-

sociation together and see if you can't recall a meeting with the

Mayor and Mr. Wilcox at any time? A. Either before or after

this?

Q. Any time. I want to know where it was. A. Yes, I am
thinking; but I have no distinct recollection of seeing them to-

gether ; and still, I may have seen them together ; I won't say that

I didn't.

Q. Now let me read to you on Page 61 of your Minute Book

;

this is the book you just handed me a few moments ago.

" A regular meeting of the Executive Committe of the

InterboTOUgh Rapid Transit Company was held at the office

of the Company, No. 165 Broadway, New York City, on

Wednesday, April 20th, at 11 o'clock a. m., pursuant to no-

tice given in accordance with the by-laws.

" Present, Mr. Edward J. Berwind, Mr. Andrew Freed-

man, Mr. William A. Reed, Mr. Theodore P. Shonts, Mr.

Cornelius Vanderbilt; Messrs. Erank Headly and William

Barkley Parsons were also present. Mr. Theodore P. Shonts

in the Chair.

" Minutes of the regular meeting of this committee held

on Wednesday, April 13th, 1910, were read and approved."

Now, at that meeting, did you tell your fellow directors that

you intended to call on the Mayor ? A. I don't remember ; maybe

I did.
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Q. May be you did ? A. Yes.

Q. Did you ask their advice? A. If I told them; that is a

matter always for general discussion.

Q. Do you mean to say that you went down and saw the Mayor

without advising them, even though you had a meeting of your

Executive Committee four days before you went down? A. If

the matter came up after that, and I thought it was best to go,

yes; I would certainly go.

Q. You know Mr. Towne testified that he had been arranging

that meeting for different places; different places had been sug-

gested, and it took several days to settle it. A. I have no recol-

lection on the subject.

" Q. The Chairman announced to the Committee the re-

sult of his conference with Mayor Gaynor, and Chairman

Wilcox of the Public Service Commission, on Tuesday, the

19th inst."

Where did you see Mayor Gaynor on Tuesday, the 19th inst. ?

A. I don't remember.

Q. Where did you see Mr. Gaynor and Mr. Wilcox on Tues-

day, the 19th inst. ? A. I say, I don't remember.

Q. Do you remember now that you did? A. JSTo.

Q. Several times, Mr. Shonts, you have testified that the only

time you ever saw Mr. Gaynor or spoke to him, before the 32nd

or 24th of April, was on the first of January, when you paid

what was called your " party call." A. Yes ; shortly after that

was to the best of my recollection, and it is yet; although, of

course, that is my report ; that is the object of the minutes. If my
memory was infallible, what is the use of keeping minutes ?

Q. Somebody else might know something. Do you mean to

say your memory is not infallible ? A. I have never claimed that

it was.

Q. Mr. Shonts, in that period of time, around there, what was

there about your railroad that was more important than this thing

that was coming to a head and which focused in your visit to the

Mayor at St. James ? What was there in your railroad more im-

portant? A. There wasn't anything more important than the

relations which our Company was going to bear to the City.
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Q. And what was more important than getting rid of the hos-

tility of the Mayor? A. There wasn't anything more important

than trying to remove all unjust prejudice from the minds of the

Mayor and every other citizen.

Q. And what was there in the business of this Company that

ought to make a sharper and a clearer mark in your memory than

meetings with the Mayor? A. I don't know of anything, and

yet, I don't remember.

Q. You notice this was on a Tuesday ? A. Yes.

Q. And evidently the Tuesday preceding the Sunday when you

didn't have the wine ? Well, let's go on

:

" The Chairman announced to the Committee the result

of his conference with Mayor Gaynor, and Chairman Wilcox

of the Public Service Commission on Tuesday, the 19th inst.,

at which conference he explained to them that during the

early part of last year the Interborough Rapid Transit Com-

pany, feeling that the necessity for increased rapid transit

facilities was urgent and that the City had no funds for that

purpose, proposed to construct with private capital, without

first having made any provision for financing the under-

taking but believing that the Company could do so, certain

East and West side lines constituting logical extensions of

the present subway; which proposition was rejected by the

Public Service Commission. That subsequently, the effects

of the panic having subsided somewhat, still with the under-

standing that the City would not for sometime be in a posi-

tion to finance additional subways, the Company, after first

entering into tentative financial arrangements with Messrs.

J. P. Morgan & Company, made another proposition,

amended to conform to certain suggestions of the Public

Service Commission, to construct four tracks up Madison

Avenue and four tracks down Seventh Avenue; which pro-

position was also rejected. In the meantime, they explained

— (that is, the Mayor and Wilcox) — the situation had

changed very materially. The City had in sight funds with

which to construct its own subways, and a Board of Estimate

and Apportionment had been elected on the platform pledged

to City construction; in consequence of which, and the fur-
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tber fact that both of its previous propositions had been re-

jected, the Interborough Company did not now consider that

its duty required that it sacrifice the profits of its present

subway by the construction of new subways with private

capital.

"He explained further— (that is, you)— while most of

the proposed routes might be profitable if they could be

built on the same basis of cost as the present subway, by

reason of the increased cost of materials and labor, and the

more burdensome method of construction which must now
prevail, the original cost would be much greater; and in ad-

dition to this the rate of private capital would be more than

one and three quarters per cent, over the rate of interest

which the present subway carries.

" As a result of which added burdens the opportunity for

additional earnings from the new subways would be greatly

reduced ; that the preparation of many estimates from var-

ious points of view had demonstrated that a scheme as com-

prehensive as had been tentatively discussed by the Mayor

and Chairman Wilcox, was so great that the Company feared

to undertake the work with private capital ; and that the only

proposition that might be framed which would break even

would be to do the work with City money in order to get

the benefit of the City's lower rate of interest.

" The proposition of the Mayor was, as he stated, that the

Interborough should carry out its own logical extensions with

private capital and that any additional construction, such as

the Broadway-Lafayette route, for example, should be fin-

anced by the City.

" He stated that as the conference was about to break up

the Mayor requested him to prepare a proposition which

would be satisfactory to the Interborough Board, and sug-

gested that both he and Chairman Wilcox submit their plans

to him, the Mayor, as arbitrator.

" As a result of this conference, and the suggestions made,

he submitted to the Committee for discussion a letter from

General Manager Headley— (that is what we have just had

here, I guess) — embodying certain plans and estimates pre-
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pared by himself and the engineering staff as a basis for dis-

cussion, with a view to ascertaining what general policy

could be decided upon. Inasmuch, however, as the subject

was too large to be dealt with summarily, it was, on motion

duly seconded, resolved, That the Secretary be, and he hereby

is, directed to forward a copy of the plans and estimates pre-

pared by General-Manager Headley at the instance of the

President, to each member of the Executive Committee for

a further discussion at a subsequent meeting to be called by

the Chairman.
" There being no further business, on motion duly sec-

onded, the meeting adjourned."

Senator Thompson.— Still harmonious ? A. Still harmonious.

Q. (By Mr. Moss.) 'Now, let me ask you, when you went down

to St. James, you didn't take Willcox with you, did you ? A.

No.

Q. He wasn't at any conference there ? A. No.

Q. When you went dovsTi to St. James, you stopped on the way

at the house of Mr. Hawley, didn't you? A. Yes, sir.

Q. Here, on the 21st of April, is a special meeting of the Ex-

ecutive Committee. Present, Edward J. Berwind, Andrew Freed-

man, William A. Reid, Theodore P. Shonts, Cornelius Vander-

bilt. Mr. Edwin Hawley was present by invitation of the Presi-

dent. That is three days before you called on the Mayor. What
did you have Mr. Hawley there for ? A. I don't know. I don't

recall.

Q. Messrs. William Barclay Parsons and DeLancy ISTicoll were

also present. Why did you invite them ? A. Mr. NicoU is our

consulting attorney.

Q. Why did you invite him ? A. I don't remember at this par-

ticular time.

Q. The last item of that meeting is " The matter of constructing

new subways was further discussed and the meeting adjourned

subject to call of the chair." It doesn't say what the discussion

was about. What was the discussion of new subways at that meet-

ing on the 21st? A. I suppose it was the same old proposition.
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Q. You suppose but you don't remember ? A. I don't remem-

ber.

Q. Why wasn't it entered, do you know ? A. You will have to

ask the Secretary. I suppose there were no new features and no

action to be taken.

Q. He might have been told. A. 'Ho.

Q. He might have had good sense ? A. There is no reason why
he shouldn't have put that down.

Senator Thompson.— Do you keep a stenographer present ? A.

Wo.

Q. Why not? A. I don't know anybody that does. I never

heard of it beiag done.

Q. (By Mr. Moss.) How did you get this long affair that I

read you out of the meeting of April 20, giving the report of your

conference with the Mayor and Willcox? A. That is a matter

you would have to ask the Secretary about.

Q. Did you dictate it? A. I reported the substance, just as

it says, to the Executive Committee.

Q. Who took it down? A. Mr. Fischer.

Q. Is he a stenographer ? A. He doesn't call himself a steno-

grapher.

Q. He can do it ? A. In a way. Enough to make up the min-

utes. While he doesn't keep a record of full discussions because

he isn't quick enough, he does keep enough record to make up

his minutes from.

Q. When you have Mr. ISTicoU attend a meeting of the Board

of Directors, you expect to pay him, don't you ? A. Oh, yes.

Q. And you paid him for attending that meeting? A. I have

no doubt.

Senator Thompson.— He never forgot that, did he?

Q. (By Mr. Moss.) And you pay him for his advice do you?

A. We do.

Q. What was there in any of the business recorded in this

meeting here that needed the advice of De Lancy itficoll? A. I

have no recollection of the specific problem that we had him there
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on, any more than the engineering problem that Mr. Parsons was

there for.

Q. What was that ? A. I say I have no recollection of the especi-

fic engineering problem to be discussed for which we had Mr.

Parsons. Mr. Parsons is our consulting engineer.

Q. The same as Mr. ISTicoll is your consulting lawyer? A.

Yes.

Q. You have regular engineers for regular business and regular

counsel for regular work, good counsel ? A. We think so.

Q. Excellent counsel ? A. We think so.

Q. Mr. Quackenbush and Mr. Eogers—
Mr. Quackenbush.— I will admit it myself.

Q. (By Mr. Moss.) And I suppose Mr. Parsons had to be paid

for this attendance too ? A. N"o, Mr. Parsons was under a regular

retainer.

Q. If Mr. Quackenbush had attended, that general retainer

would hove covered him just as parsons ? A. Yes.

Q. Well, now, I am going to call your attention to all of the

business that was presented at this meeting where you had Mr.

Hawley present by invitation, Mr. Parsons, Mr. Headley and

Mr. ISTicoU.

Now the first piece of business, listen to it, please

:

" The chairman submitted an offer of twenty-five hundred

dollars per annum for the rental of eighteen hundred square

feet of property at the northwest corner of division and Allen

Street under the elevated railroad for a term of eighteen

years, building to be placed thereon to be of fireproof ma-

terial.

" On motion duly seconded it was resolved that the lease

of the property above referred to for a period of eighteen

years at a rental of twenty-five hundred dollars per annum,

subject to the restrictions specified, be and the same hereby

is approved, ratified and confirmed."

You certainly didn't have Mr. ISTicoll there for that business?

A. No.

Q. ISTor Mr. Parsons ? A. No.
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Q. ISTor Mr. Headley ? A. No.

Q. Nor Mr. Hawley? A. Nor Mr. Hawley.

Q. The next piece of business, " The matter of constructing

new subways," was further discussed. Did you have Mr. Nicoll

there on that business ? A. Undoubtedly.

Q. And Mr. Hawley? A. Undoubtedly.

Q. And Mr. Parsons? A. Yes.

Q. And Mr. Headley ? A. Yes.

Q. The next business is "and the meeting adjourned subject

to the call of the Chairman." A. What was the date of that

meeting ? Q. April 21. The next Executive Committee meeting

is on the 27th of April, with no special people present, but it con-

tains this :

" The President brought up the question of preparing and

submitting to the Public Service Commission a separate prop-

osition covering Manhattan Elevated Railway improvements

and read a statement dated April 26, 1910, prepared at his in-

stance, by Vice-president and General Manager, Erank Head-

ley, showing estimated cost of construction, gross and net

earnings, operating expenses and fixed charges. These im-

provements he stated consists of third-tracking the Second,

Third and Ninth avenue elevated lines, extending the Third

Avenue elevated from Pelham Avenue station to Webster

Avenue easterly on Gun Hill Road and northerly on White

Plains Avenue, Becker Avenue and the Eighth Avenue ele-

vated from 149th Street by way of McComhsdam Bridge and

Jerome Avenue to 194th Street, all of which improvements

he stated could be completed and put in operation within two

years from the commencement of the work.

" He also suggested that the operations of the Steinway

Tunnel from Jackson Avenue, Long Island City, to Park

Avenue and 42d Street, in the Borough of Manhattan, be

included in this proposition.

" After discussion, it was on motion duly seconded, re-

solved that the President be and he hereby is authorized to

prepare such form of proposal to the Public Service Com-

mission as he deems wise for the construction and operation
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of the improvements above described, submitting the same

to this committee for its approval. There being no further

business on motion duly seconded, the meeting adjourned."

Q. ISTow, that is three days after the St. James meeting. A.

This is, as I understand, all elevated improvements.

Q. All elevated improvements except the Steinway Tunnel.

Was that something you arrived at in your conversation with the

mayor? A. ISTo. The conversation with the mayor, the best

recollection I can give you is what I dictated the next day, I sup-

pose the next day, after I was there, and in which I requested him

to appoint someone in whom he had confidence to study our sub-

way proposition. In the meantime in order to help relieve the

situation, I brought up as I had on several occasions, the question

of making an independent proposition on the third-tracking and

getting some relief.

Senator Thompson.— I see here that on the 22d of March you

made a writing which got into Mr. Wilcox' hands the same day.

On that day he made some pencil memorandums on that particular

writing and so did you. A. Which would indicate that we were

together.

Senator Thompson.— You were together that evening at his

house. A. That is my recollection.

Senator Thompson.— And then the next day you had a meet-

ing of the Executive Committee at eleven o'clock and a meeting

of the Board of Directors at 11:15 and at that meeting of the

Board of Directors this subject was brought up and discussed

and the Executive Committee authorized to go ahead with power

to act and on that same day you wrote another letter, just like

that letter of the 22d except it embodied practically all of those

interlineations which appear in lead pencil on the one of the day

before. A. Yes.

Senator Thompson.— There doesn't appear to be any other

meeting at which subways were discussed again until the 20th of

April so far as I can find. I looked through the book. Do you

know of any other? A. If it doesn't show, we didn't have any.

It would show if we had.
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Q. Then you had one on the 20th of April, at which it was

brought up—I think it was a meeting of the Executive Commit-

tee. A meeting that you had with the mayor and Mr. Wilcox the

day before, the 19th, was brought to the attention of the Board

of Directors. A. Or Executive Committee, whichever that was.

Senator Thompson.— On the 21st you had a meeting of the

Executive Board at which you called in Mr. Hawley and Mr.

NicoU and Engineer Parson and you discussed it some more. A.

Yes.

Senator Thompson.— Now, after that there doesn't appear to

be any meeting of the Board of Directors at which this matter

was discussed. I looked as far as the 15th of May. I didn't see

anything. Do you know of any? A. Not except what is there.

Senator Thompson.— What I would like to know is, this meet-

ing that you had with Chairman Willcox was considered quite

important if you took it up with the Board of Directors. A. Yes.

Senator Thompson.— It must have been. And the meeting

with Mayor Gaynor and Mr. Willcox on the 19th of April must

have been considered very important to have been a subject of a

Directors' meeting. Now, why wasn't something said at a sub-

sequent meeting of the Board of Directors in relation to that talk

you had with Gaynor down at St. James on the 24th ? A. I think

I did report that.

Senator Thompson.— Where are the minutes of the Board of

Directors? A. I don't know, but that would be my recollection.

Senator Thompson.— I wondered if you had any explanations

as to why that didn't go on the minutes. A. It ought to have

been on and I think it is on.

Q. (By Mr. Moss.) Now, Mr. Shonts, perhaps we have got our

association fibres working better. Tell me where was that meet-

ing with the mayor and Mr. Willcox on the 19th of April ? A. It

is very hazy even after all this stimulation to recollect my recol-

lection fibers.

Q. Not recollection fibers, association fibers. A. And still it

is beginning to dawn on me in that hazy way that Chairman Will-
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cox and I called on the mayor, but I am not sure. That is what

is floating through my mind.

Q. Where was it ? A. At the mayor's office, if we did.

Q. If you had visited the mayor with Chairman Willcox on

the 19th of April, why did you need dear old mirabeau Townes

to take you down to St. James on the 24th ? A. I don't know that

I needed him to take me down.

Q. Or to introduce you ? A. Or to introduce me.

Q. Or to ease it up. A. It wasn't for the purpose of easement

in that sense. He was retained to study and submit to the mayor

our views as to the wisdom or unwisdom.

Q. You told us you left him sitting in the buggy. That turned

out to be an eight thousand dollar limousine. A. No, it wasn't

a limousine at all. It was an open car. It was only five thousand.

Q. Say, we are getting some association fibers at work. A.

Association fibers have been thrashed out here.

Q. What was the necessity of going down to the mayor's and

taking that roundabout trip, twenty-five miles out of the way to

call upon Hawley whom you had just had at the meeting by the

way. What was the information ? A. I will tell you how reliable

human memory is. I had forgotten that Campbell went along

until I was reminded. Campbell went along. Campbell tells me
that we went around there to leave my daughter to a friend she

wanted to visit at Iselin.

Q. Was your daughter in that car? A. I don't remember.

Q. Did you leave your deughter with Edward Hawley? A.

No.

Q. What were they negotiating Inter.-Met. stocks at that time ?

A. You will have to ask one of them.

Q. Were you buying Inter.-Met. bonds yourself ? A. l^o.

Q. What did you buy with that hundred thousand dollars, or

what did you hold up with the hundred thousand ? A. That one

hundred and twenty-five, you mean. That was supplied on some

securities.

Q. Wasn't that Inter.-Met. ? A. Not bonds.

Q. What was it, stock? A. Preferred stock.

Q. You people were very much interested in Inter.-Met. stock

weren't you? A. I have always been interested in any security.
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Q. It was being quoted pretty low, wasn't it ? A. Not so very.

Q. Pretty low, I said. What put the blood into Inter.-Met. ?

What helped rejuvenate it? A. I think that what had the most to

do with the building up of the Inter.-Met. has been the operations

of myself—I have to throw bouquets at myself and my associates,

but in place of being almost on the verge of bankruptcy, we have

accumulated a surplus of about eighteen million dollars.

Q. Out of what? A. Earnings.

Q. What property, the Interborough ? The Interborough blood

is flowing into Inter.-Met. and the insiders have been buying up

Inter.-Met., Freedman some, Edwin Hawley some. A. I don't

know. Shouts had some I know.

Q. How many people were in the Inter.-Met. pool ? A. There

wasn't any that I know of.

Q. Was there any one interested in the account you had down

in Barney's beside yourself? A. 'No, sir.

Q. Were you interested in any other accounts but that one ?

A. No, sir.

Q. Didn't you have any interests in any other account? A.

ISTo, I didn't have any interest in anybody else's account.

Q. Didn't you have any interest in any other account besides

the one that, you put the one hundred and twenty-five into ? A.

Do you mean did I have any other account ?

Q. Where? A. It was at that time in Thomas & Company.

Q. Only one ? A. Yes.

Q. That is the only one ? A. Yes.

Q. Was that running at the same time you were getting this

one hundred twenty-five thousand ? A. I imagine it was. I don't

remember.

Q. And did that have some Inter.-Met. in it? A. It did.

Q. How did you hold that one up ? A. What do you mean ?

Q. You didn't have to put off any of your one hundred twenty-

five thousand in this other account ? A. Nor in this other, but I

did.

Q. You did have to because Thomas sold some out ? A. No, he

didn't.

Q. Barney sold out a lot of it ? A. Not of mine.

Q. Well, you testified and I read your testimony and your tes-
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timony allows that Mr. Barney had sold out some of yovu- securi-

ties. A. JSTot Inter.-Met.

Q. And with the proceeds of that sale your one hundred twenty-

five thousand you were able to save it so you didn't have to sell

any more ? A. You didn't read that right.

Q. Was it other securities ? A. Other securities entirely.

Q. Were there any Inter.-M.ets. in the Thomas account? A.

Yes, sir.

Q. Were these securities in Barney's, any of the related Bapid

Transit securities ? A. What do you mean, related ?

Q. Any of the companies that are bound into this Inter.-Met.

Interborough. The Barney securities were securities of the rail-

road in which you were employed in some shape or other ? A. 1

had two of those. I didn't have any other except those two.

Q. Your securities were all of that class ? A. Oh, no. I under-

stood you to ask me if I had any other securities of the Inter-re-

lated Companies beside Interborough- and Metropolitan. Was that

your question ?

Q. Yes. A. I said yes I had some Interborough Rapid Transit.

Q. Did you have that in Barney's ? A. Yes.

Q. Was that some of the stuff that was in there when you put

the one hundred twenty-five thousand in ? A. Yes.

Q. What company was that ? A. Interborough Bapid Transit.

Senator Thompson.— What is this Inter.-Met. ? A. The Inter-

borough Bapid Transit is the company that operates the elevated

and subway—
Senator Thompson.— I have found that out. A. Then, there

was the old Met. Securities Company.

Senator Thompson.— Was that a holding company or an oper-

ating company ?

Mr. Quaekenbush.— Mr. Shonts, you said " Securities Com-

pany." It ought to be Metropolitan Street Bailways. A. Then,

ihey organized the Tnterborough-Metropolitan Holding Company,

and they took from the Interborough Bapid Transit the Interbov

A 16
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ough portion and they took the word " Metropolitan " from it.

(That was before I came there.) They organized this holding

company called the Interborough-Metropolitan.

Senator Thompson.— Then the Interborough-Metropolitan Com-

pany exists only for the purpose of holding' portions of the stock

of these two corporations ? A. Yes.

Senator Thompson.— Are you an officer of that company 'i A.

Yes.

Senator Thompson.— President's A. Yes.

Senator Thompson.— Does that Company report to the Public

Service Commission ? A. It does not. It is a holding company.

Senator Thompson. — Don't j^ou think a holding company

ought to report to the Public Service Commission if the operating

company is required to report i A. If the operating companies re-

port, I don't see any necessity for the holding company to report,

because they have all the data from the operating companies.

Mr. Quackenbush.— Let me make a suggestion to the Chairman,

because I assume he has some legislation in mind. The Amend-

ments of 1910 to the Public Service Commission Law provided

that the holding company should report to the Public Service Com-

mission in respect to their relations to companies which were under

the law obliged to report. I think that is what you have in mind

now. ^Ir. Shonts has overlooked that. I didn't want Mr. Shonts

to leave the record with a mistake.

Senator Thompson.— I don't want to cool those things off that

you and ^Ir. ]\[oss have been talking about.

ilr. ]\loss.— ^Ir. Chaiiinan, my mental operations are not upset

by a question or two from the Chairman. T am glad to have him

break in and give me a rest.

Q. Mr. Shonts, were you ever in Europe ? A. Yes, sir.

Q. When ? A. I was in Europe in 1914. I was in Europe in

1913. I had not been in Europe before since the birth of my
grandson, which, I think, was in 1908.
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Q. Well, were you in London in 1913 ? A. Yes.

Q. Did you meet anybody there that you knew, any of your

railroad associates ? A. I always meet people I know everywhere.

Q. Your railroad associates, your Interborough associates ? A.

N"o.

Q. Did you meet Mr. Freedman ? A. I don't think he was in

Europe that year at all.

Q. You didn't meet him ? A. JSTo.

Q. Did you meet him in 1914 ? A. No.

Q. Did you meet Mr. Hyde over there ? A. I don't know him

at all, never met him.

Q. Charles H. Hyde, I mean ? A. I never met him.

Q. Do you know whether or not Mr. Hyde was over there ? A.

ISTo.

Q. Did you meet any of the Board of Directors of the Interbor-

ough Company in Europe ? A. I don't think so. I don't remem-

ber having met anyone in either year.

Q. l^oWj Mr. Shonts, this report of your conference with the

Mayor at his office on the 19th of April seems to cover the very

matters that you have hitherto told us were discussed with the

Mayor at St. James. A. Only in part. The chief thing I was

after was to get the Mayor to delegate somebody to come to our

offices and study our reports and formulate for him an independ-

ent report in which he had confidence.

Q. Did you ask him to do that at this conference on the 19th ?

A. No, I don't think so.

Senator Thompson.— If he got big enough to be an arbitrator

on the 19th and to handle all this thing the way he did, why there

wouldn't be very much trouble about getting him to send a cou-

ple of men over to your office, was there ? He seems to have been

well enough acquainted with you so that he was going to run the

whole thing. A. I don't know that that was so.

Senator Thompson.— That is what your minutes show. You

didn't need to go to a lot of eclat with Mr. Townes to go down and

see him to get him to send a couple of men to you.

Mr. Moss.— Doesn't that look just a little bit far-fetched, Mr.

Shonts ? A. The best answer I can give to that is to read my re-
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port, wiiich. was made. I never thought anybody would have seen

it but myself, unless I read it to the Board, which I think I did. It

was set forth as an expression of mine. That is in evidence.

Q. You say you think that you read that report ? Did you or

did you not ? A. I really don't remember.

Q, JSTow, when you went down there to City Hall on the 19th

of April, who suggested that you should go ? A. Mjr. Counsel, it

passed from my mind. I don't know.

Q. Weren't you a little afraid to go? A. I didn't have any

shrinking feeling, exactly.

Q. There was no reason why you shouldn't have gone abso-

lutely alone, was there? A. No, there wasn't any reason, and I

talked alone. That is to say, Mr. Towne didn't participate and

Mr. Campbell didn't participate.

Q. Had you seen the Mayor from the 1st of January, 1910, to

the 19th of April, 1910? A. ISTow, you see, I didn't remember

having seen him between the time I called on him at St. James. I

saw the Mayor once. I don't know wheri it was. It was in re-

gard to buss franchises with some gentleman at his office. Whether

that was between January and April or after, I don't remember.

That occurs to me.

Q. When you opened up your conversation with the Mayor

on the 19th of April, did you iind him in a friendly mood ? A.

He was always very polite to me when I met him.

Q. But I said friendly. A. I can't tell.

Q. Were you surprised at his suggestion that he would be an

arbitrator? A. Well, I don't think anybody took that very seri-

ously.

Q. Didn't take it seriously ? A. I don't think I wanted him to

arbitrate, and I don't think Mr. Willcox did.

Q. Did he mean it ? A. I don't know.

Senator Thompson.— That is in the minutes. That is impor-

tant if it is in the minutes. A. Is it ?

Senator Thompson.— Well, I wonder.

Q. (By Mr. Moss) You took it seriously for some purposes,

didn't you? Let us return to the minutes and see what it says:
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" He stated that as the conference was about to break up, the

Mayor requested him to prepare a proposition which would be sat-

isfactory to the Interborough Board, and suggested that both he

and Chairman Willeox submit their plans to him, the Mayor, as

- arbitrator." Did you consider that to be a serious suggestion ? A.

I can only answer for my own part of it. I wouldn't have selected

the Mayor as an arbitrator on a matter of that kind.

Senator Thompson.— That is, you wouldn't until you knew

what he was going to do.

Q. (By Mr. Moss) Well, you went right to work and prepared

some plans ? A. JSTo doubt of it.

Q. And those plans were sent to the Mayor, weren't they ? A.

There were some plans sent to the Mayor on July 5.

Q. And on July 5, the Mayor sent them to the Conamissioners,

didn't he ? A.I understand so.

Q. He was perfectly willing to act as an arbitrator, wasn't he ?

A. I don't see the connection.

Q. Why did you send the plans to him ? A. Because he had

been in this conference you refer to, I suppose.

Q. Then, the thing was strongly in your mind, wasn't it? A.

What was strongly in my mind ?

Q. That he wanted to be arbitrator. A. ISTo, that wasn't.

Q. But, it was strong enough in your mind for you to send the

plans to him. A. I sent a copy of the proposition that went to the

Public Service Commission to him.

Q. The copy that went to the Public Service Commission went
sometime afterwards ? A. Oh, no.

Q. So it appears. A. My recollection is that they both went at

the same time.

Q. Well, the Mayor sent his copy to the Commissioners, didn't

he? Didn'the, Mr. Willeox?

Mr. Willeox.— The Mayor sent his letter under date of the 6th

of July, and the Interborough Company sent the same letter. One
was addressed to the Mayor and one was addressed to me as Chair-

man of the Commission.
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Q. The question is, didn't the Mayor send the plans to you ?

Mr. Willcox.— He sent the letter the same day he received it,

and we the same day received a letter from ]\lr. Sho-nts.

Q. Well, did you hear from the Mayor to the effect that he was

displeased with this proposition because it called for the use of

city money? A. My recollection is that it was the Public Ser-

vice Commission that acted on the letter.

Q. The Public Service Commission acted, but did the Mayor

say a word against your proposal, because it contemplated the use

of city money ? A. T don't remember that we heard from the

Mayor.

Q. Didn't hear anything from him at all ? A. I don't remem-

ber that we did.

Q. Although the last plans or proposals before that had been

for private capital ? Do you remember that ? A. That was in

1909 and the tentative plan of 1910.

Q. Did the Mayor call it to your atttention at all that now you

were proposing to use a large amount of city capital ? A. I think

from what you stated there, or what you read there, that what the

Mayor wanted us to do was to build what they called the normal

extensions with private capital, that is to say, down the West

side and up the East side, and that if any additions were built,

such as the Broadway or Lafayette Loop, that that should be built

with city money. I think that is what he had in his mind. I

gather that from what you read from my report.

Q. Were you, during this period in March and April, 1910,

having conferences with IMr. "Morgan or any of his partners ? A.

I suppose so.

Q. Well now, see if you can't get further than supposing so.

A. What I mean is this—we didn't make any serious offer be-

tween our offer of June, 1909, supplemented by some changes in

September, 1909, and this offer of July 5, 1910. When we made

the first offer of 1909, we had no provision for capital. We took

our chances, and the second

—

Q. But you conferred with Mr. Morgan then ? A. Not on the

first.
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Q. What do you call the first ? A. March.

Q. No, that was preliminary. Then you got to June and you

took Mr. Morgan into your confidence and exchanged letters with

him frequently ? A. I don't remember about exchanging letters

frequently, but we were always in touch with each other.

Q. Always in touch? A. Yes.

Q. On June 24 Morgan to Shouts, June 25 Shonts to Morgan,

June 26 Morgan to Shonts, June 29 Shonts to Morgan. They

went as rapidly as that. A. When was that ?

Q. 1909. Then we come to the period of March and April,

1910. ISTow, what conferences did you have with Mr. Morgan

during March and April, 1910 ? A. I don't remember.

Q. You talked with him, didn't you ? A. As I say we kept in

constant touch.

Q. In March and April, 1910 ? A. I suppose so.

Q. That was when these proposals were being discussed and

shaped up— . A. There wasn't any necessity—

.

Q. I didn't ask about any necessity. A. I don't remember

what days and what weeks and what months I met Mr. Morgan

or I called on him or we exchanged letters, but I aimed to keep in

touch with Mr. Morgan every time, and would do so before we

would make any commitment of our company, to see that the

terms were such as he was willing to finance.

Senator Thompson.— What do you mean by commitment ? A.

I mean such offers as of Jime, 1909, and of July 5, 1910.

Senator Thompson.— How about March 22 ? A. Not neces-

sarily that at all.

Senator Thompson.— Why not necessarily ? A. Because it

wasn't a proposition.

Senator Thompson.— Why wasn't it a proposition ? ? A. Be-

cause it wasn't.

Senator Thompson.— Why did you say so in it ? A. I ex-

plained that this morning, in order to save time, at the request of

the Chairman.
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Senator Thompson.— Why didn't you put that in your letter?

A. In what letter ?

Senator Thompson.— In the letter that you said was the prop-

osition of March 22, 1910. A. What was the ohjeet of putting it

in the letter ?

Senator Thompson.— Because, why not put the truth in the

letter ? You generally did, didn't you ? A. There is nothing un-

truthful in the letter.

Senator Thompson.— You say you used the word proposition,

and now you say that isn't so. A. It would have been so if it had

been signed, but it wasn't signed.

Senator Thompson.— What is the difference between signing

it and taking it to Mr. Willcox and conferring about it ? He was

acting in his official capacity wasn't he ? A. I suppose he was.

Senator Thompson.— You knew he was just the same as you

were. A. We were trying to see if there was a basis on which

we could agree that would be sufficiently profitable on its face to

enable us to secure private capital.

Senator Thompson.— So much so that you took it back to the

Board of Directors the next day and got power to act. A. But

we didn't act.

Senator Thompson.— But you got power to ? A. Certainly

we got power to.

Q. (By Mr. Moss). You didn't take power without seeing your

banker, did you ? A. Certainly.

Q. Did you ? A. Why certainly.

Q. You did ? You took that power from the Executive Com-

mittee without knowing whether your banker would stand behind

it? A. I don't see any relationship between having power given

an Executive Committee by a Board and bankers.

Q. Your propositions, your engineering force at work, your

auditor at work, revised propositions put on the file, everything

shaped up, ready to be signed, and you hadn't conferred with your
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bankers whether they would stand behind you or not ? A. I don't

say I didn't, but I say there is no relation between them.

Q. I think there is. A. That is just a difference of opinion.

Q. I don't think you really differ with my opinion. A. I am
telling you what I think, Mr. Moss.

Q. I am thinking that as good a businessman as you are, you

weren't stabbing in the dark and you Averen't beating the air and

you knew what you were doing, and you never got up those revised

propositions without knowing that you had your banker behind

you, for it required you to put up a lot of money. A. Before we

had ever submitted those things, we had the backing of the banker,

but we never did submit them.

Q. You were in contact with the Morgans all the time, weren't

you ? A. Whenever it was necessary.

Q. You weren't hiding anything from them ? A. IsTo, we

weren't hiding anything from them.

Senator Thompson.— What was the object of making that with-

out signing it ? A. I went over that this morning. I will go over

it again, if you want me to.

Senator Thompson.— I would like you to. A. It was at the

suggestion of Chairman Willcox.

Senator Thompson.— He suggested that you did not sign it ?

A. JSTo, it was at the suggestion of Chairman Willcox that we

started in after our proposition of June, 1909

—

Senator Thompson.— But, why didn't you sign the letter ? A.

Because we never got to an agreement.

Senator Thompson.— You kept your signature off the letter,

because you didn't want it to be considered as an offer? A. It

wasn't an agreement. We hadn't reached an agreement.

Senator Thompson.— I remember in 1913, you had a propo-

sition to give a contract to Mr. Stevens for ten per cent, commis-

sion or fifteeen per cent, commission and you sent a letter to the

Public Service Commission accompanying that stuff, and you did

not sign that letter. Was that for the same reason ? A. I didn't

sign what letter ?
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Senator Thompson.— The letter that vyas up to the Public Ser-

vice Commission M'ith that Stevens contract for approval. A. In

the iirst place there wasn't any Stevens contract, and in the second

place, the letter I sent to the Public Service Commission was

signed.*&*

Senator Thompson.— I may be in error about that.

Q. (By j\lr. Moss) : Did you tell Mr. Morgan about your call

on the Mayor on the 19th of April? A. I don't remember.

Q. Did you tell him of your call on the Mayor on the 24th of

April '{ A.I don't remember. If it occurred to me, I did.

Q. Did you tell Mr. Morgan that you had had conferences

with the Mayor which looked as though his hostile attitude might

be improved ? A. I don't remember of telling him that.

Q. Did you have any conferences with Mr. Morgan in which

.you told him in substance that you had a tentative proposition for

doing work with the company's money in 1910, just as you had

had in 1909 ? A. I don't remember, though I may have.

Q. Isn't it your best recollection that you told him that you

were renewing, or making some kind of a varied proposition of the

same sort in 1910 that you had made in 1909 ? A. I haven't any

independent recollection of it.

Q. Haven't you any kind of a recollection of it ? A. No.

Q. Did Mr. Morgan suggest to you that there was a cheaper

way of doing it ? A. He did not nor did anybody else.

Q. There was, wasn't there? A. I don't know of any.

Q. Mr. .Chairman, just as showing the frequency of communi-

cations between J\lr. Shonts and Mr. Morgan, I would like to give

these dates which may be corrected if I am in error, but I think

I am not. In 1909, there were the communications which I have

already mentioned. Then we come to September 1910. These

are letters which have previously been produced by Mr. Fisher.

I am just giving you the dates of those letters. September 15

Morgan to Shonts, September 23 Shonts to Morgan, November

18, 1910, iMorgan to Shonts and Shonts to Morgan, April 27,

1911, Morgan to Shonts, April 28, Shonts to Morgan, March 1,

1912, Shonts to Morgan, same day Morgan to Shonts, March 29,
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1912, Morgan to Shonts, April 9, 1912, Morgan to Shonts, April

12, 1912 Shonts to Morgan, April 22, Shonts to Morgan, May 3,

Morgan to Shonts, May 4, Shonts to Morgan, May 24, Shonts to

Morgan. That is a portion of them.

Q. Do you say that were no letters that passed between you and

the Morgan house in March and April, 1910 ? A. I don't know.

You didn't seem to read any there.

Q. I read none, because I was only reading what you had pre-

viously produced through Mr. Fisher. A. I think we produced

the whole file. They should have produced the whole file, if you

asked for it, and I suppose they did, but those letters don't indi-

cate anything like the number of talks.

Q. Oh, no, there must have been more talks than that. A.

Many more.

Q. And conversation probably took the place of writing in a

great many instances or there would have been more letters. A.

Is that a question ?

Q. Yes. A. The letters, I presume, would be the result of

talks, would be boiled down talks, talks that had got somewhere.

Q. Well, I am going to ask you again, see if we can't associate

ideas and bring up some correspondence or communication be-

tween you and Mr. Morgan or some of his partners in March and

April, 1910. That is one" of the unsolved situations. There was

a letter by Mr. Shonts to Mr. Freedman of September 13, 1910,

put in the record under Mr. Colby at page 49 and 5Y. I will just

read it over to recall it to your mind

:

" Dear Andy :

" Mr. Belmont and I spent a couple of hours with the

people on the corner yesterday. They announced that they

(The National City and the First National Bank) were pre-

pared to get under the Interborough securities and put the

representatives of each institution on our board and become

publicly identified with the proposition.

" They are willing to now loan us the $30,000,000 re-

quired for financing the elevated improvements and exten-

sions and on May 1st next will loan us the $32,000,000 re-
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quired to take up the maturing 6% notes now outstanding,

and to sell 52,000,000 5% bonds at a price to be agreed upon.

" While the terms proposed for the loan seemed high, they

claim the prices we will get for the bonds when sold, because

of their united backing and influence, will probably be such

as to more than compensate for the rate they are forced to

charge us on notes at the present time, besides having the

permanent advantage and protection of their association with

us, which will always help the profits.

" Augy was rather of the opinion that we had better go on

and trade with the Public Service Commission without

making positive provision for the money, thinking we might

make a little better settlement with these gentlemen later on.

I not only doubt the wisdom of our closing with the Public

Service Commission until after we are fully financed, but

also doubt our ability to make better terms than those pro-

posed, for, as you know, this combination not only makes the

strongest financial group in this country but probably in the

world, and I think they fully realize their influence and

power.

" I do not think it prudent to write more than is con-

tained in this letter and wish very , much you could be with

us, for I believe the situation is such as to require the earliest

and most careful consideration.
"

A. What is the date of that ?

Q. September 13, 1910. Had you any conference with Mr.

Morgan or with his partners on the subject of this letter? A.

I had a conference with Mr. Morgan in connection with Mr. Bel-

mont, as stated in that letter.

Q. But in connection with the backing that was to be furnished

by the National City and First National Bank ? A. Yes, at that

conference with Mr. Morgan, through the influence of his firm,

these others agreed to come into that.

Q. In other words, this was to be a Morgan proposition? A.

In other words, they were to come in as our bankers.

Q. Now, didn't you have conversations with Mr. Morgan along
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this line as far back as March and April ? A. Not that I remem-

ber.

Q. You won't say that you didn't, but you don't remember ?

A. I don't think I did.

Q. Here is a letter from August Belmont to Andrew Freedman

of the same date, September 13, 1910 :

" Dear Mr. Freedman : Important matters will come be-

fore the Executive Committee during my absence. Mr.

Shonts will explain to you my reason for thinking we ought

to go a little slow. I am of the opinion that there is no risk

in closing with the Commission without first making finan-

cial arrangements, if it seems wise to close the matter now.

I am going to Canada and will not be back before the 5th of

October. " (Exhibit ISTo. 7).

This is an expression of opinion by Mr. Belmont that there

would be no risk in closing with the Commission without first

making arrangements for financing, and he says that you will ex-

plain. What did that mean ? A. Just what I had already written

to Mr. Freedman, that he thought we could go ahead and take our

chances, for we might get the money a little cheaper.

Q. That you would go ahead and sign a contract, or at least

make a proposition which would involve your financial ability to a

considerable extent without having made any positive arrangement

with your bankers ? A. My letter shows I didn't agree with him.

Q. Didn't you have such an understanding with the Mayor, that

you could safely do that? A. I did not.

Q. Weren't you assured by the Mayor at St. James of his friend-

liness to your proposition ? A. I was not.

Q. And when you changed from private capital to public cap-

ital, he never reproved you ? A. The only proposition at St.

James was what I told you.

Q. He never reproved you for changing from private capital to

public capital ? A. I wouldn't say he didn't reprove us. I think

about July, 1911, he reverted to calling us seroundrels or rascals.

Q. How long did it last? A. I don't recall. I am simply an-

swering your question.



494 Investigation op Public Seevicb Commissions

Q. How long did it last ? A. How long did his opinion last ?

Q. I mean that of July 19, 1911. A. It lasted long enough for

the purposes of that time. It upset an agreement that we had

reached at the Metropolitan Club. It was long enough for that

purpose.

Q. It wasn't long after that that he delivered you from the

B. R T., was it ? A. The B. B. T. was in the situation then.

Q. Biut he delivered you from it? A. I didn't know that we

were ever in the hands of the Philistines.

Q. Did you ever know of any meetings behind closed doors I

A. I have heard of such things.

Q. In the Mayor's office ? A. I never heard of them there.

Q. This is a letter of Mr. Freedman that is produced from Mr.

Freedman's files by the Guaranty Trust Company, and is the ori-

ginal carbon of a letter dated July 26, 1912, by Mr. Freedman to

Mr. A. J. County, Broad Street Station, Philadelphia. (Exhibit

ISTo. 8.) Mr. County represented the Pennsylvania Bailroad,

didn't he ? A. Yes.

Senator Thompson.— How did they come into it ? A. After this

change of mind on the part of some of the city officials.

Senator Thompson.— What do you mean by that? A. We had

agreed at the Metropolitan Club on July 19, 1911, on a trade and

Mr. Prendergast changed his mind, and the M'ayor came out and

denounced us as scallawags.

Senator Thompson.— And rascalities ? A. And rascalities. I

said to our people that it was perfectly useless and futile for us to

negotiate further with the city officials. My judgment is that we

had better face the risks of competition in other lines than to make

better terms than we had offered to make in this proposition and

that had just been rejected, and we dropped that. I think it was

along in October, after the July 1st, Mr. Bay, the P'resident of the

Pennsylvania (Mr. County was bis assistant) and afterwards ^'Tv.

Seth Low and Morgan J. CBrien and other gentlemen came into

the situation, called on us, wanted to find some ground that thev

oould meet on, and they really acted as intermediators for four or

fiVe months. I didn't deal with the city officials at all. I think
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it was on Febraary 27, 1912, the first time I met them after the

time I have mentioned. That is how they got into the situation.

Q. I will read Exhibit 'So. 8 into the record

:

" Dear Mr. County

:

" Your favoT of July 25 to hand. I had a talk with Mr.

Peters after you had seen the Mayor and he told me of your

conversation with him. Yesterday a personal friend of mine,

the manager of the Times, spent an hour with the Mayor dis-

cussing the subway situation—^the interview having been

at the Mayor's request. The Mayor told him of the visit of

Mr. Peters and yourself, and stated that matters were not at

all conclusive, that he was not satisfied with the McAneny

report and that it meant nothing to him. Also that he did not

propose to be carried away by any clamor, and he is satisfied

that the best interests of the city would be served by a uni-

versal 5-cent fare and such operations as would be satisfac-

tory to the taxpayers and yourselves, by which he did not

mean the B. K. T. operations.

" The editorial in this morning's Snn about describes the

situation when it states that the McAneny report is practi-

cally a ' monument to insanity.' The editorial in The Times

was also very strong.

" T have been informed by Mr. Barclay Parsons in regard

to the contracts let on the Liexington Avenue line, that all of

them in their present form are illegal and are not the con-

tracts either passed or approved originally. He states that,

in Ms judppnent, not one of them can be maintained in court

as legal.

" Tf there were any concentrated movement at this narticu-

;lar time, though I.realize that most of the imT)ortant nersous

are leaving the city for their vacations, it misrht be effective.

Tf. however, afteir; in'Sentember a concentrated mnvemPTit of

- ;_ pronerty owners and taxpayers- was started, it oulv meaus a

fany pojinfr lio carrv it tbr'olia'h' to a succposful iasup. and tTip

i ' frreat iutere^s of Manhattan, Bironx. and Oueens would fill

in- line without nrgT[ng,.arid a great deal could be accoTrmlishpd
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by saving the city from the momimental act of insanity

and facilitate in the near future the growth of the city, the

convenience of the traveling public, a single fare, and, at the

same time, save the taxpayers tens of millions of dollars. As

I stated above, it only needs a substantial rally to start this

movement.
" Personally, I am a large taxpayer and owner of a great

deal of property in the Bronx, which has lain dormant for

years, and I have been unable to dispose of it at anywhere

near a reasonable price because of the lack of transportation

facilities in that direction. Therefore, I sympathize with the

taxpayers and property holders.

" Tours very truly,

" AJSTDKEW FEEEDMAN."

ISTow, in this letter, it is stated that the Mayor had said that he

was not satisfied with the McAneny Report— what was that?

A. I don't know. I never saw or heard of it before or anything

contained in that letter.

Q. And the Mayor said that he did not propose to be carried

away by any clamor, for he was satisfied that the best interests

of the city would be served by a universal 5-cent fare, and such

operations as would be satisfactory to the taxpayers and yourselves

(by which he did not mean the B. E'l. T. operations). Did you

have any talk with Mr. Freedman about this letter? A. I never

heard of it until you read it.

Q. Did you know that at that time the Mayor was committed

against the B. R. T. operations as stated here by Mr. Freedman ?

A. I never heard of anything that is contained in this letter.

Q. ISTotvsdthstanding what you have said about his remarks con-

cerning rascals, you see, from this statement of Mr. Freedman

here in this letter, he was opposed to the McAneny report and op-

posed to the B. R. T. on July 26, 1911 ? A. That was just a week

to the day after our proposition was rejected by him.

Q. And it was five days after the Board of Elstimate and Ap-

portionment had favored the B. R. T., through the change of vote

by Mr. Prendergast. Do you remember now? A. If that is what

he means by the McAneny Report, then I know what he meant.
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Q. Giving it all to the Bi. R. T. ? A. I didn't recognize it by

the name, McAneny Report.

Q. Shortly after you say that the Mayor had renewed his at-

tack upon the Interborough, within five days after the B. R. T.

had got it all, so far as the Board of Estimate and Apportionment

could give it, through the change of vote by Mr. Prendergast, you

have Mr. Freedman writing this letter to the effect that the Mayor

is against McAneny and against the B. R. T. and that he is quietly

in your favor ? A. So it seems.

Q. When did you see the Mayor prior to July 26, 1911? A. I

don't remember.

Q. How do you account for it, if you can account for it, that

notwithstanding the Mayor's attack on your company publicly,

privately he was favoring it ? A. T don't account for it. I didn't

know.

Q. Wasn't there a working agreement between you and the

Mayor ? A. No, sir, other than I have testified to by his appoint-

ment of those two gentlemen whose report I never even saw.

Q. Those two gentlemen practically acted as arbitrators, didn't

they ? A. Oh, no.

Q. They finally brought you and the B. R. T. together ? A. ISTo.

Q. Then, they brought you together with the Mayor and the

other folks ? A. I never knew the origin of the dual contract until

I heard Mr. Kingsley Martin testify.

Q. You remember the time when the Mayor who had been your

terrible opponent came in ? A. Camei into what ?

Q. Came into the scheme, gave you what you wanted ? A. We
never got what we wanted.

Q. I suppose you never would. It gave you all that you dared

ask for. A. ]!^ot on your life.

Q. Ton never asked for any more, did you ? A. Indeed we did.

There were some very unjust things forced on us.

0. Did you sell your bonds on the strength of it and did you

write a letter that helped sell those bonds ? A. I make the best of

eveiry proposition.

Q. Did you make a " beautiful best " of it ? A. You are very

Complimentary.
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Q. And you folks are all happy in the purchase of Inter.-Met.,

which has been rejuvenated with the blood of the subway— isn't

it so? A. P'artly.

Q. You haven't any fault to find with us, have you, the outcome

of it ? A. The outcome of it is working out very satisfactorily.

Q. Yes, indeed. Well, the Mayor helped you do it? A. At

the end.

Q. And at the end Prendergast helped you do it? A. Yes.

Q. And both of those men ate crow in doing it? A. I suppose

they had a perfectly good reason.

Q. And when you came down to the end, there was only one

Roman holding out, and he was the first witness on the stand to-

day? A. Yes.

Q. How is it that you never got him over? A. Mr. Mitchel al-

ways stood for the construction if subways by city money.

Q. He stood where he stood before election ? A. Tn that respect,

if they had the money, I stood with himi We only got into the

situation because they had said they didn't have the money to

carry out their schemes, but only a portion of their schemes.

Q. Do you remember when the tax assessment was jumped up

over a billion dollars for the very purpose of giving the city money ?

A. Yes.

Q. And they were all declaring that there was plenty of money ?

Mr. Quackenbush.— Oh, no.

Q. I suppose there will never be " plenty of money."

Mr. Quackenbush.— They didn't have enough for this great

scheme that they were going into.

Q, Was it proposed that they should take it so much a year ?

Mr. Quackenbush.— That is what we always advised them to

do.

Q. Did they propose to do it ?

Mr. Quackenbush.— They didn't take our advice.

Senator Thompson.— Did you ever say to anybody, after these

contracts were signed, that they were worth a hundred million dol-
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lars to your Company, or words to that effect ? A. Never. I said

they had skinned us down to the very bones, and they had.

Senator Thompson.— Do you think they had ? A. Yes.

Senator Thompson.— I want to know one of those unjust things

that went into there, as far as you are concerned, because I like to

hear the other side of that, just one or two of them. A. All right,

I will give you one. We had built, in perfect good faith, what was

called the Belmont Tunnel and Steinway Tunnel, and which, with

interest, had cost us twelve million dollars.

Q. The city took that over for what? A. Chairman Willcox

had a very winning way about him, and a very persistent way with

him, and he would get us poor fellows up before him, and cause

us to believe, if you will do so and so, that is the last thing we will

trade. This Steinway Tunnel was one of them. They offered us

$3,000,000, and, on the theory that that would be about the last

thing that they would stand apart on, I agreed to it. He would

stick a pin in everything of that kind, and if ever we would want

to go back and open up where those pins were stuck that he had

stuck there, he would say, " Oh, no, that was agreed to,' but if

we wanted a change, that was a different proposition.

Senator Thompson.— You think it was an injustice, as I take

it, that the city should pay you $3,000,000 for this Steinway Tun-

nel that cost you $12,000,000, and let you go on and operate it

under this lease ? A. They didn't do that well by us, Mr. Chair-

man. After he had stuck his pin there, and after two years had
elapsed and we did finally trade, he said, " There is half a million

dollars accumulated taxes. Now, you will pay those taxes." Well,

T said "Ho, if you are going to stick the pin on that and take pos-

session of that Steinway Tunnel, you should pay the taxes." We
finally had to pay the taxes. We really got only $2,500,000 out

of a $12,000,000 investment. That is one of the things I don't

think is fair.

Q. (By Mr. Moss) Wasn't the validity of that franchise at

stake at that time in court proceedings? A. The suit was brought

by the city, and it was altogether in thet hands of the city to deal

equitably with us if they had wanted to do so.
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Senator Thompson.— This letter of March 23, 1910, accorded

with the lead pencil interlineations of the letter of March 22,

1910. If that had been sent and agreed upon, then you would

have to pay the whole cost of the Steinway Tunnel, would you

not, and have operated it* A. I haven't got that in my mind.

Senator Thompson.— That is true ? A. I couldn't answer that

without reading it.

Mr. Willcox.— The whole cost. It would have all gone into

the cost of the subway upon which you would have got interest in

the sinking fund, 7%.

Senator Thompson.— But in forty-nine years, the city would

have gotten it.

Mr. Willcox.— It was not $3,000,000 ; it was at the full price.

Senator Thompson.— That is all right. It doesn't make any

difference. The question was who put up the money.

Q. (By Mr. Moss). I want to ask you about this leetter of

July 26, 1911, where the Mayor told him of the visits of Mr.

Peters and yourself and stated that matters were not at all con-

clusive. " Yesterday, a personal friend of mine, the manager of

the Times, spent an hour with the Mayor discussing the subway

situation, the interview having been at the Mayor's request. The

Mayor told him of the visit of Mr. Peters and yourself and stated

that matters were not at all conclusive, that he was not satisfied

with the McAneny Report and that it meant nothing to him. "

Do you know anything about that ? A. Not a thing, never heard

of it before.

Q. Did you know that the manager of the Times and Mr.

Peters had called upon the Mayor ? A. No, I didn't know of any-

thing of the kind, in fact, I didn't know of any of the things re-

ferred to in that letter.

Q. Did you and Freedman have confidences together ? A. Cer-

tainly.

Q. Were you in town on July 26, 1911? A. I don't know.

Q. Is there any reason why Mr. Freedman would not have told
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you this ? A. I don't know, but he didn't. I don't know anything

about it.

Senator Thompson.— But, Mr. Shonts, you were the exec-

utive head of this corporation ? A. Yes.

Senator Thompson.— I assume that your corporation, like

most others, finds it necessary to do all its business through the ex-

ecutive head ? A. It ought to.

Senator Thompson— You can't make a success of a thing unless

one man understands it all, can you? A. It ought to have been

that way, but I didn't know anything about that.

Senator Thompson.— Could it be possible that Mr. Freedman,

one of your directors, would make independent negotiations, with-

out taking it up with you and having you understand it ? A.

Never heard of a thing in there before.

Senator Thompson.— Was he in the habit of doing that ? A.

I don't know.

Q. (By Mr. Moss). Do you know whether Mr. Freedman

called on the Mayor by himself ? A. ISTo.

Q. Did he ever tell you ? A. JSTo.

Q. Did you ever ask him to ? A. Wo.

Q. Here is Mr. Freedman with a knowledge of things that you

don't seem to have any memory of at all. A. Absolutely ignorant

of.

Q. It looks like an important conversation, too. I will show

you how important it is. That is July 26, 1911 ; on May 24,

1911, the Times printed an article entitled, "Gaynor Called Inter-

borough Alley," and prints that letter of Colonel Williams to

Mr. Morrissey. Then again, the Times prints on June 3, 1911,

coming closer, an article which contains a clause headed, "Gaynor

Attacks the B. E. T." It goes on to say, " Taking his text from

the fact that a B. R. T. motorman did not stop for him one morn-

ing a few days ago when he wanted to take a car for Manhattan

on Flatbush Avenue, Mayor Gaynor made public yesterday a

letter written to Frank J. Mills, a Brooklyn real estate man who

it is said wrote to the City Hall declaring he saw the incident.
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The Mayor wrote a letter attacking the Railroad Company as

follows :

" May 31, 1911.

" Dear Sir :

" Your letter of protest against the way you saw the Mayor

treated is at hand. Of course, all of you in the car noticed

the way I was treated by the motorinan, but I did not wish

to find fault with him, even though he did it intentionally,

which seemed to be very plainly the case.

" The President of the Company deliberately tried to in-

sult the Mayor through the newspapers a day or two before

by a public statement that the Interborough Railroad Com-

pany office was the Mayor's office, and, of course, many of his

subordinates may feel disposed to treat me the same way,

taking the cue from their superior, but I do not and shall not

complain. I am satisfied to be mistreated when I know or

feel that I am trying to do right.

" Part of your letter speaking of the treatment of people

by the B. R. T. does not need any concurrence. Everybody

knows that they have treated us like cattle for years. They

undeypay their employees, and that, of course, in itself,

brings about inefficiency. The system has been on the verge

of bankruptcy for years. They have not a single modern

car in the whole system. They still have the little cars with

the little narrow front and rear platforms which were in gen-

eral use twenty-five years ago and the like of which are not

now to be seen in any city of the United States, or anywhere,

except in Brooklyn. In addition to that the running gear of

the cars is worn out. I cannot talk on the sidewalk while

cars are going by. Your companion cannot hear you with

the flat wheels and rickety machinery.

If the Public Service Commission were to issue an order,

which they have power to do, that the company put on mod-

ern cars, it would have to go into bankruptcy. It would not

be financially able to obey the order. All of their wires are

still overhead and if the Public Service Commission should

order the Company to put them under ground, it would have
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to go into bankruptcy. There is not another such ramshackle

railroad system anywhere, as far as I know. The overhead

rods are in equally loose and dilapidated condition. They

have not been painted in ten years.

" All of the roads are leased to the Brooklyn Heights Com-

pany, and the B. R. T. owns all the stock of that Company,

and in that way, although it is not a railroad company at all,

but only a business company, controls all the railroads in

Brooklyn and has nothing in view except to milk them so as

to declare a dividend on its inflated capital. The same kind

of railroad financing here in Manhattan ' and the Bronx fell

of its own weight and went into the bankruptcy courts over

five years ago. Eventually, it will have the same fate every-

where.

" But, I am saying more to you than I intended, and I

only meant to thank you for expressing your protest against

the way you saw the Mayor of the City treated, etc.

" W. J. Gaynor. "

Now coming down closer, on July 15, 1911, the American

prints an article

:

" Careful analysis of the demands made by the Interbor-

ough Rapid Transit Company for the construction and oper-

ation of the subway and elevated lines shows that the Com-

pany is trying to force the city to a premium of $93,000,000

for partial relief during the next forty-nine years.

" Despite the efforts of Mayor Gaynor to keep secret the

real price to be paid by the city to the Interborough, it bet-

came known that the Interborough has inflated its actual in-

vestment in the present subway, etc.
"

Now, I am only quoting these to show the state of mind as was

indicated by the various newspapers at this time.

Here is a quotation from the American, July 28, 1911 :
" The

Mayor tries in vain to block subway action. " " Again it is

charged that his action is in favor of the Interborough. " The

same paper says on January 11, 1912, that there were secret con-
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fidences, talks about " traction trusts, " relating, of course, to the

Interborough.

Now with the condition in the minds of some part of the public,

at least, as is evidenced by these clippings and others that I might

give you, I ask you again, are you able to recall any conversations

that you had with Mr. Freedman concerning the successful efforts

that were made to keep the Mayor friendly towards the Inter-

borough and antagonistic towards the B. R. T. ? A. No.

Q. Did you yourself see the Mayor or communicate with him

on that subject ? A. Never, except as I have testified to you.

Q. Now, I call your attention to another article printed in the

American, May 10, 1912. We are getting nearer to the time when

the contracts were finally decided upon. A. The memorandum we

agreed upon, I think was February 27, 1913. ( ?)

Q. That was the memorandum about the contracts that had not

yet been formulated ? A. That is right.

Q. Now, the other day I called your attention, out of this very

article, to the letter which you sent to the Mayor enclosing one

from Mr. Morgan in which practically he was threatening to

abandon the project of financing the operation if matters weren't

brought to a head. Do you remember ? A. I remember the letter,

yes. Did you call my attention to that on the stand ?

Q. I think I did. A. I don't remember of your calling my
attention to it, but I remember having heard of it. Maybe you

did—I am not sure.

This is a letter dated May 6, 1912 :

" Dear Mr. Mayor :

" I beg leave to enclose you herewith copy of letter mailed

to me by President McAneny on May 4. This letter was

written pursuant to formal written notice to our bankers

under date of May 3.

" In a conversation with Mr. Morgan today, he told me
that the situation down town was so unsatisfactory that he

might be compelled to withdraw in any event. However, if

the Board of Estimate and Apportionment should vote favor-

ably on Thursday of this week, the 9th inst., on the Inter-
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borough proposition, he would undertake to finance the deal,

although he says he may have to ask for more liberal teirms.
"

Do you remember the letter now ? It is already in the record,

so I won't read any more of it. Wow, comment upon that letter

follows :

" Mayor Gaynor hopes to jam the Interborough program

through, because he favors the railway and the Belmont inter-

ests in the subway field and because the Pennsylvania and

Long Island Railroad interests, which he has always favored

are allied with the traction trusts.

" Comptroller Prendergast has joined Gaynor because of

the Comptroller's surrender to the J. P. Morgan influences

in Wall Street. He has even gone to the extent of opposing

the engraving of city bonds by printers opposed by the Mor-

gan interests.

" McAneny is now on the side of the Interborough group,

although he has been in and out with the Interborough in-

fluences many times during the last year.

" Mitchell can be counted on to vote against the scheme. "

]N"ow, was not that letter of Mr. Morgan designed to force the

culmination of this pending deal? A. No, I think the letter of

Mr. Morgan was just what it says. The money situation was in

a nervous condition and he didn't want to be tied up indefinitely.

That happened two or three times without a letter being written.

It happened to me and it stopped with me on two or three other

occasions, they got uneasy about the situation and said if some ac-

tion was not taken they would withdraw.

Q. N'ow, we have been all around this matter, and T want you

to come back to those interesting dates in March and April, 1910.

Do you recall distinctly now the meeting you had with the Mayor

on the 19th of April ? A. ISTo, I don't recall it distinctly, but, as

I say, I have an impression that Mr. Willcox and I called on the

Mayor. Is that right ?

Mr. Willcox.—Yes.

Q.- Don't please, you are testifying not to Mr. Willcox. He is

not under oath and you are. A. All right, excuse me.
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Q. Did you see Mr. Morgan just before that time, just before

the 19th of April? A. I don't remember.

Q. Did you see ilr. Morgan in April ? A. I don't remember.

Q. I have calleil your attention to the large correspondence,

given you the different dates, many, many letters passing between

you and Mr. Morgan on all the subjects except this one that

showed up in the letters of March. A. And I have replied that

any time that any conclusion was reached, it would probably re-

sult in a letter being written, that there were many interviews

where there were no letters written, and I probably saw Mr. Mor-

gan during this interim, but I have no recollection of any partic-

ular conference.

Q. The very morning after you had the conference at Mr.

Willcox's house over this letter dated March 22, you met with

your Executive Committee, didn't you ? A. Yes.

Q. And you never said a word to them about it ? A. There is

nothing in the records to show that.

Q. And you never said a word to them about it, did you? A.

There is nothing in the records to show that.

Q. T know there is nothing in the record. A. I don't recollect

that there was. T discussed it with the Board immediately fol-

lowing.

O. You did get power to transact all the business that the

Board of Directors could do in the making of the subway plans ?

A. The Executive Committee did.

Q. Didn't you on that morning tell Mr. Ereedman that you

had come to a tentative arrangement with Mr. Willcox? A. I

don't think so.

Q. Didn't Mr. Ereedman object to your commiting the com-

pany to the spending of so much money? A. I don't think so.

I don't remember.

Q. Didn't Mr. Ereedman tell you there was an easier way?

A. He did not.

Q. Did Mr. Ereedman ever tell you that there was an easier

way than commiting the company to spending so much money ?

A. He never did, nor did anyone else. I have testified to that

several times.
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Q. Well, you have changed your testimony several times, Mr.

Shonts. A. Not on that.

Q. Stop a minute, please. You have changed your testimony

several times ; how do I know whether you will on that or not ?

The preliminary signs are quite different. A. IsTow, Mr. Moss,

have I changed my testimony ?

Q. You have changed your testimony in a monumental way.

A. Tell me one instance.

Senator Thompson.— I will tell you one. You said to me this

morning that April 24 was the first time you had met Mr. Gaynor.

ISTow, being refreshed by the recollection of your minutes, you find

you met him on the 19th. A. That isn't changing my testimony.

That is simply having my mind refreshed on the matter.

Senator Thompson.— We are all strangers to this matter and

we are all trying to find out a bit. We ask you and you say, " Yes,

the 24th of April, that is the first time I saw him." We think

that is so. Then, we go looking through the minutes of your meet-

ings and we find that on the 19th, he was so good that he was

going to be your arbitrator, and then we rather lose confidence.

A. I want to tell you what T remember, but I can't tell you more

than I do remember.

Senator Thompson.— I have been a director of some corpora-

tions that didn't get any good salaries that you do— A. Tf you

handle all your work as well as you do this, you should.

Senator Thompson.— We can remember when we had any good

luck and we can remember the talks we had. We can always re-

member them all, and it seems strange to me that you can't. A.

S^nce we are comparing notes to-day, yovi are fifteen years younger

than I am and fifteen years makes a difference.

Mr. Moss.—' In memory ? Does memory get worse in fifteen

years at your time of life ?

Mr. Shonts.— I don't think my memory is as good as it used

to be.

Mr. Moss.— That sounds rather bad for some of us.
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Mr. Shonts.— You are nothing but a boy yet.

Mr. Moss.— I hope so, but I have been looking forward to a

better and better memory, and I think I am going to have it, too.

Mr. Shonts.— I hope you will.

Mr. Moss.— I think you have it, too.

J\Ir. Shonts.— You are getting the benefit of all I have.

Mr. Moss.— I think you are not just to yourself in your state-

ment of your memory.

Q. (By Mr. Moss) Did you tell Mr. Morgan of the meeting you

had at Mr. Willcox's house ? A. I don't remember.

Q. You said that you did a few minutes ago. Now you say you

don't remember. A. That is twice I testiiied on that.

Q. But your memory seems to be able to change. A. It is, if

I have anything to refresh it.

Senator Thompson.— Of course, T cant understand why you

had so much time having directors' meetings and typewriting on

the 23d of March. You must have know all these conditions un-

less you had had a talk with somebody. It is all different along

in April. A. We didn't have to wait a month.

Senator Thompson.—Just tell us all about it. A. I was about

to tell you of the period between the 23d and the 28th.

Senator Thompson.— Just tell us how it came around. That

is what we want to know, just as though we were sitting down in

our offices talking it all over. A. I made that long speech this

morning as to it. When we became thoroughly convinced that

what Chairman Willcox wanted to do was to build what they

called the normal extensions with private capital so as to leave all

of the city's margin of credit for the construction of a competitive

line—
Senator Thompson.— You had that $50,000' lawyer with you

up to two o'clock in the morning ? A. Who was that ?

Senator Thompson.— Rogers. Didn't he give you some idea



Rbpoet of Joint Le&islativb Committee 509

that Willcox was putting it over you before you left ? A. A man
may be a $50,000 lawyer and yet not be a mind-reader.

Senator Thompson.— I could give you an answer on that for

less money. Any lawyer can tell you that. xi. I expect you could

for less money. The further we got into that study, the more we

became convinced that the only result of our building those exten-

sions with private capital would be to let the city have the total

margin of credit to build a competitive line for us.

Senator Thompson.^— I want to tell you what we think. We
think you had some talks with Hr. Morgan about that time. We
think you must have had, and some with Mr. Freedman and some

with your executive committee about this very thing. That is what

Mr. Moss wants you to tell him, wants you to recollect to tell him.

A. I don't remember about Mr. Morgan at all. I don't remember

from Mr. Freedman different from any other member of our

board. I remember at our board meeting we discussed this situa-

tion and the authority was given so that if we wanted to act

quickly we wouldn't have to call the full board together. We could

get the executive committee together. That was the purpose of

that authority.

Senator Thompson.—^But, did you have some talks with Mr.

Morgan ? A. I don't remember.

Senator Thompson.— You don't remember any during March

or April ? A. 'No.

Senator Thompson.— Wasn't it Mr. Morgan's habit, when you

had a talk with him to kind of take a memorandum of it ? A. I

never saw him do it in the world.

Senator Thompson.— Make a memorandum of it right after-

wards? A. I never saw him do it.

Senator Thompson.— Didn't you do that ? A. No.

Senator Thompson.— Did you write letters back and forth ?

A. ISTot unless we reached a conclusion. There were many timesi

that matters involving very large sums of money would go on
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weeks and weeks, and sometimes months, without writing any let-

ters, and yet there was an understanding.

Senator Thompson.—-Mr. Morgan had a good many friends

among your directors about that time ? A. I presume all of them

were Mr. Morgan's friends. They ought to be.

Senator Thompson.— Mr. Lane was a banker. He was con-

nected with him in business ? A. Mr. Lane really, I suppose, rep-

resented in a way the firm of Morgan.

Senator Thompson.— Mr. Eeid was a banker ? A. Yes.

Senator Thompson.— Several of them on there didn't know any-

thing about the active operation of railroads ? A. They thought

they did.

Senator Thompson.— Did Mr. Eeid think he did ? A. Mr. Eeid

was a pretty wise man.

Senator Thompson.— But, he was a banker. He never had run

a car. A. He had been a Chairman of Steam Bailroads, a rather

important one.

Senator Thompson.— You were about the only one around that

had actually worked in the operation department of a railroad?

A. On the Board ?

Senator Thompson.— Yes. A. I imagine that was so.

Senator Thompson.— The rest of them were principally bank-

ers ? A. Businessmen and bankers, but Mr. Eeid had had a great

deal of experience with steam railroads.

Senator Thompson.— I have just told you what Mr. Moss wants

to know, and I am going to see if he can find out.

Q. (By Mr. Moss) Do you know Mr. Diavison ? A. Yes.

Q. Did you have any talks with Mr. Davison in March and

April, 1910 ? A. Not that I recollect. I will tell you— you may
be interested to know, because it may help solve the situation—
when I first became acquainted with the firm I knew Mr. Morgan,

Jf. Whenever Mr. Morgan, Jr., was in this country, I always had

^alks with him. In his absence abroad, I talked with Mr. Davison.
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linmediately on Mr. Morgan's return, I again resumed with Mr.

Morgan. Ho, i never talked with. Mr. Davison when Mr. Morgan

was home, except during certain portions of these negotiations to-

ward the last where they both sat in conferences.

Q. Let us switch to another matter, because sometimes your

memory returns after a little interval of rest. I have in my hand

that majority report dated January 5, 1911, signed by William

A. Prendegast and John Purroy Mitchel, both of whom you heard

testify this morning. Bj the way, this was a majority report, the

Mayor wasn't with them. The Mayor stood on one side and Pren-

dergast and Mitchel stood on the other:

" Your committee is convinced that the City can have these

new extensions of the Interborough system and at the same

time have its independent system, if only the members of the

Board will stand fast by the prinicples which, in our judg-

ment, should govern the settlement of this question."

On page 33

:

" The question presented to this Board in considering this

matter at the present time is twofold : First, of principle—
shall the City insist upon a new and independent subway

municipally controlled, in accordance with the platforms on

which the members of this Board were elected ? Second, the

essentially practical question— shall the members of this

Board deliberately create a monopoly of underground transit

in favor of the Interborough Company, turning over to that

Company all the city subways for a period of fifty years on

terms which give the Company the profits and the city the risk,

and this in the face of the history of the Interborough Com-
pany with the City of New York, in order that the issue of

monopoly as against an independent city-controlled subway

system may be placed squarely before this Board.
" Your 'Committee offers the following resolution

:

" First, that the available credit of the City be devoted to

the construction of an independent municipally owned and

controlled subway system whose integrity as an operating unit

can be forever maintained.
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" yecond, that tke present or future available credit of the

city shall not be left in whole or in part to any corporation or

individual for the extension of any system of subways until

such independent system shall be completed and in operation.

"(Signed) WILLIAM A. PREI^DEIIGAST,
" JOHN PUKROY MITCHEL."

At another point, it reads:

" Your Committee submits that no matter what the reasons

in favor of the cause, there remain the gravest reasons against

it. Some of these reasons your Committee submits are to be

found in the history of the relations of the Interborough Com-

pany with the City of New York, and the various efforts to

compel adequate service from that corporation. That history

discloses a corporation always reactionary, also always unwill-

ing to comply with the reosonable authority to improve its

system, its service or equipment, a service always disrespect-

ful of the public comfort, always contemptuous of authority,

until it faces compulsion brought to bear through the machin-

ery of the law. The Interborough Company, entrenched be-

hind the unassailable rights granted it by virtue of its present

lease, can afford to flout the city authorities and Public Ser-

vice Commission and to despise public indignation, since the

public has the option either to ride under the conditions of-

fered by the Interborough Company or to walk.

A. Who signed that?

Q. Jobn P. Mitchel and William A. Prendergast. ISTow, I am
going to ask you how you got Mt. Prendergast over ? A. can't tell

you.

Q. It was a providential deliverance, was it ? A. I don't know

a thing about it.

Q. Providence just dropped him in your lap ? Were you sur-

prised when he voted for your plan finally ? A. There were some

months between that and July, 1911. This was in Janua.ry, 1911.

Q. Didn't Mr. Hawley, before he died, assure you that they had

obtained the votes to put this through the Board of Estimate and

Apportionment? A. He did not.

33
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Q. Did Mr. Hawley and you talk on that subject ? A. Never.

Q. Did the name of Mr. Premdfergpjst ever pass between you and

Mr. Hawley ? A. ISTot to the best o-f my recollection.

Q. Did it pass between yosu^ and Freedman ? A. Not to the best

of my recollection.

Q. Between you and Berwind ? A. No.

Q. Between you and Morgan? A. No.

Q. Betweem you and Davison ? A. No, sir, not in that sense.

Q. Noit in what sense ? A. In the sense that you just asked your

question.

Q. I mean in the sense that he was opposed to you. A. I knew

about this report, yes.

Q. Did you discu&a his opposition to you with your fellow-di-

rectors or any of them ? A. I suppose that I did.

Q. With whom ? A. All of them.

Q. Did you discuss measures for getting him to support you ?

A. No, we never adopted any measures to get him to support us

other than the logic of the situation that we undertook to create.

Q. Did you ever see Mr. Prendergast in any other city than

New York ? A. No, sir.

Q. Do you know what it was that induced him to change from

that flamboyant statement to the position where he put his name

do's\Ti to voting for you ? A. I don-'t know what could cause him to

change that or what changed him back or what brought him back

again.

Q. Did you ever talk Avith him about the subway proposition ?

A. I don't think I was ever in his office but once.

Q. Did you ever talk with him about the subway proposition ?

A, Once.

Q. I am not talking about his office. A. Once.

Q. Is that the only time you talked with him ? A. That I have

any recollection of.

Q. When was that ? A. That was in the early stages when the

question of recapture was up.

Q. When was it ? A. I can't tell you the time. I am trying to

help locate it.

Q. What year was it in ? A. I doii't remember.

Q. Was he vidth you or against you? A. He was contending

A 17
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against us. He was contending for the right not only of recapture

on the terms that we didnt think were fair, but for the exchange

on an even basis. That is to say, the City should have the right

to take over the Fourth Avenue below 4:2d Street in exchange for

the Seventh Avenue below 42d Street.

Q. Did you ever go to his house? A. Don't know where he

lives.

Q. Did any of your associates go there ? A. Not that I know of.

Senator Thompson.— Was there any lawyer around that knew
him as well as Townes did Gaynor ? A. Not that I know.

Semator Thompson.— I might say that in that letter that he put

out last week, while he referred to this report, he forgot to quote

any part of it.

Q. (By Mr. Moss) Is this your letter? You wrote that, did

you ? A. Yes, that is my signature.

Q. This is exhibit No. 9, a letter of Mr. Shouts to Andrew
Freedman, August 22, 1910.

" My dear Andy : I have yours of the 19th. Nothing has

been done since you left, except that the old story has been

revamped in the Times. My impression was Wiley had told

you that this man had been located, and that sort of thing

would be stopped.

" I have had nothing at all up with Morgan & Co., except

the question of financing the third-tracking and extensions

of the elevated, (in case we should trade with the city,) and

that has not been brought to a head.

" Hope you are having a pleasant time, which will prove

of much benefit to you.

With kindest regards,

Very truly yours,

" T. P. Shouts.

" Andrew Freedman, Esq.,

" Maplewood Hotel,

" Maplewood, N. H. "

Now had "that sort of thing" reference to these propositions?

A. No.
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Q. Had that reference to anything connected with these rail-

road matters ? A. iN'o, sir.

(Mr. Shonts tells counsel privately what he meant by the ex-

pression " that sort of thing.")

Q. Now, " I have nothing at all up with Morgan & Co. except

the question of financing the third-tracking extensions of the ele-

vated." You had that up, didn't you? A. Oh, yes, we made a

formal proposition, I think in June of that year. My recollection

is June 10.

Q, Well, they had stood ready to back you up on all the prop-

ositions that were pending up to that date? A. Whenever we

had made a proposition that was formal, they had agreed to it,

and of course we had their promise back of it.

Q. Well, by August 22, 1910, didn't they know then of the

proposition you had made in March ? A. That fell through.

Q. Hadn't you talked about that ? A. I say I don't know. I

may have.

Q. Hadn't they agreed to finance you? A. There was never a

proposition.

Q. Hadn't they told you they would finance you, either Morgan

or Davison ? A. I don't think I asked them to. I don't think we
had gotten that far.

Q. Hadn't they told you that they didn't think it was necessary

to finance a proposition of that kind ? A. No.

Q. Hadn't they advised with you about the way of getting the

Board of Estimate and Apportionment to vote with you? A.

Never in the world.

Q. Did you tell Mr. Morgan or Mr. Davison of your visit with

the Mayor. A. Which visit ?

Q. To St. James. A. If I had thought of it, I did. I don't

remember.

Q. Did you tell Mr. Morgan or Mr. Davison of the figures and

plans that were made by Mr. Headley and the others? A. I

wouldn't tell them those things.

Q. Did you talk with Mr. Morgan or Mr. Davison about the

proposition that the Mayor sent over to the Public Service Com-
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missioners for you in July, 1910 ? A. That was a formal prop-

osition.

Q. Did you talk with, him about it ? A. Oh, certainly.

Q. That was for city money ? A. Yes.

Q. Well, didn't you tell him— . A. But, we would have to

equip it.

Q. Didn't you tell him that you had this other understanding?

A. Not that I recollect, because we didn't have an understanding.

Mr. Willcox was just as firmly, in those days, committed to the

Tri-borough route as these people seemed to be whose report you

read a few minutes ago, and said that under no circumstances

—

Q. When you left his house on the 22d of March, did he stand

committed to the Tri-borough route as against your proposition?

A. He did. He never gave that up. That is the reason of our

second revise there of March 28, in which we dropped the Mad-

ison Avenue line and suggested a lease of that portion of the Tri-

borough route north of 42d Street.

Q. You have forgotten this statement of Mr. Harkness? A.

No, I haven't forgotten it. I heard you read it this morning in

your eloquent diction.

Q. Diction ia not eloquent. A. It ought to have been if prop-

erly expressed.

Q. No, no, no. A. Then, elocution.

Q. " On one occasion during March, 1910, leaving the house of

the Chairman of the Commission at two o'clock in the morning

after attending an extended conference with representatives of the

Interborough Company at which negotiations had been success-

fully concluded and the plan agreed upon—" A. I heard that this

morning.

Senator Thompson.— There were one or two things that I took

memorandums of as we went along which I want to straighten out

in my own mind. Usually directors were paid for meetings ? A.

Yes.

Senator Thompson.—^Do you mind saying how much it was?

A. Some pay ten and some twenty, but the Interborough paid ten.

(Following questions by Senator Thompson.
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Q. They had a regular meeting every week ? A. Yes.

Q. There was much difficulty getting a quorum present ? A,

Except in the summer.

Q. But in March and April you had no particular difficulty?

A. IS^o.

Q. So that unless you wanted to act before a week expired, it

wasn't necessary to clothe the Executive Committee with authority,

was it? A. ISTo.

Q. That was the condition on the 23d of IVIarch ? A. Yes.

Q. I suppose you had come close friends on the 33«ard ? A. I

suppose they all are.

Q. Didn't you get together and talk these matters over inform-

ally before you met ? A. If I did, it was purely accidentally.

They drift into my office usually before the meetings, and some-

times we have five or ten minutes. We sit there and talk, whoever

comes in, nntil the meeting time comes.

Q, This particular matter that was up vsdth Willcox and the

Public Service Commission up in March, wasn't that talked over

by you and somebody ? Didn't you take advice informally from

some of your folks ? A. No more than I usually do.

Q. I understand, but didn't you ? A. Not more than usual.

Q. I don't care about usually. A. I always do have them drop

in, and if there is any particular thing I have on my mind, I tell

them about it.

Q. Who were those that you talked with to take advice on the

subway matter? A. The men that were the most active on our

Board, Mr. Berwind and Mr. Reid were there—^he was always

prompt and always efficient and always a good director. There

were also Mr. Freedman, Mr. Vanderbilt, Mr. S-ullivan and, of

course, Mr. Lane, living in Bo-ton, was not there regularly.

Q. These records shown today show a well-defined plan of detail-

ing a contra-et based on that letter of March 22. Now, evidently

later developments changed your attitude? A. Between the 23d

and the 28th ?

Q. Something changed your attitude. A. Yes.

Q. What was it or whom did you talk with ? A. There was no

one that I can tell you that I talked with particularly, becatise I

talked with all of them.
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Q. Your bankers. A. I don't remember of the bankers. I don't

know why I should have talked of them. I only talked to the

bankers when we came to a definie proposition for money matters.

Q. How did you get in touch with Mr. Gaynor so that you talked

to the extent that your minutes of your Board of Directors show

you did on the 19th ? A. But I don't remembeir how it came up as

I had forgotten all about it until it developed here and then it

occurred to me as I sat and talked and tried to get this association

of ideas working that your counsel speaks of.

Q. Association of fibers. Mr. Gaynor is supposed to have been

somewhat eccentric, but he wasn't eccentric enough to have com-

pletely changed his attitude at one meeting. A. I have no recol-

lection of ever having been to see Mayor 'Gaynor except at the time

that I called officially at the times I have mentioned.

Senator Thompson.— It was a pretty radical change between the

time that he wrote that Pearson article in December, 1909, and

the time he wanted to be arbitrator on the 19th of April, a big

change, and pretty near a sufficient change for all purposes you

wanted. A. I did not know how he wanted to .arbritrate.

Senator Thompson.— He couldn't get any worse off than to

have the plan that you and Willcox sat up half the night with. A.

He couldn't get any worse off.

Senator Thompson.— And because Willcox was going to submit

that and you were going to submit yours and he was going to arbi-

trate between you, be couldn't have gotten any furtber away than

either one of you were, could he? A. Well, I don't understand

that Mr. Willcox bad anything that he was going to formulate or

that I had anything that I was going to formulate.

Senator Thompson.— That was what you said to the Board,

that Mr. Willcox was going to present his and you were going to

present yours and the Mayor was going to arbitrate. A. I did

report that to the Board.

Senator Thompson.— Do you think tbe Mayor was lying to you f

A. If he had made us submit sometbing and if he had gotten Mr.
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Willcox to submit something, I have no doubt he would have arbi-

trated it.

Senator Thompson.—' Then you couldn't have been any vrorse

off. A. I wasn't talking about where I had gotten. I am talking

about where he had gotten.

Senator Thompson.— You weren't very bad off with Willcox.

He had entertained you well at his house, everything harmonious.

A. iN'othing personal but there were just as radical differences as

there are between you and myself and there is nothing personal in

that.

Senator Thompson.— Each one of you were contending for what

you wanted and getting pretty near together and about the only

thing that cost money that you were to part with was that Steinway

Tunnel. A. It wasn't that at all. It was the disposition of the

so-called Tri-Borough plan.

Senator Thompson.— I know you were getting away from that.

The Tri-Borough plan was getting away if you entered into a deal

with Willcox. A. No, it wasn't. That is just exactly where you

are making all this mistake.

Senator Thompson.— If it wasn't, why did you spend all the

night on it ? A. Because I wanted to get him away from it.

Senator Thompson.— Hbw could you get him away from it by

keeping talking about it and putting it in better writing and geir

ting it in better form, and giving him more satisfaction. A. I

wasn't looking for a break ; I don't think Chairman Willcox was

looking for a break. We were both trying to see if there

wasn't some neutral ground we could meet on. The stumbling-

block with us and the thing he was holding out for on his part,

as I understand it, was the Tri-Bbrough route and I recommended

to our people that we didn't get control of either by lease or aban-

donment of at least a portion of it, and some way of putting in

private capital as against the city constructed subway, which would

be an immediate rival.



620 Investigation of Public Service Commissions

Senator Thompson.— I have here all a,l>out that. A. That is the

reason that we didn't get together.

Senator Thompson.— Here are these things that annoy me.

Now, Mr. Prendergast, a pretty able citizen here and a financier,

first-class, isn't he ? A. I guess he is.

Senator Thompson.— Consequently pretty caxeful about what

he says and signs. A. I don't know anything about that.

Senator Thompson.— He is supposed to be, otherwise he would

resign as comptroller if he wasn't careful that way, wouldn't he ?

Mr. Quackenbush.— If everybody that ever said anything

unkind of us in public office resigned, there would be no govern-

ment.

Q. (Mr. Moss.) Including the strap-hangers.

Senator Thompson.— I presume the comptroller has to be care-

ful because he is a financier and that is what they have to do because

on the 5th of January, 1911, that during the suspension of these

negotiations, the Chairman of the Public Service Commission, that

is Willcox, was astonished to learn of the letter of July 5 addressed

by the President of the Interborough to the Mayor. Willcox was

astonished. Prendergast and Mitchel corroborated it on the 5th

of January, 1911.

" Now, I assume that they knew astonishment when they saw

it in the Chairman of the Public Service Commission. What could

he be astonished about if he knew so much of it as he assumed to

when he interrupted a few minutes ago. He must have thought

that he was going to get his deal through. Do you see ? What do

you think ? A. I think that he is the best man to testify on what

he thought.
'b'-

Senator Thompson.— But you don't answer. A. I don't want

to say what is in mind—how did I know ?

Senator Thompson.— When you left there at two o'clock in the

morning, Willcox thought that scheme was going through. A. I

don't know what he thought.
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Q; (jBy Mr. Moss.) Willeox' counsel thought it was going

through, he says so here. It lays there somewhere between you

and them. A. I'm not in on that.

Q. Yes you are, A. I am testifying' as to my own knowledge

and my own judgment. They are perfectly competent to testify

I think, as to their part..
,

Senator Thompson.— If that was not so, why did you go back

the next day and take Willeox' annotations and run them into a

new letter, which said that this is another offer, after accumulating

everything and taking into account everything to date? A. Was
that ever sent back ?

Senator Thompson.— But you wrote it. A. That is all right.

Senator Thompson.— And you put it into your file and so far

as the Interborough was concerned you thought that was a suffi'-

cient public document to keep it in your regular files. If anybody

came in and inquired for it, why you would let them see it, wouldn't

you ? A. If they had a right to see it.

Senator Thompson.— The minutes of November 29, 1911, were

offered in evidence some time ago. That shows the action of the

board of directors in relation to the payment of five hundred thou-

sand dollars to Mr. Morgan. I think that was offered at one time

while you were on the stand, but only a portion of it and I want to

read in the rest of the meeting

:

" A regular meeting of the Board of Directors,of the Inter-

borough Eapid Transit Company was held at the ofiice of the

Company, 'No. 165 Broadway, New York City, on Wednesday,

November 29, 1911, at 10 :15 o'clock a. m., pursuant to notice

given in accordance with the by-laws.

" Present, Mr. Belmont, Mr. Burwind, Mr. Andrew

Freedman, Mr. H. M. Fisher, Mr. Edwin Hawley, Mr. Wil-

liam A. Eeid, Mr. Theodore P. Shonts, Mr. Alfred S. Kitt,

Mr. F. D. C. Sullivan, ajid Mr. Cornelius Vanderbilt. Mr.

R. Ei. Rogers was also present. Mr. August Belmont in the

chair. The minutes of the regular meeting of this board held

on Wednesday, November 22, 1911, were read and approved.
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The minutes of the regular meeting of the Executive Com-

mittee held on Wednesday, November 22, 1911, were read

and approved, and on motion duly seconded it was resolved

that the same be and they hereby are duly ratified.

" The rest is in evidence."

Adjourned until Miarch 24th, at 11 a. m.

MARCH 24, 1916.

FRIDAY MOENING SESSION.

Examination by Mr. Moss:

Deputy Compteollek William Alexander Beough, be-

ing duly sworn, testified as follows

:

Q. I have asked you to present the subway contracts Nos. 3 and

4, showing the approval of the Corporation Counsel. A. I hand

you contract No. 3 with the Interborough Kapid Transit Com-

pany and the City of New York; and Contract No. 4, the New
York Municipal Hallway Corporation and the City of New York.

Those are taken from the files of the department.

Q. These are the original contracts? A. Those are the ori-

giaal contracts.

Q. I read the second page of Contract No. 3

:

" The City of New York, by the Public Service Commis-

sion for the Eirst District with Interborough Rapid Transit

Company. Contract No. 3.

" Contract for additional rapid transit railroads, approved

as to form this 19th day of March, 1913 (that being a printed

form with the date written in).

"JOHN L. O'BRIEN,
" Acting Corporation Counsel."

Erom Contract No. 4, I read the second page:

" The City of New York, by the Public Service Commis-

sion for the First District with New York Municipal Rail-
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way Corporation. Contract No. 4.

" Contract for new rapid transit railroads approved as to

form this 19th day of March, 1913.

" JOHN L. O'BEIEN,
" Acting Corporation Counsel."

" (The signature of the corporation counsel is written in

a printed form.)"

A. Do you care to have them left with you?

Q. No, we have copies of them. Have you the approval of the

Corporation Counsel as to the certificates ? A. I don't think the

Corporation Counsel had anything to do with the certificates.

I produce an agreement between the Public Service Commis-

sion for the First District and the Interborough Rapid Transit

Company, the Webster Avenue Line, Eighth Avenue and 162d

Street, Queensboro Bridge Line and West Farms Subway connec-

tion.

Q. There is no approval by the Corporation Counsel on this

paper? A. That' is merely a certificate of the Public Service

Commission.

There is a further certificate in regard to the Second Avenue,

Third Avenue and Ninth Avenue additional tracks.

Q. That is not approved by the Corporation Counsel. A. Well,

it may be approved by the Corporation Counsel, but it never was

submitted to him as far as I know.

Q. There is nothing appearing in the paper? A. No. It

comes directly from the Public Service Commission, as does the

supplementary agreement in regard to trackage rights on the

Seventh Avenue-Lexington Avenue Line, White Plains Road Line

and Steinway Tunnel.

Q. That is in the same shape as the others so far as the absence

of an approval by the Corporation Counsel is concerned ? A. Yes.

I have copies of those, if you want them.

Q. I wish you would let me have copies of the certificates.

(Witness dismissed.)

Mr. Moss.— I offer in evidence a subpoena that was served upon

the Corporation Counsel, Lamar Hardy, together with two papers
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returned with the subpoena. This subpoena required the Cor-

poration Counsel to produce the Contracts, ISTos. 3 and 4, for sub-

ways in the City of New York with all approvals or disapprovals,

or letters of approval or disapproval and all correspondence con-

cerning the same and memoranda of reference of said contracts to

deputies or otherwise.

There is produced a letter of March 6, signed by Joseph Gr.

Hagg, Secretary of the Board of Estimate and Apportionment,

an original letter, dated March 6, 1913

:

" Hon. Archibald R. Watson,

" Corporation Counsel,

" Sir

:

" I transmit herewith certified copy of resolution this day

adopted by the Board of Estimate and Apportionment, fixing

Tuesday, March 11, 1913, at 10:30 o'clock a. m., as the date

for consideration of the communication dated March 4, 1913,

from the Public Service Commission for the First District

to this Board, transmitting for approval proposed certificates,

contracts and supplementary agreements for the construction,

maintenance and operation of certain elevated railroad exten-

sions, additional tracks and the construction, maintenance,

equipment and operation of additional rapid transit railroads

and future extensions to the same in the several boroughs of

the City, and referring said communication and the accom-

panying instruments to the Corporation Counsel for his ex-

amination and to the Committee on Pending Transit Pro-

posals for report.

" I transmit herewith a copy of the communication and

accompanying instruments. I would request that you en-

dorse your approval on each of the contracts, certificates and

supplementary agreements and return same to this ofiice as

speedily as possible so that they may be ready for action by

the Board at the meeting of March 11, 1913.

" Respectfully,

" JOSEPH G. HAAG,
" Secretary."

That is dated March 6, 1913. The other paper returned un-

der subpoena is dated March 10, 1913, and as a copy of a letter
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signed by John L. O'Erien, Acting Corporation Counsel.

" Board of Estimate and Apportionment, 277 Broadway,

New York City.

" Sirs

:

" A communication from the Secretary of your Board,

dated March 6, 1913, has been received. It reads as follows:

" I transmit herewith certified copy of resolution this day

adopted by the Board of Estimate and Apportionment, fixing

Taesday, March 11, 1913, at 10 :3G o'clock a. m., as the date

for cGnsideration of the communication dated March 4,

1913, from the Public Service Commission for the First Dis-

trict contracts and supplementary agreements for the con-

struction, maintenance and operation of certain elevated rail-

road extensions, additional tracks and the construction, main-

tenance, equipment and operation of additional rapid transit

railroads and future extensions to the same in the several bor-

oughs of the City and referring said communications and the

accompanying instruments to the Corporation Counsel for

his examination and to the Committee on Pending Transit

Proposals foT report.

" I transmit herewith a copy of the communication and

accompanying instruments. I would request that you en-

dorse your approval on each of the contracts, certificates and

supplementary agreements and return same to this office as

speedily as possible so that they may be ready for action by

the Board at the meeting of March 11, 1913."

" I return said contracts, endorsed and approved as to

form.

" Tours truly,

" JOHN L. O'BEIElSr,

"Acting Corporation Counsel."

You will remember, Mr. Chairman, that when Mr. Watson testi-

fied, he said that that was the regular way of approving a con-

tract, and approval of the form indicated approval as to the law,

and you will notice thait there are only four days between the dates

of those two letters.

Me. John L. O^Beibn is sworn and testifies as follows

:
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Q,. Mr. O'Brien, you were Assistant Corporation Counsel in

March, 1913, were you? A. Yes, sir.

Q. And on March 10, 1913, you were Acting Corporation Coun-

sel ? A. Yes, sir.

Q. And you are the gentleman who signed the approval to these

subway contracts which were offered in your presence? A. Yes,

sir.

Q. Were those contracts examined in the Corporation Counsel's

office to determine whether they were legal? A. Yes, sir.

Q. Who examined them ? A. I, for one. I presume Mr. Wat-

son did and possibly Mr. Harlow and Mr. Sterling.

Q. Was there a conference on the subject ? A. My impression

is that there was.

Q. And who participated in that conference, the gentlemen you

name? A. Part of them.

Q. Were all those persons present at any one conference? A.

JSTot that I recall. I don't recall the conferences distinctly enough.

Q. How long a conference did you have? A. I couldn't say.

I don't remember.

Q. This letter which accompanied the contracts when they were

sent to you was dated the 6th of March and your reply was dated

the 10th of March. Were those conferences held in the interval

between those two dates ? A. I imagine they were held before the

earlier date and after the earlier date, though I cannot say posi-

tively.

Q. Are you aware of any record in the office of the Corporation

Counsel which would show that the time was spent and when this

matter came to your attention ? A. ISTo', there would be no record

there that I could recall, but I should imagine that the Public Ser-

vice Commission would have a record of the first draft of the con-

tract that was submitted, presuming there was a first draft.

Q. Do you remember what questions were considered? A. I

do not.

Q. Did you pay particular attention to this contract? A. I

did.

Q. About as interesting a contract as you had to examine, wasn't

it ? A. Well, I presume it was. I don't know anything interest-

ing about the contracts. I mean, of pleasing interest.
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Q. I didn't say " pleasing ;" I would hesitate to use that word,

but I did say, interesting from a lawyer's standpoint at any rate.

A. Yes, sir.

Q. Long, involved, large in extent and scope, large amounts of

money involved, years of operation. Do you remember any ques-

tion that was considered in the conferences ? A. I do not.

Q. Do you remember any legal question that was considered?

A. I do not.

Q. Was there any legal question considered? A. I presume

there was.

Q. Have you no recollection at all? A. I have not.

Q. l^ot a bit? A. No.

Q. How did it come that you signed the approval ? A. I signed

all contracts. When I say all, I mean 99^^ per cent, or 99 9-10

per cent, of the contracts for the City. It came into my hands

and left my hands signed.

Q. Were you Acting Corporation Counsel? A. I was.

Q. Was Mr. Watson in the office during March, 1913 ? A. I

think he was.

Q. Did Mr. Watson take part in the conferences ? A. I think

he did.

Q. Are you sure ? A. I am not.

Q. Did he express any opinion on any question of law ? A. I

presume he did. I do not know.

Q. Had the opinion of the Corporation Counsel been expressed

upon the law of this contract previous to its being submitted to

you ? A. Not that I remember.

Q. Wasn't four days a rather short time to fully consider that

contract? A. I didn't say it was only four days. I said that I

presumed we had taken up the form of the contract before it was

received at the office. It very often happens that way.

Q. The letter from the Secretary of the Board of Estimate

and Apportionment requests you to endorse your approval on each

of the contracts. It doesn't ask you to determine anything, but

it requests you to endorse your approval— was that an ordinary

form ? A. It was not an ordinary form, excepting in this way, be-

form that time, I presume, we had approved a form of contract

and delivered it to the Public Service Commission and the Board
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of Estimate copy V70uld simply be an additional copy for us to

approve as to form, the same as we had approved the copy in the

Public Service Commission's office.

Q. Well, there would be a copy of that in the Corporation

Counsel's office? A. ISTo, sir.

Q. Didn't you keep copies of such things ? A. 'No, sir, my im-

pression is that the contract came to us in a number of proofs at

first, first proof, secoud proof, third proof, though I can't say

that that was positively so.

Q. Can you say that any one in your staff passed upon the

questions of law other than yourself ? A. I would say that some

questions of law involved in a contract of that kind would be

passed upon by Mr. Sterling and some be passed upon by Mr.

Harlow.

Q. Did Mr. Sterling go into any conference on this contract ?

A. I don't remember.

(Witness dismissed.)

Testimony of Mb. William B. Ellison.

Examination by Mr. Moss

:

Q. You were formerly a Corporation Counsel of this city, were

you? A. Yes.

Q. And. are a practising lawyer ? A. Yes.

Q. Some time in the neighborhood of August, 1911, did you

call upon the Mayor, Mayor Gaynor? A. Yes.

Q. Can you fix the date ? A. It was in the latter part of the

summer, I think about the last of August. I can't recall the speci-

fic date.

Q. And was the subject of your conversation connected with the

subway situation? A. Yes.

Q. Will you please state in your own way the conversations

you had with the Mayor, what you said, who was present, what he

said ? Was any one with you ? A. Two other gentlemen were with

me. They accompanied me to the Mayor's office.

Q. Who were they? A. A Mr. Pollock (I think they called

him Dr. Pollock) and a Mr. Alexander.

Q, Who were those gentlemen? A. Of my own knowledge, I
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don't know. They claimed to have some communication or con-

nection with the Standard Oil.

Q. Now go ahead with the conversation, please. A. They came

to my office and asked me if I would take them to the Mayor,

Mayor Gaynor. They explained to me, before I went over there

that they had a proposition they desired to make. The substance

of it was that they had available some $500,000,000 that they were

willing, or the people whom they represented were willing, to

make available to the City for the purposes of the subway con-

struction and the waterfront improvements that were then under

consideration. As a matter of compensation, they were to be paid

a percentage or commission on the actual cost of construction,

which was to be left entirely in the hands of the city's engineers.

My recollection is that two or three figures were stated. I think

10, 12 and 15 per cent, were discussed. I am not so sure of the

15 per cent. ; I know that 10 and 12 per cent, were discussed. At

that time, a great many of the large building operations in New
York were conducted on that plan. Mr. Willis, and a number of

other railroad operators did their work upon a percentage basis,

the owner having his own engineers if he so desired and the com-

pensation to the builder being a percentage of 10 or 12 or 15 per

cent, on the actual cost of construction.

The proposition appealed to me, knowing something as I did

about the financial condition of the city, and I took them over.

We had a conference with the Mayor. I introduced both Mr.

Pollock and Mr. Alexander to Mayor Gaynor and asked them to

restate to the Mayor the proposition as they had made it to me,

which one or the other or both of them did. After hearing their

restatement, and it, being in perfect harmony with the statement

as made to me, I then began a discussion of it with Mayor Gaynor.

He listened, I think understood it, and then asked me if it could

be legally done. I expressed an opinion that if not, as the law

then stood, certainly with some additional legislation, and that I

thought there wold be no difficulty in getting it.

It meant complete construction, the furnishing of all of this

money without a call upon the City Treasury, and the proposition

looked to me to be a very favorable one.
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Q. And a city-owned road? A. A city-owned road. In fact,

the only thing that the offer involved was that the gentlemen who

furnished this money should be given a lien upon the work as it

progressed, and they expressed their intention to incorporate a

company, treat that lien as its asset and issue their bonds upon

that lien, or, upon that as an asset, and raise all the money that it

was necessary to raise.

Senator Thompson.— You say $500,000,000? A. $500,000,-

000 was the amount mentioned.

Senator Thompson.— That would have constructed subways all

over this big city everywhere they wanted to go ? A. My under-

standing of the proposition was that it would construct all of the

subways and make the waterfront improvements that we deemed

to be very important at that time.

Senator Thompson.— But, I say that would have given plenty

of subways wherever they were needed in this city ? A. That was

my understanding.

Q. (By Mr. Moss.) As to the commission which they spoke of,

1 understood you to say that they were not insistent upon any

particular figure but were willing to enter into conferences on

the subject as to what that commission should be? A. My recol-

lection was that the lowest figure stated was 10 per cent and that

there was a fluctuating somewhere between 10 and 15 per cent.

My recollection is that along about 12 per cent was lodged in their

minds.

Q. Was that stated as an absolute requirement or subject to

negotiations? A. Subject to negotiations.

Q. What was the result of that conference? A. The Mayor
did not approve of it. The Mayor questioned its legality and

made finally a suggestion to the effect (which I think may have

been a matter of humor) that he saw one way that it could be ac-

complished, and that these people could loan the money to the

Interborough and they could go on with the construction of the

subway, but I don't think his Honor was serious in that, because

we all smiled.
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Q. He did meBtion the Interborough, that was mentioned in

the interview? A. Oh, yes.

Q. And it was the only alternative that he proposed ? A. Yes,

that was all I think.

Q. Did they express any willingness to loan money to the Inter-

borough ? A. None other than you could spell out from a general

smile in which I joined.

Q. How long did the interview last ? A. Oh, I think we were

there from fifteen minutes to half an hour, maybe a little longer,

because it comes back to my mind now that the Mayor brought out

some rough plans or routes and entered into quite an elaborate

statement of what they were seeking to accomplish, that is, what

the City was seeking to accomplish. I remember now he laid the

routes for us and spoke generally upon them or about them, but

there was no participation in that part of the conversation by those

whom I had with me. In other words, they were indifferent to

where the routes lay.

Q. Did the matter ever come up again ? A. I can't say of my
own knowledge. I was informed that they had another conversa-

tion or two with the Mayor, but of that I am not positive, because

I was not present.

Q. But, so far as you have information, it died? A. Yes, it

was abandoned.

Q. Was any other public official called into consultation? A.

ISTo, not so far as I know, not while I was there.

Q. You were not Corporation Counsel at that time? A. Oh,

no, I think I went from the office in July of 1907.

Q. There was no conference with the Public Service Commis-

sioners or with the Comptroller or the President of the Board of

Aldermen or the President of any borough, nothing of that kind ?

A. So far as I know, the proposition was submitted to no one otker

than to the Mayor.

Q. It just died there with the Mayor ? A. I think so.

Senator Thompson.— What did this 10 per cent, include? Was
that the risk they ran in construction and the money ? A. For the

use of the money and all the services they would render, which

services were to be subject to the direction and control of the city's

engineers.
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Semator Thompson.— But, they were to do the construction f

A. Completely.

Senator Thompson.— And to furnish the money, materials,

labor, everything? A. Yes, everything.

Senator Thompson.— And the security they asked was to be

permitted to take .a lien on whatever improvement they created ?

A. Yes, I think I suggested the proposition that the law would

give them a lien anyway if their contract was accepted.

(Witness dismissed.)

Testimony of Me. William E.. Willcox, after having been

duly sworn.

Examination by Mr. Moss

:

Mr. Moss.— Before I question Mr. Willcox, I just want to ask

Mr. Qfuackenbush a question, as he sits here. Mr. Q,Tiackenbush,

after these contracts were let in 1913 to the Interborough, were

the relations between the Mayor and the oflScrrs of the Company

particularly friendly and intimate, as far as you know ?

Mr. Quaekenbush.— As far as I personally was concerned, they

were, yes, sir.

Q. Were they before the contracts were signed ? A. Well, you

see, I knew the Mayor as a judge, and, speaking for myself, my
relations with him were always agreeable and pleasant.

Q. You had a special personal relationship with him different

than the others? A. Yes, because as a lawyer, having a good

deal of business in the court over which he presided, I knew him.

Mr. Moss.— I desire to read this in evidence

:
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EXHIBIT NO. 1.

" New York Eailwaj Co., 165 Broadway, New York.

July 24, 1913.

"Dear Mr. Mayor:
" Your letter of July 22d received today.

" So tlie Dock Commissioner told you we were willing to

take 2^ cents and leave the city 2% cents, did lie ?
"

Q. That was with reference to the connection of the Municipal

ferries with the subways ? A. Not the subways, the surface lines.

Q. I will continue with the letter

:

" Well, then it is a good thing he took the next ship to

Europe. Dton't you believe it. And, after listening to my
talk, do you think that would be a square deal ?

,

" In the name of that humor which underlies your occa-

sional appearance of austerity, please permit me to ask you,

in the language of the day, that you ' quit your kiddin.'

" "We will carry them from 159th Street to Sduth Ferry,

ten ,and a third miles for three cents, if your Municipal Ferry

will carry them from South Ferry to St. George for two

cents."

This is addressed to:

" Hon. William J. G-aynor, Mayor of the City of New
York and its Dominion, Staten Island, beyond the sea."

Examination by Mr. Willcox:

Q. Mr. Willcox, I want to ask you about the conversation at

your house on the niajht of March 22, 1910. Will you tell me who

were present? A. Mr. Colbura, Mr. Harkness,Mr. Shouts, and I

think Mr. Eogers was also present.

Q. What was the subject of that conference ? A. The general

subject was concerning an oifer which had been under considera-

tion between Mr. Shouts, as President of the Interborough Com-

pany and myself as Chairman of the Public Service Commission,

concerning the terms of an offer which we hoped would be sub-

mitted to the Commission when

—

Q. Was that letter, which has been used in evidence and dated
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Mareh 22, 1910, before you in tKat conference? A. I should say

that that is one of the copies that we discussed around the table.

Q. And does it have some of your pencil marks ? A. Yes, some

of my handwriting.

Q. "When was that handwriting of yours put upon it ? A. I

should say it was the evening in question.

Q. How late did that conference last? A. Until about two

o'clock in the morning.

Q. I show you from the files of the Public Service Commission

an original copy of a letter purporting to be signed by you, dated

July 7, 1910, and ask you if you remember it? A. I haven't read

every word of it, but I think I recognize the letter as the letter of

July 7.

Q. There are certain portions of it that I want to get in evidence

and will ask you to follow it Avith me. Do you recall that in that

letter you said

:

" In the negotiations for the construction and operation of

these lines, the following terms and conditions ultimately

came to be considered as the proper basis for lan agreement:

" First, the cost of constructing and equipping these lines

to be borne by the Interborough Compony without the use of

the City's credit, the City to provide any real estate, except

that used for terminals and storage yards, the ownership and

title to all lines to be in the City, etc."

A. Yes, this is my letter, and I think that is correct, except in

reading the memorandum since it has been here under considera-

tion, I have some doubt at the moment whether the equipment was

to belong to the City in the memorandum of March 22.

Q. All right, you reserve that as a possibility ? A. Yes.

Q. ISTow, this offer of July 5, 1910, was the first intimation that

you had of a departure from the plan outlined in the tentative let-

ter of March 10th for the use of the Company's money, isn't that

so ? A. Well, it is the first offer that I had received that year from

the Interborough Company, and when our negotiations ended in

April, they ended the consideration of the matters as set forth in

the memorandum dated March 22d.

Q. Well, T read you from the second paragraph of your letter
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of July 7th this—^refecrring to Mir. Shonts' letter of July 5, 1910,

you say

:

"The preseoit letter of Mr. Shonts is remarkable chiefly

as indicating the radical change of position of the Inter-

borough Company from that taken in the recent negotiations

with the Commission.

"After the rejection of the Interborough's latest proposals

in ISTovember, 1909, many conferences were had with the

President of the Interborough upon the subject of subway

extensions. The lines which the Commission believed siould

be built and which practically became the basis of negotiations

as to terms were as follows :"

(And then follows the lines.)

A. That is true, from December of 1909 down to the following

March, Mr. Shonts and I were in negotiations or conference regard-

ing the subjects as set forth at the beginning of this letter.

Q. Now further you say:

" As you know, these negotiations were very nearly brought

to a successful conclusion, but at the last moment the directors

of the Interborough Company objected to the proposed terms.

We have understood that the terms were satisfactory to the

interests that the Interborough Company expected to finance

these operations and that such interests have not changed their

position."

A. That is what I understood.

Q. Did you understand that when the meeting broke up at two

o'clock in the morning on March 22 ? That is, that it was satis-

factory to the interests named up to that point? A. I can't say

what was in my mind at the moment, but I did have in my mind

during the conferences with Mr. Shonts during that winter, dur-

ing those two or three months, that the negotiations which we were

discussing if brought to a favorable conclusion Would result in a

program which had already been agreed upon as far as the finance

was concerned.

Q. Well, what basis had you for your writing in this letter of

July 7th to the Mayor that you had understood that those terms of
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tlie Interborough wherein they agreed they were to fiimiah their

own money were agreeable to the persons that were financing the

Interborough ? A. It was based upon my conversations with Mr.

Shonts and the general impression that if we came to a conclu-

sion growing out of -our conferences, that the matter was already

financed.

Q. By those interests, did you mean J. P. Morgan & Co. ? A.

I presume I had that in mind, because I knew that they had

financed the Interborough previously in some of their matters.

Q. Did Mr. Shonts tell you that he was in communication with

the Morgan firm? A. I can't recall any detailed conversation

where he gave me that information. As I state, this is based upon

the general understanding that I had, that if we arrived at a con-

clusion so that an offer should be made that was satisfactory, that

they knew where they would get their money.

Q. Well,, you understood in March and April that Mr. Shonts

was perfectly agreeable to the genaral plan as outlined in this letter

of March 22 ? A. I assumed he was.

Q. He said nothing to the contrary, did he ? A. There were

parts of it that he didn't come to any agreement with me on.

Q. But, on the main proposition of using the Company's money,

there was no dispute ? A. Not about that, but the point that I want

to m.ake clear, if you will allow me, is that I don't want to say that

Mr. Shonts' mind subscribed to every point in the memorandum

;

mine certainly did not. You need to know how this offer came to be

brought about in order to understand, and I will state it if you

care to have me. In 1909 there were two offers, as you vnll find

by the record submitted by the Interborough, for building exten-

sions to the subway system, and you will also find in the record the

answers that the Commission gave why those offers couldn't be

accepted. The last communication, I think, from the Commission

was in November declining the offer of the Interborough Company
sometime that fall. You will also remember that at the election

that year, 1909, the constitutional amendment had been voted upon

whereby the debt limit was increased, and we were proceeding with

plans for the Tri-Borough line which would be an independent

system presumably. There was a great difference of opinion among
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people in this town as to whether we should have an independent

system or as to whether the extensions of the present city-owned

subway should be made. My own feeling had always been that

the present city-owned line, which was not a complete system but

only a part should be made a complete system with .a. five-cent

fare over the whole line, if such a bargain could be made, but up

to that time we had been unable to jagree upon terms with the

Interborough Company. Accordingly, with full information to the

then Board of Estimate, we proceeded with plans for the Tri-

Borough route and to let contracts. That work was then under

way on the Fourth Avenue Subway. Sometime in ISTovember or

December in a conference with Mr. Shonts, I said to him that it

seemed to me that there should be one last effort made to see if

his Company (and I felt his Company .and the Commission that

I represented owed it to the people of the City) could not agree

upon an extension of the present subway.

Q. Where was that conversation ? A. It was probably in the

ofiice of the Commission. It may have been in my home. We
conferred during January and February and up to the 22d of

March, and Mr. Shonts agreed with the idea, as I stated to him,

of him making just as good an offer as he could, and then if we

could accept it, all right; if we couldn't, we would give our rea-

sons and the public would understand where his Company stood

and where the city authorities stood, because, as I urged him, we

then had the money to build the subways, an independent system,

and we were moving ahead with the plans and we were not going

to stop the work on those plans during this consideration. We had

spent two years trying to get an offer that was acceptable, and if

anything was to be done, then was the time to do it. So, we

worked hard up till March, with the result of getting together on

that evening in question to discuss the various points in any offer

that would be made, and when Mr. Shonts left that evening it

was with the idea that he would take this matter up with his peo-

ple. Shall I go on from there?

Q. Yes, but I will ask you a question there— you said, and I

called your attention to it a moment ago, " As you know, these

negotiations were very nearly brought to a successful conclusion,

but at the last moment the directors of the Interborough Company
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objected to the proposed terms." 'Now, how do you know that

the directors did that ? A. Mr. Shonts came to me within one or

two days, I would say from recollection, after the interview at my
house in the evening and said, " I have had this matter up before

some of the members of my Executive Committee "— (I assume

they were directors ; I think his executive committee is made up of

directors) " and they don't take kindly to this proposition that

we have been talking about, and therefore I cannot present it to

my Board at present if ever." He said, " I will not present it to

my Board unless the Executive Committee are unanimous for it."

Q. What did you say to him about that ? A. I told him that I

was very much disappointed and asked him if he wouldn't make

a further effort. He said he would. I said, we are proceeding

with the plans on the Tri-borough and I am deeply disappointed

if we can't get another offer from you people at this time in order

to carry out the idea which I have had all along, since the debt

limit had been extended and since our plans were nearing com-

pletion for the Tri-borough, namely, that the Interborough Com-

pany should put its best foot foremost before we dropped these

negotiations entirely.

Q. Did he tell you what it was these directors objected to ? A.

No, in a general way they objected to this plan that we talked

over.

Senator Thompson.—^Where was that conversation ? A. At my
oiBce. I am very sure it was at the office in the Tribune Building.

Senator Thompson.— Do you remember it perfectly ? A. I re-

member he came to me in the afternoon a day or two afterwards,

and I am very sure it was there, though he might have stopped in

at my hon*e. I want to say right here that many of these confer-

ences took place at my home.

Senator Thompson.— Your salary at that time was what ? A.

The same as it always was in the Public Service Commission, $15,-

000 a year.

Senator Thompson.— I just wanted tO' call your attention to the

difference in memory of a $15,000 man and a $100,000 man right
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on this point. A. This was the one thing that I was devoting my
entire time to at that time. I ought to remember it.

Senator Thompson.— You never got any extra reward for this

work that you did? A. Nothing but the reward that I think is

given me by the people of New York City who believe that I nego-

tiated the best contract that the City has ever had. (Applause.)

Senator Thompson.— We will allow that applause this time, but

hereafter we won't allow any more except on field days when we

are having hearings. A. I didn't mean to bring that out, Sena-

tor, because it is the only reward that I know anything about.

Senator Thompson.— You think it is the best contract that

New York ever had, do you? A. I do, in its magnitude, in its

far-reaching benefit to the people of this town.

Senator Thompson.— I have asked that of one other Public Ser-

vice Commissioner. I want you to tell me what is the big thing

that the City gets? A. They get about three times the transit

facilities they have now. We have brought in all of the outlying

districts by rapid transit into the center of the city. We have done

it at one time, at a time when the City's financial strength was not

great enough to pay for this large system, and we did it on terms

which I think commend themselves to any business man.

Senator Thompson.— Do you like prior determinations ? A. I

have nothing to do with prior determinations.

Senator Thompson.—Do you think it is proper to charge these

things to the City that have been charged under the contract ? A.

I should want to examine those things, but you are wandering from

the subject.

Senator Thompson.— No, I am asking you what thing the city

got by means of these contracts that made them so great. The

reason I have asked you this question is this, every man in the

City of New York who participated in the making of these con-

tracts ever since we have been here has said, whenever making a

statement for " public consumption," " These great, dual subway

contracts, which are the greatest thing that New York ever had,"
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but without details, and as we go into these details and as we com-

pare them with other contracts, we don't find any particular bene-

fit that the City of New York got out of it that it couldn't have

gotten with its own money and more. Now, under those circum-

stances, when you, who participated in them, are asked in detail

what the City got (except, of course, that they got the subways,

they paid for them and they did get them and they will have the

use of them some day after we are all dead), we want to know

what was the big point of advantage over building their own sub-

ways. That is what I want to know. A. All right, sir. Now,

in the first place, if you lived in New York, you would know that

the present transit facilities are very inadequate.

Senator Thompson.— Yes, we all understand that, but it is per-

fectly apparent Jhat you can build subways if you have the money,

and you had the money. A. In the first place we needed more

transit facilities. We went ahead with the Tri-borough road and

would have built it with city money, but we had expended all of

the city's available money, or about $125,000,000. Instead of

that, we brought in here $125,000,000 of private money which

goes to build not a private line or a privately owned line, as has

been stated here, but a city-owned line with city-owned equipment

from the day the money is spent, and all we pay for that private

money as distinguished from the city money, is about 1% a year

more interest and 3% discount upon the bonds. The question be-

fore us was whether we would give the City adequate service by

paying this additional cost of the money or whether we would

build simply $100,000,000 worth of lines and give the City a very

inadequate service. There is no answer to that except one.

Senator Thompson.— But, all tliis money comes out in a pref-

erential. They get their money for sure. A. If the City had

had the money, I woud rather the City would have spent all its

money, because it would have been less interest to pay and less

3 per cent, discount, but what we had to face was that we were go-

ing to build transit facilities enough for this City, whether we
would build up to the extent of our borrowing capacity or whether

we would pay this extra 1 per cent. Avith the 3 per cent, discount

and get twice as many roads.



Report of Joint Legislative Committee 541

Senator Thompson.— But, you think when the City owns the

title and doesn't get it for 50 years or 85 years that the City has

it just the same? That satisfies you, does it? A. The City can

get every foot of line that is built under these contracts in ten

years.

Senator Thompson.— How? A. Either by paying what has

gone into the road in private capital or by bringing in another op-

erator who will pay the money himself.

Senator Thompson.— How are they going to pay the money?

A. They can pay the same as they would in the first instance.

Senator Thompson.— Where are they going to get it ? A. If

they have the money.

Senator Thompson.— You have used up the entire money in

building. A. But there is ten years. Furthermore, if this con-

tract is as good as some of you say it is for the corporations, then

in ten years there will be plenty of operators willing to come in

and take it over.

Senator Thompson.— How can another operator take it over un-

der this contract ? A. Under the contract they can.

Senator Thompson.— I would like to see that in the contract.

A. I will find it for you.

Senator Thompson.— We can let that go till later. Didn't you

ever see, Mr. Willcox, that they purposely used all the city's

money up to the debt limit as near as possible so that you couldn't

recapture it at the end of ten years? Did you ever see that in

the negotiations ? A. We were going to use every dollar of the

city's money in the Tri-borough route—
Senator Thompson.— Just answer my question. A. Who did

you mean by " they " ?

Senator Thompson.— Didn't you ever see that the people repre-

senting the railroads wan4;ed tO' get all the city's money available

into this thing, so that the city would have no available money at

the end of ten years ? A. I don't know what their purpose was.
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Senator Thompson.— Did you ever notice that? A. I never

noticed it, no. I wanted to get all the lines built that I could with

private money and with city money.

Senator Thompson.— That is all right. Everybody agrees with

you on that. A. And we did it,— I came back again •— under the

best contract that the City of New York has ever entered into.

Q. (By Mr. Moss.) What will the city do when you have to

put $5,000,000 or $6,000,000 into the tax budget? A. Why
guess at it. You have no figures to warrant anything of that kind

except guesses.

Senator Thompson.— We have got figures.

Q. (By Mr. Moss.) Do you think real estate is going up or

going down in the next five years on account of this subway ? A.

Real estate is going up in the outlying districts.

Q. What about poor old Manhattan ? A. That isn't because of

the subways. The property values of the dry goods district have

been steadily going down; that certainly wasn't because of the

subway.

Q. But, if you have to put five or six million into the tax bud-

get five or six years hence— Oh, never mind about that, I want

to get back on the track.

Who were the directors that objected to Mr. Shout's plan? A.

I don't know.

Q. Didn't he tell you ? A. He said he had talked with his Ex-

ecutive Committee.

Q. Didn't'he tell you who they were? A. He told me some of

the members of the Executive Committee, and whether I can

guess right or not I don't know.

Q. Give your best recollection. A. There were Mr. Vander-

bilt and Mr. Hawley and Mr. Berwind that I used to see a good

deal.

Q. I don't ask who you saw, but did Mr. Shouts mention the

name of any directors who were opposed to the plan which in-

volved the use of the Interborough's money? A. 'No.

Q. Did he mention the name of Mr. Freedman ? A. No.

Q. Did he mention the name of Mr. Berwind ? A. I don't

think he did.
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Q. Did you ask him who the directors were that were opposed ?

A. I did not.

Q. Why didn't you? A. Because I didn't care.

Q. Wouldn't you have undertaken to have met them and talked

with them ? A. I would if they wanted to see me.

Q. Didn't you want to see them ? A. I talked with Mr. Shonts

as the representative of the Company.

Q. Was he the only one ? A. Yes.

Q. And when you ran on a rock, you didn't try to help him

off? A. It was not my business.

Q. Did you ask him if he disagreed ? A. I didn't ask him.

Q. Why? A. I didn't care. What I wanted was an offer if

they wanted to put one in.

Q. In this same letter you say

:

" In view of the enormous profits that the Interborough

is making from the city-huilt and city-owned railroad, we
think the Company is under corresponding obligations to

serve the public by extending its lines and giving additional

facilities, and we consider that the terms which were under

consideration in the previous negotiations are generally in

accord with that obligation.

" We understood that representatives of the City have

been in consultation with the Interborough Company for

some time, but, after reading Mr. Shonts' letter, fear that

they were not thoroughly acquainted with the history and

scope of the previous negotiations."

Now, what representatives of the City did you understand had

been in consultation with the Interborough Company for some

time? A. I knew nothing about it until July 6th, the date of

the Mayor's letter. You have that there. On that day, Mr.

Shonts came to me and said the Mayor had had two representa-

tives, Mr. Ingersol and Mr. Kingsley Martin, at his office for

several weeks going over books and papers. This was, you re-

member, on the 6th of July. He further said that at the request

of the Mayor he had submitted an offer. Well, I was quite put

out. I can't remember just what I said, but I turned very strongly

upon Mr. Shonts and said that I didn't think that it was the pro-
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per thing for him to submit an offer for subway building to the

Mayor of the City, when the Public Service Commission was the

body of original jurisdiction in this matter, and when he had had

his negotiations with the Public Service Commission, or, with me,

as representing it. Then I called his attention to the fact that in

the previous December my understanding was that we were to

talk this thing out to see whether an offer could be presented ov

not, and I resented the idea of negotiations being taken up with

another body at that time.

Mr. Shonts said that, of course, as long as the request came

from the Mayor, he felt he had to send the offer to him, but he

said, " I have sent you a copy," which he did, and you will find it

in that report. We answered it the next day.

Q. Now I want to ask you about the meeting you had in the

Mayor's office, if we understand it correctly. A. A day or two

after the meeting on the evening of March 22d at my house, Mr.

Shonts said to me that the offer couldn't go through. Then Mr.

Shonts, I think, went out of town. At least he told me he was

going out of town, and on his return— I should say it was a mat-

ter of two or three weeks, though I can't remember exactly— he

came to see me and he said, " I don't think we can do anything

about that." I was in hopes all this time that this offer would still

be presented, and then I said to him, " Mr. Shonts, I think that

you and I ought to go over and see the Mayor and tell him that

our negotiations haven't come to anything, because I have kept the

Mayor informed during the winter from time to time of my talks

with you and that I hoped an offer would come from your Com-

pany." Now, whether we went that day to the Mayor's office or

not I don't know, but about that time we went to the Mayor's of-

fice. I heard Mr. Shonts' testimony the other day, and I pre-

sume that is about right— I think he said it was the 19th of

April.

Q. It wasn't in his testimony. We saw that in the minutes.

A. It was after he came back from the West, and I should say it

was two or three weeks after this statement to me.

Q. Have you a distinct recollection of being in the Mayor's of-

fice and seeing the Mayor with Mr. Shonts ? A. We went to the

Mayor's office, Mr. Shonts and I.
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Q. You and he went together ? A. Yes, we went together, and

I said to the Mayor, in effect that Mr. Shonts and I couldn't come

to any understanding and I thought he ought to know it from

both of us.

Q. Did the Mayor suggest that he would act as an arbitrator ?

A. I heard that the other day, and I don't want to say that that

conversation didn't take place, but I have no recoUeiction of it.

Q. How did that meeting come about ? How was it arranged ?

A. I don't think it was arranged ; at least, I have no recollection

of it. Whether I went from my office over to the City Hall or

whether I called up Mr. Adamson to arrange for our coming I

can't tell. I have no recollection of it.

Q. Do you remember how you went, by what conveyance?

Did you go in a car ? A. No conveyance. I walked across. They

didn't have many automobiles then in the Commission.

Q. But you and Mr. Shonts went together? A. That is my
recollection.

Q. Wow, you must have arranged to go together? A. I have

told you all I can tell you about it, Mr. Moss. I said to Mr.

Shonts that we ought to go over and see the Mayor. Whether we

went that day or whether I called up his Secretary and said we

would come in the next day, I have no recollection.

Q. Was it in the City Hall? A. Yes.

Q. How long were you there— A. I never saw Mr. Shonts and

the Mayor together, as I remember it, in any other place.

Q. Then there was only one interview to remember? A. Yes.

Q. How long were you there with the Mayor ? A. I can't tell.

Q. Was it a short interview ? A. A short interview.

Q. Mr. Willcox, there is a little matter that we might as well

clear up so that there shan't be any misunderstanding in the com-

munity about the attitude of yourself toward the Committee or

toward the Chairman. I call your attention to a certain interview

attributed to you in the newspapers in which it appeared from the

printing of it that you have referred to the Chairman— I hate

to use the Ananias term, it has got too common. A. The story

you refer to appeared in different forms.

A 18
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Senator Thompson.— As far as I am concerned, they can use it

all they want to.

Mr. Moss.— What you objected to was the statement attributed

to the Chairman that you had appeared for the Interborough Com-

pany, wasn't that it ? A. Well, I can tell you the whole thing—
Q. Wasn't that the substance of what you objected to? A. I

objected to the statement that was attributed to him for a second

time, after I had written him a letter.

i Q. But was that the statement connecting you with the Inter-

borough ? A. As counsel and as successor of Mr. Quigg and Mr.

Quackenbush.

Senator Thompson.— Right there, may I interject, that the let-

ters that you people write and the telegrams that I get from New
York have a habit some way of getting into the newspapers, and

then I get them about two days afterwards.

Q. (By Mr. Moss.) Didn't it occur to you that the Chairman

was mistaken only in the Company that he mentioned ? A. I don't

know what you mean.

Q. Well, you seem to think he charged you with being con-

nected with the Interborough. Wasn't it the Consolidated Gas ?

A. I don' know what was in his mind. I can only tell what was

published in the papers.

Q. Didn't it occur to you that he might have been thinking of

the Consolidated Gas ? A. It wouldn't have been true then. I

am not under retainer by the Consolidated Gas.

Q. When was it that you appeared before the Public Service

Commission for the Consolidated Gas Company. A. I appeared

for the Consolidated Gas Company in its bond issue for $50,000-

000 in which I was counsel, and the case was closed sometime

over a year ago, I should say.

Q. When did it begin ? A. I can't tell exactly, a few months

before that. I think 1 was retained about seven or eight months

after I had left the Commission. That is a guess, but I can give

you the exact date.

Q. It was a $50,000,000 bond issue, wasn't it ? A. Yes.

Q. Where the motion was to be permitted to capitalize surplus

earnings ? A. I don't think so.
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Ql. Largely so ? A. I don't think so.
,

Q. Wasn't it surplus earnings that they wanted to capitalize 'i

A. I don't think so.

Q. Do you know ? A. I can tell by looking at the application.

Q. But, from your reoollection of that nia,tter? A. I should

say it was not.

Q. Had the Consolidated Gas Company been involved in var-

ious matters while you were Commissioner? A. What do you

mean by involved in various matters?

Q. That is, before the Public Service Commission, applica-

tions, complaints and various things? A. Probably there were.

Q. Gas rate complaints? A. We had no gas rate complaint

regarding the Consolidated, because the law had fixed the rate at

eighty cents. There was now and then a complaint about a meter

of some kind.

Q. There was a request for permission to increase the bond

issue while you were Commissioner ? A. I don't recall it now.

Q. Didn't you pass some such request as Commissioner? A.

No, sir.

Q. For a. different amount, but of the same nature? A. N"o,

sir, I am very sure not.

Q. Was there any business before your Commission while you

were Commissioner involving the Consolidated Gas Company ?

A. Why, they were under our jurisdiction.

Q. Their reports had to be examined to see whether they were

true? A. Had to be examined by the Accounting Department.

Q. Didn't it occur to you when you read the newspaper account

of the Senator's remarks that he might have been thinking of

the Consolidated Gas Company and not the Interborough ? A.

Kot at all, because the Consolidated Gas Company had nothing to

do with this investigation and the matters that were then up.

Senator Thompson.—-You knew that the Consolidated Gas

Company practically owned the ISTew York Edison Company?
A. The two are practically interlocked.

Senator Thompson.— You had rate cases pending before you

with them? A. With the Edison Company?

Senator Thompson.—'Bloth of them. A. There was a case

before us when I left the Commission.
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Senator Thompson.—'All these electric light complaints and

rate cases were undecided? A. Let us not misunderstand each

other. All of these Public Service Companies were under the

jurisdiction of the Commission.

Senator Thompson.— All of these public utilities corporations

are more or less coimected with each other? A. I presume that

is so.

. Senator Thompson.— Eor instance, the Consolidated owns

practically all of the stock of the New, York Edison, which is the

big electric light company here? A. There is a very close rela-

tion. I don't know who owns who.

Senator Thompson.— One of the reports of your Commission

claims that they own most of the stock. Then, for some reason

or other, (the New York Edison sells electricity) the Interborough

won't sell the electricity that they have.

You don't know what the relations are that prevent the Inter-

borough Railroad Company from refusing to take a profit of $1,-

000,000 a year? A. I should think it would be very foolish to

do that.

Senator Thompson.— You don't blame me for thinking that

everything is all kind of together, when I find these facts? A.

But, I should at once find out whether it is so.

Senator Thompson.— It is hard to get information fast enough

so that we can do it all in one day.

Mr. Moss.— I don't want it to be thought that I have the slight-

est suspicion that Mr. Willcox isn't perfectly honorable in this

subway business, but I do say, Mr. Chairman, if you will let me,

liaat men ought not to come here and then go to the newspapers

calling folks liars, because they may get into trouble. I want

Mr. Willcox to get out of that class because up to date, the people

that are asking explanations to be made are the very fellows that

ought to make explanations. A. Now, as far as I am con-

cerned, I am perfectly willing and able to take care of myself

as far as any statements I make. I understand this incident,

and I think you understand it without delivering me a lecture
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here. I want the auditors to understand that on Saturday, when

I read in a certain clipping that this statement had been made,

I wrote what I think was a very courteous letter to Senator

Thompson telling him facts and calling his attention to the fact

that I not only was not counsel for the Interborough but had

never received one penny from them in any way. I sent the let-

ter to the Biltmore on Saturday. The Senator was here Satur-

day and was here Monday. I don't know whether he got the let-

ter or not.

Senator Thompson.— I got the letter last night. A. But, on

Tuesday, having sent a letter to Seoiator Sage on the appoint-

ment of Mr. Whitney, there was another statement that I was

counsel of the Interborough and the successor of my friend

Qiuackenbush and Mr. Qtuigg. Inasmuch as I never had any

money from them and that was being used to lessen, if it was

said by the Senator, the effect of my letter, I sated to the news-

paper men on Wednesday, when they kept coming after me, that

it was not true that I had any retainer from the Interborough,

that I was to be the successor, as far as I knew, of Mr. Quacken-

bush and Mr. Quigg, and that if Senator Thompson received my
letter or any one else had read my letter and then made the

statement, that they were telling that which was false, and any

one who said it told that which was untrue.

Mr. Moss.— Don't think I am reading you a lecture. A. You
did. You told me that I shouldn't make these statements. I

want to tell you that I shall make them again.

Mr. Moss.— I don't want you to get into that class of people

who, when they use that term, are trying to cover up something.

I think I am doing you a service. A. I stated in the beginning

that nobody lied unless they had read my letter. I would make

that statement just as strongly now as I ever did.

Mr. Moss.— Almost every man who has done that thus far

has attracted the lighning thus far. A. I don't appreciate your

good ofSces right now.

Senator Thompson.— What is there bad about suggesting su''-
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ceeding Mr. Quackenbush ? A. I am not going into' the ques-

tion of badness. I wish I drew his salary, but the fact was I was

not, and as long as it wasn't and isn't true, what is the use of

bringing it up and keep reiterating it?

Mr. Moss.— I think the Senator simply got one corporation

mixed up with another. I told him so when it happened, though

it is the same thing pretty nearly. A. I don't want to say that

since I have been out of the Commission that I haven't appeared

for corporations, and I wish I had appeared for more.

Senator Thompson.— The idea is that you are perfectly will-

ing to succeed Mr. Quackenbush when he wants to lay down but

you don't want to succeed Mr. Quigg ?

Mr. Moss.— Mr. Quigg is doing a perfectly honorable busi-

ness for this corporation at $20,000' a year, trying cases every

day.

Mr.Willcox.— It is simply a question of fact. I am not talk-

ine; about one or the other.
-^s

Senator Thompson.— You don't have to succeed either one of

them if you don't want to. Will that be all right ? And if any-

body wants to call me a liar, it's all right ; I don't object.

Q. (By Mr. Moss.) Did you hear anything about the propo-

sition that Mr. Ellison talked about this morning? A. I never

heard of it. Today was the first time I ever heard of either the

man or of the proposition.

Suspension until two o'clock.

AFTERNOON SESSION.

Mr. Quackenbush.— I accepted service from Mr. Perley Morse's

firm yesterday of a package of subpoenas for the accounts of the

lines going to make up the System which I represent, technically

callina; for the appearance of all those things here today. Of

course the understandina; is that will be gotten out and turned over

to Mr. Morse. Mr. Edward A. Mahar, Jr., representing the

Third Avenue, is in exactly the same situation.
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Testimony of M. Henry B. Seaman. (Mr. Seaman is

sworn.)

Examination by Mr. Moss:

Q. You were formerly Chief Engineer of tHe Public Service

Commission? A. I was.

Q. Between what dates ? A. From December 1, 1907, until

October 1, 1910.

Q. You showed me a statement a few moments ago, and 1

invite you to make that statement just as you showed it to me.

A. While I was out of town last week, the newspapers published

a statement purporting to come from "William E. Willcox, form-

erly Chairman of the Public Service Commission, as follows:

" Mr. Seaman could not get along with any Bureau or Depart-

ment of the Commission." This statement is false and cowardly

and is apparently inspired either by anger or by fear. It is

false because I had no trouble with any bureau or department

of the Commission except in the effort that I should run my
own Department as its Chief. This would have been accorded

and insisted upon by any Chairman of competent executive

ability. It is cowardly because for the six months to which he

refers, I did the work of four busy men. I was refused help

which I had requested and received only commendation from the

Commission for the work which I was doing. He was evidently

• inspired by fear, because a condition had confronted the Com-

missioners which had made them very anxious. A subway was

designed with pipe galleries at an estimated cost of about $116,-

000,000, and in revising the plans and eliminating pipe galleries,

the Committee, composed of members of the Commission, had

produced a subway with 30' per cent, less capacity and at the

same time had increased the cost from $116,000,000 to $118,-

000,000. When the Commission recognized its failure at

revision, it endeavored to foist this failure upon the Chief Engi-

neer, and suggested that he stultify himself by a false recom-

mendation for the adoption of the plan.

Q. You spoke to me about an item of $200,000— will you state

what that was ? A. There was an item of $200,000 on an entirely

different subject which was not referred to there.
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Q. I know, but you spoke of it. I ask you to state what that

was. A. The 'bete noire of the Commission at that time was an

accumulation of established facts. It had been conceded that after

an excessive payment on extras, a Commissioner suggested that

the Chief Engineer make a further compromise of $200,000 in

excess of his estimated value, an estimate based upon the contract

already in force. It has been conceded that after the engineer had

made a bland report of compliance but had failed to recommend

its adoption, the Commissioner asked if there were two profits in

the compromise and was told that there certainly were. It has

been conceded that the Commissioner then said the Chief Engineer

had put them in a hole.

Q. Who was the Commissioner ? A. Edward M. Bassett.

Q. Who was the contractor? A. William Bradley, Bradley

Contracting Company.

Q. Is the Bradley Contracting Company still doing work ? A.

I believe they are.

Q. Do you know who is the counsel for the Bradley Contracting

Company ? A. Mr. Lynch.

Q. Do you know any persons that have appeared as counsel for

them? A. I have understood that Mr. Willcox was counsel for

them on special occasions. He was not so while I was there. He
was Chairman.

Q. He was in the Board while you were there? A. Yes, he

was Chairman of the Commission while I was there.

Witness dismissed.

Testimony of Me. Leeoy T. Haeknbss.

Q. Mr. Harkness, I call your attention to pages 251 and 252 of

your address on the Dual System Contracts and their relation to

the rapid transit history of ISTew York, an address delievered be-

fore the Municipal Engineers of the City of New York, and parti-

cularly to this language:

" As indicating the uncertainties and disappointments in

these negotiations, I remember on one occasion during March,

1910, leaving the house of the Chairman of the Commission
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at two o'clock in the morning, after attending an extended

conference with representatives of the Interborough Com-

pany at which it appeared that the negotiations had been

successfully concluded and the plan agreed upon."

Do you recall that occasion ? A. Yes, sir.

Q. Do you remember the date ? A. I couldn't fix it from my
own memory, except that it was in March, 1910. I understand,

however, it was March 22.

Q. Yes, that is your best recollection on information ? A. My
best information.

Q. I show you this letter dated March 22, 1910, and marked

Exhibit 2 of this date, and ask you if that was present on the oc-

casion mentioned? A. Yes, sir; I believe that to be the same

paper.

Q. Who were present at that interview? A. Chairman Will-

cox, Mr. Coleman and myself for the Commission, Mr. Shonts

and Mr. Rogers.

Q. And was that the evening when you left at two o'clock in the

morning ? A. Yes, sir ; about that time.

Q. ]^ow, you say that it appeared that the negotiations had

been successfully concluded and the plan agreed upon. Did you

refer to this letter as the plan ? A. It was, including the proposi-

tion and plan.

Q. But it is substantially laid out in this letter ? A. Yes, sir.

Q. And did you understand when the meeting broke up that

that plan had been agreed upon ? A. I remember one reservation

by Chairman Willcox in regard to an allowance of 15 per cent.,

but outside of that it was my understanding that the general propo-

sition reflected his views and Mr. Shouts' and was to be officially

presented by the Interborough Company the next day.

Q. Did Mr. Shonts say that would be done ? A. No, I don't

know that anybody said it. That is the impression I had; what

it came from I don't know.

Q. That an offiijial proposition would be submitted the next day

upon that basis? A. That was the understanding I had at the

time.

Q. Will you state as much as you can of the words or the hap-
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penings upon which you founded that understanding ? A. I can't

tell. I have no recollection of it beyond just that impression.

Q. When did you first hear that that understanding would not

be carried out ? A. I think it was the next day. My best recollec-

tion is that it was the next day that I heard the proposition would

not be made.

Q. Who told you ? A. I think probably Chairman Willcox, al-

though I can't say definitely.

Q. Do you remember what he said ? A. No.

Q. Did he say that Mr. Shonts had told him so ? A. I couldn't

recall any conversation at all.

Q. Did you hear the testimony of Mr. Ellison this morning ? A.

Yes, sir.

Q. Did you ever hear of that proposition until you heard it to-

day ? A. I think it is the same man. This Mr. Pollock to whom
he referred saw me at least once in connection with that proposi-

tion.

Q. Where did he see you ? A. At my office.

Q. Who else did he see at the Public Service Commission ? A.

I think he was sent to me by Mr. Parnum, Chairman Willcox's

Secretary.

Q. What did you do about that ? A. I talked the matter over

with him, and I think I finally suggested to him that he might

see Mr. McAneny.

Q. Did he see Mr. McAneny ? A. I don't believe so.

Q. Why do you think he did not see him ? A. Because, if it is

the man I have in mind, and I think it is, the next time I heard of

him he was locked up either by the Inspector of the Post Office

Department or the Police for some bucket-shop operations.

Q. Why didn't you refer him to Mr. Willcox ? A. Because the

name that I applied to him at the time would show how much im-

portance I attached to it. I referred to him at that time as Col, Sell-

us. He had this great scheme with no substance back of it. I might

say here that Mr. Ellison said this morning that he told the Mayor
he represented Standard Oil. He told me that he had made ar-

rangements for financing us with Mr. Henry P. Davison.

Q. Did you see Mr. Alexander ? A. I don't remember ever see-

ing Mr. Alexander, although it comes back to me now, as you men-
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tion the name Alexander that I think some lawyer spoke to Mr.

Coleman in regard to that, but it is just a very indistinct recol-

lection I have of that, that it came from Alexander.

Q. You don't apply those terms to Mr. Alexander, do you ? A.

I am not applying any terms. I am simply giving my recollection

of what happened.

Q. Do you know that Pollock was arrested ? Do you know any-

thing about that? A. Simply what I saw in the public press at

the time.

Q. Do you know what became of the case? A. No, I never

heard anything more of it and never heard anything more of him,

but I know that at the time it made the impression on me that

it was the same man who came to see me.

Q. You don't know whether it was or not ? A. I was certain of

it at that time. What facts I had in mind I don't know. I think

if you look through the newspaper files in the fall of that year,

you will find a reference to it.

Q. Did you know whether or not Pollock represented anybody ?

Did he tell you whether he did or not ? A. Nothing aside from

the fact that he talked to Mr. Henry P. Davison and that Mr.

Davison told him he could have all the money he wanted.

Q. Did you speak to Davison ? A. I did not.

Q. Why didn't you ? A. I thought it was a joke.

Q. But did you know that there was a retainer, that there was

a signed retainer in that business, that counsel of reputation in

this city had? A. I did not.

Q. Did you ever know of persons representing corporations who

were not directors and not themselves the moneyed men of the

corporations ? Did you ever hear of such things ? A. I don't

know as I quite understand your question. I have heard of peo-

ple, of course, outside of directors representing companies.

Q. And not necessarily themselves rich men ? A. Maybe.

Q. You have heard of such things as that. Did you take steps

to find out whether there was a real proposition behind Alexander

and Pollock ? A. I did not, except to suggest that they go and see

Mr. McAneny.

Q. Do you know William B. Ellison ? A. I do.

Q. You know him as a reputable lawyer in this city ? A. Yes.
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Q. And not a man tliat is likely to deal in shadows, and cer-

tainly not if he knew it ? A. Yes.

Q. Did you know that he was interested in that matter? A.

I don't think I did.

Q. Did you know whether or not there were financial people in

and about the City of ISTew York that were attracted to just such

a proposition as that ? A. There were propositions of one sort or

another made to the Commission, but nothing that I know of any

substance back of it.

Q. I didn't say whether propositions had been made or not.

Did you know that there were financial people in New York that

were interested in just such propositions as that? A. ISTo, I did

not.

Q. You don't know whether any one else in the Public Service

Commission knew anything about this proposition ? A. I think

that this man Pollock went to see Chairman 'Willcox several times

and that he saw Mr. Farnum, his Secretary, and my impression

is that he came to me from Parnum.

Q. -Now, you say that Pollock was arrested. Do you know
whether he was convicted of anything? A. ITo. All that I re-

member of it is that.

Q. If the man in Brooklyn that you complained to the District

Attorney about had been arrested, would you have considered that

a black mark on him. I mean, Mr. Williams, the man that tried

to get an injunction against that heavy elevated structure there?

T^ow, if you had induced the District Attorney to take stock in

youi and arrest him, do you think that would be a black mark

against him ? A. I wasn't referring to this as a black mark.

Q. You threw it out as an insinuation that he had a black mark
against him because of that happening. A. If the District At-

torney had taken action, it might have been.

Q. What was this bucket shop operation that you refere to?

A. I don't know anything more than you will find in the news-

papers of that date.

Q. Well if this was an angel coming to you, you would have

turned him down ? A. Oh, no.

Q. You would turn him away? A. We have a good many
cranks come around.
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Q. Did you have cranks make a proposition of that sort? A.

Yes, sir; a man f^ame into Judge McCall's office soon after

he was appointed who said he had $50,000,000 of gold in his

pockets and he had $200,000,000 more at home, and he wanted

to build all the subways in sight.

Senator Thompson.— Do you think this was that kind of an

offer 2 Is that what you are trying to .make the public believe ?

A. I thought there was no substance back of it.

Senator Thompson.— What do you think now? A. Precisely

what I thought then.

Senator Thompson.— Do you think this was an offer from two

lunatics ? Is that what you want the public to believe ? Let us

understand you today. A. It was simply that I didn't think

there was any substance back of the offer.

Senator Thompson.— What do you think of it r.ow ? A. I don't

think there was any substance back of it.

Senator Thompson.— Do you think that Mr. Ellison was a

crank who didn't know another when he saw him? A. I didn't

make such an assumption.

Senator Thompson.— Do you think Mr. Ellison thought it was

a genuine thing? A. I don't doubt it.

Senator Thompson.— Do you think Mr. Ellison thinks so to-

day? A. I don't doubt it or he wouldn't have testified the way
he did this morning.

Senator Thompson.— We don't take m.uch stock in the charac-

terization of the Public Service Commission of people as nuts and

cranks. You have characterized too many that way.

Q. (By Mr. Moss.) ISTow, Mr. Harbaess, did you ever talk with

Mr. Shonts about the change between March 22d and March 23d

in the attitude of his Company? A. No, sir.

Q. Didn't ask him how it came about? A. ISTo, sir.

Q. Did you ever learn how it came about? A. I heard after-

wards that the Board of Directors or an Executive proposition

had refused to make the offer.
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Q. Did you learn the reason why they did so ? A. No, sir.

Q. Did you ever meet Mr. Shonts at any other place that Chair-

man Willcox's house? A. I met him in the olhce a good many

times.

Q. Did you ever see him with the Mayor ? A. ISTo, sir.

Q. Did you ever see him with Mr. Prendergast ? A. No, ex-

cept in the latter dual subway conferences where a number were

present.

Q. Where were those held ? A. Some in the offices of the Com-

mission; some were held at Mr. Willcox's house; and some, I

think at Mr. McAneny's house.

Q. Mr. Harkness, your salary is how much now? A. $7,500.

Q. What salary did you begin at ? A. I went into the Commis-

sion I think at $2,400.

Q. When was that ? A. In September of 1907.

Q. When did your salary become $4,000 ? A. I can't remem-

ber. My recollection is 1910, or 1911.

Q. When did it become $7,500 ? A. I think it was fixed at

that in 1913.

Q. How long after the signing of the contracts? A. I think

within a month or two after the signing of the contracts. That

is my recollection.

Q. Did you ever tell the Mayor about the meeting on March
2"2 ? A. No, sir.

Q. Do you know whether anybody ever told the Mayor about

that meeting on March 22d ? A. Only in so far as the letter of

July 7th, I think, of the Commission intimated that Chairman

Willcox had advised him.

Q. That was on July 7th ? A. Yes.

Q. That was advice as of July 7th, but about three weeks after

March 22d, the Mayor was negotiating for dual subways, wasn't

he ? A. He evidently was from testimony brought out here.

Q. Well, why didn't you tell him about that meeting on March

22d when there was no question about the use of the Interborough's

own money? A. Because Chairman Willcox was handling the

negotiations and as far as I know, he was also talking with the

Mayor. In other words, it wasn't my job as a subordinate.
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Q. As one of the counsels, did you suggest to Mr. Willcox that

he put that up to the Mayor ? A. I did not.

Q. Why ? A. I had nothing to do with it except that I was

asked to come to that conference on March 22d.

Witness Dismissed.

Mr. Moss.— I asked Mr. Harkness about Mr. Whitney, who

was subpoenaed to appear here this morning and who on the tel-

ephone I learned was going to Albany last night and whom I

excused until 2 :30 today. He tells me that Mr. Whittney is

in Albany and he agress that he will carry our message to him

to be here at the session tomorrow at twelve o'clock. He was

asked to stay over by the Governor for a conference this after-

noon.

Testimony of Me. Shonts.

Q. Mr. Shonts, do you want to change any of your testimony ?

A. About what?

Q. About anything ? A. I haven't had an opportunity to read

any of my testimony.

Q, I don't suppose you had, but you have been thinking about

it. -Do you want to change it in any respect ? A. I don't think

of anything, as I recollect it that I want to change.

Q. No relapse of memory that you want to get into the tes-

timony ? A. Not that I think of.

Senator Thompson.— Same old memory as you had the other

day ? A. Same old memory.

Q. (By Mr. Moss.) Do you recall the meeting with the Mayor

in his office ? A. With Chairman Willcox on the 19th ?

Q. Yes, do you recoil that now? A. I don't recall it very

distinctly. I assume that we made the visit as. Chairman Will-

cox testified and I have a faint recollection of our going there

and havino;: that report,. The best recollection I have, of course,

is the report in the minutes.

Q. That was the only thing that refreshed your recollection,

wasn't it? A. Yes.
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Q. Well, is that the only thing that might have refreshed your

recollection ? A. Well, it is the only thing that 1 think of now.

Q,. You brought with you the memorandum that you made of

your conversation with the Miayor at St. James, didn't you '{

A. Yes, I handed that to you, didn't 1 1

Q. Well, you saw the Mayor many times after that, didn't

you? A. I don't remember seeing the Mayor many times. I

saw his representatives many times in my office.

Q. Didn't you meet him a good many times after you had

become acquainted with him in his office and at St. James? A.

I don't remember. As I testified originally, I don't remember

ever having met the Mayor very often. I do remember meeting Mr.

Ingersol and Mr. Martin often in my offiice.

Q. Did you ever write to the Mayor? A. Oh, yes, I wrote

to him occasionally.

Q. Did Mr. Freedman ever see him ? A. I don't know about

that.

Q. Don't you know whether Mr. Freedman saw him or not?

A. My recollection is that Freedman told me about seeing him

once only.

Q. When was that? A. It is just an indistinct recollection,

but I don't remember just when it was.

Q. Weren't you and Freedman dealing with the Mayor con-

fidentially? A. ISTo, sir.

Q. Kind of the inside track ? A. 'Ro, sir.

Q. Apart from competitors ? A. Wihat do you mean, com-

petitors ?

Q. With no competitors. A. I don't know what you mean by

that.

Q. With no competitors present. A. It is my recollection

I never saw the Mayor and Mr. Freedman alone in my life.

Q. Didn't you and Mr. Freedman by yourselves or in some

way have dealings with the Mayor when nobody representing

any other Company was present or aware of those dealings or

meetings ? A. ]*Tot except as I have testified in regard to my
official call, this call with Willcox, and my personal call at St.

James and a call that I remember having made on a business

matter.
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Q. Reeferring to the final subway oontracts "Wliicli were exe-

cuted in March, 1913, when were those oontracts substantially

formulated ? A. The basis on which those contracts was based

was in a memorandum, I think, of February 27, 1912.

Q. February 27, 1912? A. That is my recollection.

Q. Please look at that letter and tell me what it refers to?

A. That is of January 23, 1912. I suppose that is just what it

Q. Tou were giving the Mayor a private view of the contract,

weren't you ? A. Giving him a copy of a draft prepared by Mr.

County, and as I testified before, Mr. County Was Mr. Ray's

assistant, and I think Mr. Ray and these other gentlemen came

in, as my recollection is, in the fall of 1911, about O'ctobeir.

Q. And that finally became the contract? A. That finally

became—as T told you in a meeting at the Dbwn Town Associa-

tion, this memorandum must have appeared which was the basis.

Q. It was prepared by Mr. County? A. No, it was not pre-

pared by Mr. County. I have no doubt that letter was, but what

I am talking about now is the basis of the contract. As I recol-

lect it now, it was agreed upon at a conference of a lot of men

down at the Down Town Association in the latter part of Feb-

ruary, 1912.

EXHIBIT NO. 3.

Interborough Rapid Transit C<>.

January 23, 1912.

" Personal.

" Dear Mr. Mayor

:

" I have just reached my desk after a day's absence in

Chicago and had a talk with Mr. Freedman, and in accord-

ance with his talk with you, I am enclosing a copy of the

draft of subway matters under discussion as prepared by

Mr. County, Assistant to Mr. Ray. Tou will appreciate it

is not a finished document, as it is only intended to cover
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the essential principles and not the details of the proposed

trade.

Very truly yours,

T. P. SHOWTS,
President."

Q. Why is this marked personal? A. I usually send those

communications under personal cover.

Q. Why ? A. Because they were not meant for general distri-

bution. They were unfinished documents. They were simply

meant to keep the gentlemen interested advised of the progress of

negotiations.

Q. Were you dealing with the Mayor as arbitrator? A. We
were not.

Q. Were you using him as arbitrator? A. There was nothing

in my recollection to make me think I was.

Q. Ts there any reason why a powerful corporation should deal

with the Mayor of the City in any other way than an official way ?

A. "We were not dealing with him in any other than an official

way, except that there was a Committee composed of members of

the Board of Estimate and Apportionment with Mr. McAneny
as Chairman that was the official body.

Q. That letter is addressed to William J. Gaynor as Mayor and

then marked personal. Can you give any better explanation of

that ? A. None except that I often do that ; in fact I usually did

that.

Q. With the Mayor? A. With many other people.

Q. You weren't sending many such documents. A. You will

find many of that kind in my file.

Q. Did you send the same document to anybody else? A. I

don't remember.

Q. ISTow, this is in the form of a letter to William E. Willcox,

dated February 27, 1912. A. How could I be sending a letter

dated February 2Yth on January 23d ?

Q. I don't know. A. I don't either.

Q. That is the way it came over from the Public Service Com-

mission. A. I am not responsible for that.

Q. Did you send the draft that was attached to that letter to Mr.
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Willcox ? A. I have no distinct recollection about it. I presume

I did. I was dealing with Mr.' Willcox and Mr. McAneny.

Q. Then why did you mark it " personal " to the Mayor ? A.

I suppose I was sending him a copy of it so that he would be ac-

quainted with the progress. Why I did it, I don't know, but I

don't see how I could send a draft of a letter written on February

27 on January 23d.

Q, There are a good many mysteries and that is the way it is

produced to us from the City Hall, from the Mayor's office. A.

I refer to some draft from Mr. County. Is that a draft from Mr.

County ? If it isn't, there must be some mix-up in the file.

Q. That is possible. Mr. Shonts, attached to the back of

that letter, the Chairman has discovered this one from Mr.

Willcox, dated February 28th, but at the same time attached to

the face of it is this letter of yours dated January 23d, 1912.

Wow, isn't it a fact that the paper which found its way to the

Mayor officially from Willcox on February 28th had been sub-

mitted by you privately on January 23d ? A. My letter says that

that is something which was prepared by Mr. County, which is an

entirely different proposition. What Mr. Willcox refers to la 'i

proposition from the Interborough. Those are two separa,te and

distinct propositions.

Q. I ask you was any copy of that sent to Mr. Willcox? A. I

don't know, and it just occurs to me, since we have been sitting

here talking about this that possibly I sent this over to the Mayor

at the suggestion of Mr. County, because, as I recollect it, Mr.

County and Mr. Ray both had been having conversations witli

the Mayor, as they told me. That just came to my mind.

Q. Yes, that letter to Mr. Freedman we put in evidence the

other day shows that Mr. County had been to see the Mayor. Thiit

may be the reason.

Q. Isn't that connected up with the visit of Mr. County indi-

cated by the letter of Mr. Freedman and wasn't that a personal

communication to the Mayor ? A. All I know is what is set forth

here.

Q. But you won't find that in the minutes, in the printed re--

ports of the Public Service Commission. You don't say that you
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sent that to Mr. Willcox, do you? .A. I don't say that I did or

that I didn't. I have no recollection.

Q. Then why did you send a private communication to the

Mayor, giving the details of what you would do at that time, the

basis of the contract that eventually was made? A. I am saying

possibly I did it at the suggestion of Mr. County.

Q. Why did you do it at the suggestion even of Mr. County?

A. If Mr. County had been having a talk with the Mayor and

suggested that I do it, I would naturally do it. I am not sure

that that was the reason that I did it, but I am giving my best im-

pression.

Q. Woudn't that one of the 27th sent to Mr. Willcox pra>;tically

rest on that document of the 23d which you had sent to the Mayor

privately? A. I have had no opportunity of comparing them,

but I can say this, which I have a very distinct recollection of

—

Q. Are you sure of that ? You emphasize it, and so I ask you if

you are sure of that, a very distinct recollection? A. If I hadn't

been sure of it I wouldn't have emphasized it.

Q. Well, will you always emphasize it if you are sure of it?

A. I will try to underscore anything for your particular edifica-

tion that I am sure of. I will premise this by saying I am not

sure of the date, to begin with, but I think the latter part of Feb-

ruary, 1912, I was telephoned about noon and asked to go down

to the Down Town Association. When I got there, I asked what

was going on, and was told that the members of the Committee

representing the Board of Estimate ,and Apportionment, the mem-

bers of the Public Service Commission, certain representative cit-

izens, such as the Hon. Seth Low and Morgan J. O'Brien and

others, and Samuel Eay, Mr. County, Mr. Morgan, Mr. Davison

and other gentlemen were all in a room. I think they had had

luncheon and I asked to be shown into another room, which was

done. The reason I say this is because from the time that we

thought we had agreed in July 19, 1911, until this date I thought

it was useless for me to have any further negotiations with these

gentlemen, and so what negotiations we had had been done

through these intermediaries. I went into this other room and

these gentlemen came in ; that is to say, Mr. Low, Mr. Eay, Mr.

County, Mr. Morgan, Mr. Davison, Mr. O'Brien and others.
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Q. You are sure Morgan and Davison were there? A. Yes,

they were there. They said that they had been going over

what they had been discussing with us on one side and with the

ofEcials on the, other and they thought the time would come when

we might formulate some general principles which might be made

the basis of another proposition. I think I suggested that if that

was what they wanted, I would suggest that Mr. County act as

Secretary. We took up the essential features of what we felt

we could afford to do, and they were formulated one by one. Mr.

County would go into the room where these city officials were and

thrash these matters out, some promptly and some would take

time, and in that way, if 1 am correct on the date, and I think it

was about February 27th, the general principles which were the

foundation of the contract that was finally drafted and executed

a little over a year later were agreed to, and after that I met city

officials with the counsel, etc., from time to time.

Mr. Moss.— Exhibit JSTo. 4 is the exhibit which was attached to

Exhibit No. 3 before Mr. Shonts separated them. Exhibit No. 4

is the letter of Mr. Willcox together with the offer of the Inter-

borough Rapid Transit Company dated February 27th, 1912,

both of these exhibits being from the Mayor's office. A. Answer-

ing your question as to whether the memorandum Mr. County

sent contains the essential principles that the proposition which

Chairman Willcox sent to Mayor Gaynor did, I can't tell without

comparing them.

Q. But, Mr. Shonts, you will not find in the printed reports

of the Public Service Commission that document which is at-

tached. A. If it didn't come from us, wasn't created by us, if I

was simply a medium of transmitting it, it naturally was

—

Q. The question I am asking is why was not that communi-

cated to the Public Service Commission ? A. I am telling you

that it is a document which on the face of it appears to have been

prepared by Mr. County and I presume that at his suggestion

I forwarded it to the Mayor.

Q. Why did you forward Mr. County's suggestion and why (li:l

you forward it to the Mayor and why didn't you forward it to the

Public Service Commission ? A. I am answering all these on my
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suppositions, as the papers appear to me—it says it is a mem-

orandum prepared by Mr. County.

Q. Mr. County was no official of the Interborough ? A. No.

Q. And Mr. County had been acting for six months for you.

Do you realize that ? A. Not for us, no.

Q, Exhibit jSTo. 8, of March 20, 1916, is Mr. Freedman's let-

ter of July 26, 1911, and starts off this way:

'•' Dear Mr. County

:

" I had a talk with Mr. Peters after you had seen the

Mayor and told me of your conversation with him."

A. That doesn't necessarily mean that M'r. County was rep-

resenting us. He was never representing us.

Q. Who was he representing? A. He was just like Mr. Low

and these people that Avere acting as intermediaries between the

city officials and ourselves,

Q. And who were the intermediaries acting for ? A. I suppose

Mr. County was representing Mr. Ray, and I suppose Mr. Ray's

chief interest was to get a subway down Seventh Avenue in front

cf his station.

Q. How does Mr. County draw Mr. Freedman in ? A. I don't

know about that.

Q. You wrote it: "I have just reached my desk after a day's

absence in Chicago and had a talk with Mr. Freedman, and in

accordance with his talk with you, I am enclosing a copy of the

draft prepared by Mr. County." A. That is right.

Q. And none of this going to the Public Service Commission ?

A. It naturally wouldn't go to the Ptiblic Service Commission.

Q. ISTaturally wouldn't, if you were dealing with the Mayor?

A. If I was transmitting to the Mayor a memorandum of Mr.

County at his request.

Q. I am trying to find out the reason for it. A. If it had been

a document from our Company, it would have been different;

then I could answer.

Q. In this informal communication with the Mayor, marked
" personal," though it is addressed to him as Mayor, you are

laying the foundation for the successful contract, aren't you ? A.

I don't know. I can't tell without comparing them.
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Q. Did Mr. County get any pay for this ? A. He did not, un-

less lie got his pay in the iinal eventuation of a contract that

brought a subway to the doors of the Pennsylvania Company. If

you mean in the sense that he got any pay from us, no.

Q. ISTow, I asked you the other day if you didn't advise with

the office of Mr. Morgan, either Mr. Morgan or Mr. Davison or

their office about practically every step you took in these trans-

actions and you didn't say you did. A. I think my answer was
— if it wasn't, I meant it to be, and I say it now— from the time

that they first became identified with us as our bankers, I aimed

to always keep in touch with them and keep them posted down to

date, and I think that was their testimony.

Q. But you didn't tell them anything about that letter of

March 22d ? A. That was no definite proposition.

Q. That is the reason you didn't tell them ? A. I don't say

that I didn't tell them.

Q. You said so the other day. A. I beg your pardon. T said

I have no recollection of telling them, and I have no recollection

of telling them about that particular thing. But, I said this, and

I want to say it again, we never made a formal proposition of any

kind to the Public Service Commission without first having con-

sulted our bankers, barring the one of March, 1909; but, com-

mencing with June, 1909, we never made any proposition to the

Public Service Commission without first having the 0. K. of

Morgan & Co. as to financing.

Q. Was the Morgan Company willing that you should make

that proposition on the 22 d of March to use the Interborough's

money ? A. I didn't make any proposition on the 22d of March.

Q. Were they willing that you should make a proposition ? A.

Yes.

Q. Were the Morgans willing to back you on the 22d of March

for a proposition to use the Interborough's money? A. A propo-

sition, yes.

Q. How do you know they were ? A. Because the general prop-

osition was running along there all the time. There was this fea-

ture, and I think it will clear up a lot.

Q. 'No, no, no. ISTow hold down. A. If you don't want me to

clear it up, I won't.
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Q. You will clear up things, when your memory comes back.

I will tell you frankly, because you make your memory to serve

your purpose. You remember things that you want to remember

and you don't remember things that you don't want to remember.

A. Don't say that.

Q. You put me to it. A. I challenge you to call attention to

any conflict in my testimony on this stand, although I have never

had a chance of reading it over. I admit that there are things

that I didn't remember at first that I have remembered after-

wards, and been very glad to testify to, but I want to prove by

you, and that is the reason that you ought to not make a state-

ment of that kind, that no corporation or no individual has ever

been freer in opening up all of our records of all of our minutes,

everything personal and otherwise to you than myself and my
company, and I don't pretend to carry in my mind all that is in

the minutes. The minutes is the best evidence, and you have

had access to them and your two predecessors.

Q. Then I ask you again, Mr. Shouts, didn't members of your

Executive Committee have something to say on the morning of

the 23d that caused you to back out from that which you had

agreed to the night before ? A. I didn't agree to it the night be-

fore.

Q, Well, Mr. Harkness and Mr. Willcox ?

Senator Thompson.— But you are not answering the question.

There is a question there as tO' v^hat your Executive Committee

told you the morning of the 23rd. A. The records don't show that

I took it up with the Executive Committee.

Q. (By Mr. Moss) Mr. Willcox said that you told him the next

day that your directors wouldn't stand for it. A. Yes.

Q. Who were the directors and what did they say? A. Wr
were always of one mind on it, and the thing that we were eon-

tending for.

Q;. I didn't ask you that. I asked you who were the directors

and what did they say ? A. All the directors were there. If you

will turn to those minutes, you will find it was unanimous. They

said that they would not vote money and I entirely agreed with

them to furnish all of the other so called normal extensions of

the lines we are operating as part of the City's subway, and leave
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open the Broadway-Lexington Line for the city to take all its

money and put a parallel line right in the heart of ours, and that

was the splitting point and it always was the splitting point.

Senator Thompson.— That you said the other day was on the

28th.

Mr. Morse.— They didn't do it on the 23 d.

Senator Thompson.— On the 23d, they authorized you to go

ahead and make any agreement you wanted to ? A. They author-

ized the Executive Committee to, and what we did was to formu-

late the proposition of the 28th, which covered that very point.

Senator Thompson.— On the 23d you didn't formulate the

proposition of the 28th ? A. ISTo-, but we took it from the 23d to

the 28th. The authority was given to the Executive Committee on

the 23d to do what they saw fit.

Q. And, on that date you formulated the new letter which

wasn't signed just like the one on the 22d ? A. W© went through

and made the changes. All that the 23 d was to put into definite

shape, the pencil memorandum of the 22d. That is true. The

board had this talk.

Q. The board authorized the Executive Committee to go ahead ?

A. But every member of that board said as long as that Broad-

way-Lexington Line was left open for the Public Service Com-

mission to take all of the city's money and build right in the

heart of our system a co^mpetitive system, that this would be fool-

ish.

Q. They didn't say that on the 23d ? A. That was our discus-

sion.

Q. They didn't say that on the 23d ? A. How do you know

they didn't?

Q. Did they ? A. I am telling you that was our discussion, as

I recollect it on the 23d.

Q. Is there any record of any executive meeting after the di-

rector's meeting? A. IN"©.

Q. Is there a record of any executive meeting after that direc-
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tor's meeting in which that question came up ? A. A. There was

not.

Q. Why not ? A. Because we discussed it at a full board meet-

ing, and then the authority was given us along those lines, and

the result was that we produced the document of March 28th,

which covered that question.

Q. And not a word of that discussion, in the minutes? A. I

can't tell that. They gave us full authority to act, but that was

the sentiment to act.

Senator Thompson.— You had full authority to make the prop^

osition that was made the night before? A. We had authority,

but none of us ever thought of doing it.

Q. (By Mr. Moss) You had put in two propositions in 1909

for your own money? A. Yes.

Q. You had discussed a tentative proposition on the 22d of

March with your own money ? A. Yes.

Q. And no director had made a kick up to that point about

using your own money? A. No. <

Q. And you tell us you hadn't done anything without confer-

ring with your directors and then suddenly on the morning of

the 23d, according to the testimony, and according to the directors

there was a sudden kick by members of the board of directors.

ISTow then, wasn't that after you had told them the point you had

reached with the Public Service people the night before ? A. Why
certainly.

Q. Didn't they tell you there was an easier way ? A. They did

not.

Q. Listen to this from Mr. Willcox's letter to the Mayor.

" As you know, these negotiations were very nearly

brought to a successful conclusion, but at the last moment,

the directors of the Interborough Company objected to the

proposed terms. We have understood that the terms were

satisfactory to the interests that the Interborough Oo: ex-

pected to finance those operations, and that such interests

have not changed their position."

This was July Yth. Didn't your financial backers, Morgan &
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Co., remain steady up at least to July 7th, in a willingness to

finance the Interborough if it would do the work ? A. Anything

that we would recommend, they would do.

Q. And you kept them posted ? A. I kept them posted.

Senator Thompson.— If your executive committee on the 23d,

after the board of directors met and authorized, they had seen

fit to authorize you to send that letter as you had corrected it,

your financiers would have backed you up on it ? A. I imagine so.

Senator Thompson.— You have no doubt about it ? A. That is

my best impression.

Senator Thompson.— The Interborough Railroad Co. has been

very free with its files, that is not unusually so, but it has given

every courtesy to our people in your offices. I acknowledge that

courtesy. A. That is the only reason, Mr. Chairman, I can carry-

all those files in my head.

Senator Thompson.— This is a pretty big proposition, you

know, and it is the one that you were handling yourself, and it is

the thing for which the board of directors formally stated that

you had performed a very extraordinary and valuable service for,

and you were given by way of recognition for that extraordinary

and valuable service some money, and we really think that inas-

much as it was extraordinary that your recollection ought to be

clearer. Willeox sits here, you know, and he remembers those

transactions very plainly. A. Just as Mr. Willeox testified this

morning that was his sole and only work.

Q. This was your job ? A. It was, but I was doing other things

besides. You get the responsibility of handling two or three mil-

lion people a day with all the conditions that we had.

Senator Thompson.— I didn't -know that you had that. Mr.

Headley swore to that. A. Mr. Headley is my Vice-President and

General Manager. I regard him as the best operating man living.

Senator Thompson.— He acknowledged that too. A. Never-

theless, some responsibility is on me.
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Q. (By Mr. Moss) June, 1909, you offered to do the work

with the Interborough money, your directors know it, but the

Public Service turned you down. September, 1909, you make an

amended offer to do the work with Interborough money, and the

Public Service turned you down. Your directors know all about

it. March, you offer to do the work again with Interborough

money and with the full knowledge of your directors, and your

backers and this time, the Public Service begin to bite. A. I

didn't make an offer.

Q. Call it what you will. A. It was a memorandum.

Q. They have said what they understood about it, and you have

said the same. But they begin to bite. You go back the next

morning to your directors, and suddenly when you discover that

the Public Service Commission are ready to take you up, the

scene changes. They are not ready to take you up.

Q. They may be. You have heard what I read from their let-

ters, and you have heard their testimony, and, just at that point,

there is a change. ISTow, answer me this. Were you not willing

on March the 22d, so far as you were concerned, to' put forward

substantially the proposition that you had put in that let-

ter of March 22d ? A. I never was willing to recommend our

company to put private capital in the extensions of the subway,

unless proper disposition was made of the B'roadway-Lexington

Line, by which we would either operate it or make it a part of

our system.

Q. The change to the Broadway Line came many months after

that? A. I am telling you why we declined this thing.

Q. I Understand now you were uncertain when I asked you be-

fore whether you had talked to the Morgans about this, or not,

because it was such a tentative and uncertain thing. A. I told

you that while I didn't remember of talking to them, that I did

keep them posted all the time, from day to day, and I suppose I

did. It was my practice to do that and to send them copies of

our estimates.

0. Here is a letter produced by the Morgans from their files,

by Photographic copy, please look at it and see if you recognize it ?

A. That is my signature. That confirms what I said the other

day that I kept thorn posted.
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(i. But you didn't say the other day.

Mr. Quackenbush.— He said that he said the other day. I am
getting tired of this, Mr. Chairman. This isn't fair. You have

said yourself that he said it, and I don't think your counsel ought

to continue this sort of thing. I don't think you want it conducted

that way.

Q. (By Mr. Moss.) Don't let's get too many butting in here.

Senator Thompson.— Just let Mr. Moss and Mr. Shouts have it

out. Let's give them a half hour of it, and we will keep away from

it.

Q. I am asking you, you are looking at that now. Did you

send that ? A. This reads very much like that memorandum of

the 22d.

Q. Exactly? A. Yes, I imagine that is. I did send it as an

enclosure to that.

Q. A letter on the Interborough heading :

" March 11, 1910.

" Personal and confidential.

" My dear Mr. Morgan :

" I am enclosing for your personal information, first draft

of a letter setting forth results of various conferences with

Chairman Willcox. I do not mean to be understood as say-

ing that Chairman Willcox has agreed to everything con-

tained in this communication, but I believe he does agree

with the principles enumerated. Will you be good enough

to read this draft and give me the benefit of any suggestion

you may care to make.
" Very truly yours,

T. P. Shouts.

" Mr. J. P. Morgan, Jr.,

" Broad and Wall Sts.,

" ISTew York.

" Inclosure."

ISTow the enclosure consists of a number of pages and, Mr.
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Chairman, if you will just take the first page of that, I will read

you the first page of this, which is dated March 10, 1910.

Senator Thompson.— It is exact down to the third.

Q. (By Mr. Moss.) Of course, the letter of March 22d has

Mr. Willcox's amendments on it, and Mr. Shonts' amendments.

A. This corresponds with the first draft of this letter, does it not ?

Q. Yes, it seems to. Mr. Shonts, this was a well considered

movement, the document that you sent to Mr. Morgan's office

dated the 10th of March, the document you discussed at the house

of Mr. Willcox on the 22d, and which you amended on the 23d,

and amended on the 28th was serious business, wasn't it ? A. Of

course, it was all serious business.

Q. It wasn't beating in the air, was it ? A. No.

Q. Your directors knew all about it, didn't they ? A. They did

at some time or other.

Q. Your Executive Committee certainly knew about it. A.

They did.

Q. And they knew you were dealing with Mr. Morgan who

was to finance the operations and giving him complete copies of

the propositions and dealing with the Public Service Commis-

sion, didn't they ? A. Yes.

Q. And at that time you were not meeting the Mayor privately,

were you, up to March 28th, you had not met the Mayor pri-

vately? A. No. I only remember calling on him ofiicially in

January.

Q. You had met the Mayor through Mr. Freedman, had you ?

Q. Through Mr. County? A. ISTo.

Q. You had no dealing with the Mayor up to that time? A
Not except my official call.

Q. You hadn't written any letter marked "Personal?" A.

No.

Q. And you would not have sent all these letters to your finan-

cial backers, would you, unless you had believed that your direc-

tors would stand behind you ? A. If we had reached a conclusion,

no.

Q. In the essentials, you believed they would stand behind you ?

A. On any recommendations that we would make, yes.
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Q. Well, didn't they raise the objections on the 10th of March,
when you formulated that letter ? A. Who ?

Q. Didn't your directors or executive committee raise those

objections on or about the 10th of March ? A. No, because this

proposition, if you want to call it a proposition, it is tentative,

the 10th of March, which I understand to be the same as the first

draft of the 22d of March, was only meant to set down in con-

crete shape Mr. Willcox's views as to what he wanted us to do.

That has been my testimony all the time.

Q. Yes.

Senator Thompson.— Mr. Willcox didn't have to be backed up

by Mr. Morgan, did he ? A. No, but from the time we made our

iirst arrangement with Morgan I have made it a rule to keep them

posted on everything. I always did that.

Q. (By Mr. Moss.) Didn't one of your directors say the next

morning, on the 23 d, when you told him, that there was no use

of spending all of that money by the Interborough ? A. No.

Q. Didn't he tell you there was an easier way to get to it ? A.

No, he did not.

Q. Wasn't the executive committtee given power in order that

it might find the easier way ? A. It was not.

Q. Wasn't it after that date that you undertook the easier way

of getting the Mayor to act as an arbitrator with the Public Ser-

vice Commission ? A. I never undertook to get the Mayor as an

arbitrator. He promised it himself and he offered that according

to the minutes.

Q. What did he say when he offered to be arbitrator ? A. Just

as we were getting up to leave, he said, " If you two fellows can't

agree, I will act as arbitrator. " We laughed.

Q. You didn't object, did you? A. No.

Q. You were finding an easier way ? A. An easier way than

what?

Q. Than putting up all your Interborough money. A. We
didn't put up all the Interborough money.

Q. No, you didn't. That is what I say. Look at this letter
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of November 30, 1910. This is your letter, isn't it? A. That is

my signaure. I can always recognize that. That is my letter.

Mr. Moss :

" November 30, 1910.

" Interborough Stationery.

" Personal.

" My dear Mr. Davison :

" Herewith find draft of proposed letter covering revised

proposition to date. I wish you would be good enough to

read same and let me have your criticisms if convenient to-

morrow as our mutual friend has indicated that he thinks

the time is about ripe for us to send it in.

" Very truly yours,

" T. P. Shonts.

" Mr. H. P. Davison,

" % J. P. Morgan & Co. "

Q. Who was the mutual friend ? A. Mr. Pay I think.

Q. And who was Mr. Ray seeing? A. He was seeing every-

body.

Q. Was Mr. Pay the superior of Mr. County? A. Yes.

Q. Well, you say you think it was Mr. Pay. A. I don't re-

member distinctly.

Q. No, you don't remember, but who was the mutual friend?

Now, don't let us think about it. A. My best impression is it

was Mr. Ray.

Q. Wasn't it a city official ? A. I don't think so.

Q. Now get your memory on it, please. A. If you will give

me a formula for getting that memory, I will be glad to carry it

out. You say that every time on the stand.

Q. I don't care about impressions and you don't say anything

definite about it. Who was the mutual friend who indicated that

he thought the time was about ripe to send it in ? A.I am giving

you my best impression. That is all I can give you because I

don't know. I haven't any distinct recollection of who I had in

mind when I wrote it, whether that was Mr. Willcox or Mr. Ray.

Q. The letter is addressed to Mr. Willcox. A. At the same
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time there was a way of timing these things. Whether it was Mr.

Ray, or Mr. County or Mr. Gaynor I don't remember.

Q. It might have been Mr. Gaynor ? A. Possibly.

Q. Now, if might possibly have been Mr. Gaynor, who do

you think it was ? A. My best impression is that it was Mr. Ray.

Q. But why did you say Mr. Gaynor ? A. It might have been

any of those people.

Q. Why might it have been Mr. Gaynor ? A. Because he was

a very prominent city official.

Q. What right would Mr. Gaynor have had to be a mutual

friend to indicate to you the time that he thought it would be right

for you to send it in '{ A. The same as Mr. Willcox.

Q. Did Mr. Willcox do a thing like that? A. He often sug-

gested

—

Q. Did Mr. Willcox ever give you a tip about the right time

to send in a proposition 'i A. He didn't give me a tip. We dis-

cussed matters of that kind often.

Senator Thompson.— Mr. Willcox was close enough to you

and Mr. Morgan to be characterized in the correspondence that

passed between you as a mutual friend? A. I think so. Cer-

tainly he was my friend. I regarded him so. We had our official

differences and they were very bitterly fought out.

Senator Thompson.— Did you know he was friendly to Mor-

gan ? A. I suppose he was. I have often heard him speak of him

very nicely. He was a fair-minded official, a hard trader for the

city and meaning to do what was right.

Q. (By Mr. Moss.) Do you think it would have been right for

Mr. Gaynor to have been the mutual friend here ? A. I see no

reason why he shouldn't have been if we were consulting with

him.

Q. Were you consulting with him ? You say " if. " Why did

you mention him ? A. Because it is possible.

Q. Were you consulting with him? A. I wasn't consulting

with him. If you want me to testify again in regard to this, I

don't remember ever calling on the Mayor except the time of our

official call, the time that Chairman Willcox went with me, at

A 19
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St. James, the time that we went on the buss matter and another

time that I went in regard to transfers which I thought of since

I testified before.

Q. This doesn't say that you saw him. You say, " Our mu-

tual friend has indicated that he thinks the time is about

ripe for us to send it in. " Who did you get indications from ?

A. It would have had to be through Mr. Martin or Mr. Ingersol

if it was the Mayor. I don't think it was the Mayor.

Q. Could it have been through Mr. Preedman? A. Possibly,

but I don't think so. I don't remember ever having heard Freed-

man mention the Mayor except in that one letter.

Q. Don't you know that Mr. Preedman used to call upon the

Mayor in connection with these matters? A. ISTever but the one

time that is referred to there. He may have called oftener, but

not to my knowledge.

(The letter of ISTovember 20, 1910, is marked Exhibit No. 6.)

Q. You remember the letter of the Mayor of July 9, 1910,

when he transmitted your proposal of July 5 and said certain

things were not tolerable ? A. Yes.

Q. That printed Public Service Eeport contains the letter of

that date, which says, among other things (dated July 6)

:

"Dear Mr. Willeox:

" I am sending you a copy of a letter which I have to-day

received from the Interborough Rapid Transit Company. It

says in the proposal that if the gross revenue should at any

time be insufficient to meet the gross expenses, the deficit

should be made good by the city. This does, not seem toler-

able. The proposal as a whole may as well be submitted to

the enlightened public opinion of the City which will no

doubt help us all to a correct conclusion."

Again, it says:

" Political platforms last fall seemed to demand that all

subways be constructed in that way. The Company claims

that private capital cannot be got for the purpose, and it

seems the doing of the work by private capital would entail
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a lixed charge of about a million dollars a year more thaa ii

liie Uity's capital be used.

' Altiiougn tme proposal is sent to me, permit me to say

tJiac tlie ci'edit ol getting the matter up at least so tliat ttie

wliole matter came up lor negotiation and consideration is

aue to tJie continuous ettort ol you and your associates since

your iJoard was organized."

y. jNow, you answered that, didn't you < A. Yes, sir that is

my signature again.

y. i'his comes trom the Alayor's office. Attached to it is a

memorandum evidently prepared for the jViayor, written on the

Oity Hall paper. (Marked Exhibit ISlo. 7.)

" July 14, 1910.

" Dear Sir;

" Keferring to my letter of July 5th, relative to our views

as to the construction of the extensions of the present sub-

way system and my suggestion as to the terms on which our

proposal would be based, I note from your published letter

to the Public Service Commission that you do not consider

the making gxjod by the city of the deficit between the gross

receipts and the gross expenditures as tolerable. Our esti-

mates show that this deficit would be in interest and sinking

fund only and would occur the first three years of operation,

decreasing in amount each year, and would be substantially

refunded by the profits accruing to the city during the next

two years in which all of the net earnings go to the city.

" In order, however, to meet your objection, we are pre-

pared to modify this in submitting our fijial proposal to the

Public Service Commission, so that the making good of any

temporary deficit by the City would be limited to the pay-

ment of any interest other than bonds not met by the net

earnings of the road, and all interest so paid together with

the sinking funds of 1% per annum from the commencement

of operation of the extension is to be a preferred and cumula-

tive charge against the net earnings of the road to be paid

in full before any division of the profits is made.

" Kegarding our suggestion that the present subway be
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extended northerly through Lexington Avenue instead ot

through Madison Avenue as once proposed, the following are

some of the reasons for using the Lexington Avenue."

(Then you state the reasons for occupying Lexington Avenue

instead. Tou give five reasons and conclude this way) :

" The foregoing are our views concerning what is the best

plan. However, we beg to assure you of our willingness to

give careful consideration to any alternative plan which the

City may, after due deliberation, see fit to propose either as

to the substitution of Madison Avenue or any other matter

involved which may be along the general lines of our sug-

gestions."

Do you remember that? A. Yes.

Q. Then that letter of the Mayor didn't provoke a breach be-

tween you, did it ? A. ISTo.

Q. You ended with this correspondence in just as good a state

as you were before? A. That left us where we started, where

Chairman Willcox and I started, with this exception

—

Q. And left you willing to substitute Madison Aventie on

July 14, 1910? A. To give consideration to the question.

Q. " However, we beg to assure you of our willingness to give

careful consideration to any alternative plan, even to the substi-

tution of Madison Avenue." A. I never played poker, but

—

Q. Don't let us get poker in here. We are not talking about

poker.

Mr. Quackenbush.— I know they don't play poker in the

church that you and I attend, Mr. Moss, but I think Mr. Shouts

wants to qualify a statement he just made. A. You asked me
where it left us, and I was going to say that the lettters of March

22, 23 and 28 left us with the conviction on my part that Chair-

man Willcox was wedded to the Broadway-Lexington Avenue

line. This letter left us with the conviction that the City would

not take its money for normal extensions of our line. Therefore,

the two things left us exactly where we started, except with those

two pieces of information which had been developed, and there-

fore we were ready to start in again, as we did start again, and

eventuated in the proposition of December .5th.
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Q. Did you tell Mr. Morgan or Mr. Davison that you were

having these interviews with the Mayor ? A. I suppose so. I

don't know.

Q. Now, don't suppose. A. I don't know. I aimed to keep

them posted all the time.

Q. Did you tell them you went down to St. James ? A. I

answered that the other day and said if it occurred to me, I did

tell them.

Q. That wasn't testifying to anything. A. I don't remember.

Q. Did you tell Mr. Willcox you went down to St. James ? A.

I think I did.

Q. Told him all about it ? A. I think I did.

Senator Thompson.— That was important enough so you made

a memorandum about it. A. The memorandum is in evidence,

but as to who I told about it, T don't remember. I think I told

Chairman Willcox about it.

Senator Thompson.— Wouldn't you naturally tell your bank-

ers ? A.I think I did. That is my best impression.

Q. I offer this letter of Mr. Morgan to Mr. Shonts, and of Mr.

Pepperman to Mr. Morgan :

" July 26, 1911.

" My dear Mr. Shonts :

" I enclose a cutting from the Evening Post of the night

before last and one from yesterday's Sun in which I admit

there is nothing, but I feel so sure that it would be wiser for

your Company not to appear to be subway-hunting for a

little while that I simply send these cuttings to you to

show the sort of thing that is appearing. Your decision in

the matter will be quite satisfactory.

" Tours very sincerely,

" J. P. Morgan, Jr.

This is Mr. Pepperman's letter to ]\Ir. Morgan :

" July 26, 1911.

" I have your letter of even date enclosing cuttings from

Monday's Evening Post and yesterday's Sun respectively.
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Mr. Shonts' parting instructions to be unequivocally fol-

lowed were exactly as set forth in your letter.

" I therefore talked with the writer of the Evening Post

story who is personally known to me who states to me that

he ,t?ot his cue from the 'Major's statement a few days ago

to the effect that it is possible the Interborough might op-

erate all the subways in Manhattan and the Bronx. He said

that the balance of his story was based on his own familiar-

ity with the situation gained as the subway writer for the

Post during the subway controversy and that he faked his

authority for the statements feeling them to be facts.

" The main object of this letter, however, is to convey to

you the information that Mr. Shonts' instructions to us are

as above set forth and we shall use our best efforts to see that

those instructions are carried out.
"

Q. Did you know about this letter? A. ISTo.

Q. It says at the bottom that you are on a vacation. N^ow, you

notice there the statement emanating from the Mayor's office to

the effect that it is possible that the Interborough might operate

all the subways in ^lanhattan and the Bronx. Did you have any

such conversation with the Mayor? A. I don't remember of ever

having a conversation with the Mayor, beyond one thing, that he

wanted us to furnish private money for our formal extensions

and if the city built additions such as the Broadway-Lafayette

loop, etc., it should be done with private capital. That would

naturally have made us the operating company for Manhattan

and the Bronx. That would be a conclusion.

(The letters of July 26th are marked Exhibit No. 8.)

Q. Do you remember a man named William E. C'lark ? A. T

don't now, no.

Q. Did you have a man named William F. Clark do any pub-

licity work? A. I can't place him just now.

Q. Do you remember a William E. Clark you referred to the

Mayor? A. I don't remember it at all.

Q. Well, I have several letters here produced from the Mayor's

files, relating to Mr. Clark, and when they refer to you, as they

do, I shall ask a question about them.
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Exhibit ISTo. 9 :

" March 4, 1912.
" My dear Mr. Mayor :

" No one holding a city position should be mixed up in

national politics. They are bound to' do something to hurt

your presidential prospects.

" The Girard incident illustrates this lack of tact, to use

no harder term. This is a big game and it can't be success-

fully played by small men. You should instruct Adamson,

Watson and the other gentlemen who have been collecting

funds to quit. Hearst has a report of every move they have

made. They mean well, no doubt, but they are only making
it more difficult for your real friends to do the work in the

South and West that would be necessary to give you the

proper standing in the National Convention.

" Sincerely yours,

.

" W. F. Clark. "

It is stamped, " Answered March 5, 1912. " Here is the an-

swer :

" March 5, 1912.

" Dear Mr. Clark :

" I think you are entirely mistaken in saying that Mr.

Adamson, Mr. Watson or anyone around me is collecting

money. I cannot credit it. As to the Girard incident, I

trust that you do not believe that I sit down to lunch with

him and ask him for money. I never sat down with him in

my life nor have I any intimacy with him whatever. I fear

you were rather credulous in this instance. If necessary, I

shall issue a statement that no one is authorized to collect

any money in my behalf.

" Very truly yours,

" W. J. Gaynor, Mayor. "

Then comes a letter of May 14, 1912, on the engraved letter-

head of W. F. Clark :

" My dear Mr. Mayor :

" A brisk newspaper campaign would, I am sure, hasten

along the subway negotiations. I did this work before, and
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I am sure if you would say the word to Mr. Shonts for me

another campaign would be inaugurated. The only way to

get the ISTew York public to understand anything is to keep

hammering away in the newspapers on the right lines. Your

newspaper friends would be benefited by my handling this

work and I know that it would be very pleasing to your

friend, C. F. M.
" Sincerely yours,

" W. F. Clark.
"

Tt is stamped answered May 15, 1912. The answer is :

" May 15, 1912.

" Dear Mr. Clark :

" I should think the Interborough would be glad to have

you exploit the subway business. Of course, I have no

funds for the purpose, but I think the whole thing now is

about settled.

" Sincerely yours,

"W. J. Gaynor,

* W. F. Clark, Esq., " Mayor.

" 1 Broadway,

"New York."

And, on engraved paper :

" W. F. Clark,

" New York,

" 1 Broadway.

" My dear Mr. Mayor

" May 20, 1912.

" I have suggested to Mr. Shonts that if he wanted to

know anything about mj' newspaper or political ability he

might inquire personally of you. This is the time for a

quick, decisive newspaper campaign, not of the patent med-

icine plate variety, but one putting you in touch with every

political writer of the country. This is what I can do

through my bureau.

" Sincerely,

"W. F. Clark."

."June 3, 1912.



Repokt of JoiiirT Legislative OoMMitTEE 585

(Same paper.)

" My dear Mr. Mayor :

" Run your eye over the enclosed. There is nothing in

it that every intelligent observer of New York's late politics

does not know, but I am afraid that dreams of success some-

times puff up politicians, and it is just as well for those

who do not claim to be politicians, but who are observers of

politics, to keep their feet on the ground.

" ISTow, if you are nominated for President, we want the

independent vote. If you are nominated as Governor, run-

ning, as you will, on a separate ballot this year, we want the

independent vote. The way to get this vote is to organize now

and go after it. I spoke to some of your friends, men whom
you have saved from financial annihilation, but they seem

to me to be more concerned in the success of T. R. (Root,

Ryan, Morgan) than anything else. If they are going to

give you the old saw dust game, at least let them know you are

aware of their intention.

(Same paper.)

" Sincerely yours,

" W. F. Clark. "

" June 3, 1912.

"2 :30 P. M.
" My dear Mr. Mayor :

" Since writing you this morning, I have seen Mr. Freed-

man. He is the only Democrat in the outfit and he is a

sincere friend of yours. He is going to take the matter up,

and I hope he will be able to make those Roosevelt Republi-

cans understand they are in New York and not West of the

Mississippi now. What we want is quick action. I want to

keep out-of-town papers from now until July 25th alive with

Gaynor stories.

" Yours sincerely,

" W. F. Clark. "

" September 26, 1912.

" My dear Mr. Mayor :

" With that army of Southern gentlemen that surround
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you, nothing of this kind should ever happen. Your letter

on the police situation v^as up to your best effort. I suppose

that you have noticed that the Morning Telegraph is the

only paper t&at is standing by the administration.

" Where are the newspaper friends of yesterday, the ones

you have been feeding on city advertising? Don't let

anyone hand you any bull on the governorship. You haven't

a chance and only belated effort would revive the painful

Baltimore memory when your alleged friends dragged a

great name in the dust.

" Sincerely yours,

" W. F. Clark. "

There are two letters from the Mayor's office that do not come

in order of date, but because of reference to the subject, I read

them, in evidence :

" February 25, 1910.

" Dear Mr. Clarke :

" I wish you would give me a list of those men in the

Corporation Counsel's office. I read the Telegraph of yester-

day and shall try to do so as often as possible.

" Very truly yours,

"W. J. Gaynor. "

" August 9, 1911.

" Mr. Andrew Freedman,
" ISTew York City.

" Dear Mr. Freedman : I am very glad to receive your

kind letter. It was very thoughtful of you to write it to

me.

" Yours sincerely,

" W. J. Gaynor, Mayor. "

Q. Do you remember the visit of Mr. Clark ? A. No.

Q. This correspondence has not brought the matter to your

attention at all? A. ISTo, there were many people who came to

me to save the situation in the same way.

Q. Don't you remember his coming to you from the Mayor?

A. No.

Q. Did Mr. Freedman ever speak to you about the Mayor's po-
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litical aspirations? A. ISTo, he talked about the Mayor's future.

I think they talked about his running for the presidency.

Q. What did you say about it? A. Just as you discuss any

person in the public eye.

Q. Was any contribution made? A. Not that I know of.

Q. Did you contribute? A. I did not.

Q. Did Mr. Freedman ? A. I don't know.

Q. Do you know whether any of the directors of the Interbor-

ough Railroad contributed? A. I don't.

Q. Have you any information ? A. I never heard of anyone.

Q. I have a letter signed by you and addressed to Mr. Morgan,

which would indicate that you did report to Mr. Morgan your

conference with the Mayor at St. James. A. Yes, I imagined

I did.

Q. I will read this letter in evidence :

" April 25, 1910.

"My dear Mr. Morgan :

" In accordance with promise jnade to you, I herewith en-

close certain statistical data showing estimated cost and es-

timated return on certain subway routes, same being the

basis of conclusions expressed by me to Mayor Gaynor in

personal conversation Sunday, April 24th, with respect to

possible extensions of the existing city subway operated by

this Company, all of which is self-explanatory.

" Very truly yours,

" T. P. Shonts, President. "

(Exhibit No. 10.)

And then follows communications and plans over the signatures

of Mr. Hedley, Mr. Parsons, Mr. Daly, and a lot of figures from

the auditor's office. Did you have all those figures down with you

at St. James? A. ISTo. I may have had them with me, but I

talked right out of my head. I had the substance of them.

Senator Thompson.— Weren't you afraid you would forget

them ? A.

Mr. Moss."— I will put two of Mr. Morgan's letters in evidence.

Here is a letter of Mr. Shonts to J. P. Morgan & Co., dated

July 1, 1912 :
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" Gentlemen :

" Keferring to your letter of April 9, 1912, it which it is

stated that the entire transaction therein outlined depends

upon the legality and constitutionality of the contract be-

tween the City and our Company being confirmed by the

courts and that no action under the agreement of ApTil,

1912, is to be taken on either side until all parties are satisfied

as to the legal enforcibility of such a contract and of the bonds

mentioned in your letter, I beg to advise you that the Court

of Appeals on June 29, 1912, afiirmed the judgment of the

Supreme Court in which the legality and constitutionality

of the proposed contract between the Interborough Rapid

Transit Company and the City were confirmed.

"We shall proceed to bring about the formal execution of

the contract with the City and the approval of the bonds by

the Public Service Commission at the earliest possible date

in relation to which I referred to you in my letter of June

5, 1912.

" T. P. Shonts. "

This signature is not Mr. Shonts' handwriting. That was

signed by authority ? A. Yes.

Q. Then there is a reply to that letter from the office of Mr.

Morgan, under date of July 3, 1912.

" T. P. Shonts, Esq., Pres.,

" Interborough Rapid Transit Co.

"165 Broadway, City.

" Dear Sir : We have received your letter of the 1st inst.,

advising us of the confirmation by the Court of Appeals of

the legality and constitutionality of the proposed contract

between the City of New York and the Interborough Rapid

Transit Company, which we note.

" Yours very truly,

" J. P. Morgan & Co."

(Letters of July 1st and 3d are Exhibit No. 11.)

Q. Mr. Shonts, when did you last see Mr. Prendergast ? A.

Do you mean right down to date ?

Q. Yes. A. What day is this, Friday?

Q. This is Friday. A. Last time we met here that I testified.
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Senator Thompson.— That was last Monday. A. Yes, it was

last Monday.

Q. (By Mr. ]\loss.) Downstairs at his office'^ A. Yes.

Q. You haven't seen him since ? A. JSTo'.

Q. Where do you live, Mr. Shonts ? A. My home is at 490

West End AvecQue.

Q. You are living there ? A. Yes.

Q. Did you go to Mr. Prendergast's office today ^ A. ^Ir.

Nicoll and I walked by there to leave our coats again today, but

we didn't see him. We were ahead of time.

Senator Thompson.— Are the coats safer down there than they

are here? A. ISTot necessarily, but when we have to wait, we
may as well be down there.

Senator Thompson. — They tell me that he has a good place

down there. A. A very nice office.

(Witness dismissed.)

Mr. Moss.— Mr. Siegerson, from the Board of Estimate, pro-

duces the resolution from the minutes of the Board of Estimate,

under which the subway contracts were sent to the Corporation

Counsel's office under date of March 6, 1913. After various re-

citals, it says:

'' N^ow, therefore, be it resolved that the communication

and the proposed certificates, contracts and supplementary

agreements be received and referred to the corporation coun-

sel for his examination and to the Committee on Pending

Transit Proposals for report."

Senator Thompson.— I am going to submit the evidence taken

by this Committee up to March 1st with a report to the legisla-

ture Monday night and the evidence when printed will be avail-

able.

Adjournment.
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MARCH 25, 1916.

Testimony of William B. Ellison, questions by Mr. Frank

B. Moss.

Q,. Have you been able, by referring to your office register, to

give us any dates and circumstances in connection with the call

that you made to Mayor Gaynor's office ? A. I have, yes.

Q. Please state what you can. A. Your first subpoena was

served so shortly before I appeared that I hadn't a chance to look

up my books at all. I have done so since, and find that on the

fourth day of August, 1911, I had an interview with Dr. W. J.

Pollock, who gave his office address as 150' Broadway.- He was

brought in by a friend of mine whose name I don't think it is at

all necessary to mention.

Q. Tou will communicate that name to the Chairman, if he

desires it ? A. Yes.

Q. A man of substance, a man of position? A. A man who

had held several reasonably important positions in the city gov-

ernment.

On the 9th of August, I went over and called on Mayor Gaynor.

I went alone and I presented the proposition to him as it had been

presented to me. At that interview, I asked him to make an ap-

pointment when I could bring these people over to meet the

Mayor. On the 10th, I had another interview with Dr. Pollock

and informed him of the interview that I had had with the Mayor.

On the 14th, I had an interview with Dr. Pollock and Mr. Al-

exander, and we again reviewed the proposition that had in the

first instance been made by Dr. Pollock. On the 15th of August,

I took the Doctor and Mr. Alexander to the Mayor's office and

then had the interview to which I testified yesterday.

At the interview with the Mayor and in the interviews with

me, the question of the percentage was quite fully discussed and

several contractors in ISTew York were mentioned who had been

carrying on large businesses on this basis of a percentage of the

cost of building or construction.

A particular portion of the suggestion, or the proposition rested

upon concreting, these men saying that their client had facilities

for concreting so cheaply that there would be an enormous saving,
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that the city would save even, vi^hen it paid the ten or twelve per

cent. That is, the total cost of construction, including their com-

mission, would be less than the city could build the subways for

with their own money.

All of the work was to be conducted under the supervision of

the city's engineers. Those facts were presented to the Mayor

and more or less fully discussed, and there I left him.

Q. Was this work to be paid for as it was done ? A. It was to

be paid for as it was done, and these parties, or, those whom they

represented, were to be given a lien or liens upon the work for

the amount of their expenses, the amount of their construction

account.

Q. And was it intended to cover a complete system of subway

transit? A. A complete system of subway transit up to $500,-

000,000. There was also some reference to the water front im-

provements, and statements were made to me, and appealed to me,

that if they could get such a contract, it was one they would have

absolutely no difficulty in financing.

I believe now that if the city would let out contracts for im-

provements and agree to pay ten per cent, or twelve per cent, of

the actual cost of them, that you could capitalize such a contract

at a billion of dollars in no time.

Q. You say that from your knowledge of conditions in the city ?

A. From my opinion of conditions in this city.

Q. But, your opinion is based upon some knowledge is it not ?

A. Thirty years or more.

Q. Did you look upon this as a real proposition? A. Abso-

lutely.

Q. You looked into that before you went to the Mayor, didn't

you, satisfied yourself ? A. I wouldn't say that. I had confidence

in the proposition as they presented it to me. It looked to me to

be a very ex!cellent thing both ways. It meant that this work

could be done without direct exhaustion of the city's funds. It

meant, at the same time, a very flattering contract for those who

could secure it, if they could secure it.

Q. And you believe such an arrangement could have been

made, even with other persons than those that you interviewed and

introduced ? A. Without any question. ISTow, I want to add also

that I hadn't a particle of personal interest in it, not a particle.
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There was no question of compensation. There was no sugges-

tion or thought of anything of the kind. I had known Mayor

Gaynor for many years and I was interested in the subway propo-

sition as it stood and in subway building, and I was sufficiently

interested and impressed with what was laid before me to think

it was my duty— at any rate, it was a pleasure, to take those

men over and introduce them to the Mayor, and then he, through

the proper functions of government would investigate whether

there was anything in it or not.

Q. At or about that time, was the substance of this proposition

published in one of the papers ? A. More than one of the papers.

The Journal of Commerce published it at length, and I think

there was reference to it in more than one publication. My recol-

lection is that the New York Times published it. I don't recall

the other newspapers.

Q. Mr. Harkness yesterday said that Pollock had called on

him on one occasion, and he made some sneering references to

Pollock as a man of no substance and a bucketshopper. Do you

know anything about it ? A. I never heard anything of the kind.

Certainly if I had, I don't think I would have been, representing

him in the manner that I did. He came to me with the recommen-

dation of a friend whose recommendation I would give confidence,

and he presented a proposition that looked to me to be an excel-

lent one from both sides.

Senator Thompson.— T draw this question from experience in

will contests, having been called to my mind from the testimony

of Mr. Harkness yesterday—- did these men and their conversa-

tions at the time impress you as rational or irrational ? A. Quite

rational, as evidenced by my subsequent actions.

Q. And your idea of rationality is based upon the fact, if I

understood your testimony correctly, that you believed there were

other large financial interests than those that were mentioned that

would have gotten behind such a proposition as that? A. Im-

mediately, and this is based upon further information .that was

given to me as to the connection of both Dr. Pollock and Mr. Al-

exander with the Standard Oil interests and those that were akin

to it.
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Q. You liad information? A. I had information given to me
by the gentleman who brought them to me.

Q. Can you tell us Alexander's first name? A. I do not re-

call. He was introduced to me as the son of a former President

of either the Standard Oil or some affiliated company.

U- Well, liiis wouldn't have involved any question of partner-

ship with the city, would it ? A. l^ot under my view of the law.

Q. Your relations with Mayor Gaynor were entirely friendly,

were they not ? A. For years.

Q. You went to him as a friend ? A. Absolutel}-, and without

one particle of interest, even contingent, so far as T was con-

cerned.

Q. Did you know any of these Interborough directors? A.

Yes.

Q. Who did you know ? A. Well, could you give me the ]ist of

them ut the time?

Q. T can mention some of them. Did you know Mr. Vander-

bilt? A. Xo, I knew his father.

Q. Did you know Mr. Sullivan ? A. No.

Q. Did ycu know Mr. Berwind? A. I had met him.

Q. Did you know Mr. Ereedman ? A. I had met him, also.

Q. Did you know Mr. Hawley ? A. Quite well.

Q. Did you know any one of the directors as well as you knew

Hawley? A. Xo.

Q. Did you ever talk with Hawley about subway matters ? A.

Many times. Mr. Hawley was a friend of mine of many years.

My ofiiees, at the time, as they now are, were at 165 Broadway.

Mr. Hav/ley. on h!,« way to attend meetings, ofttimes stopped in.

and more frequently on his way from meetings. I was not infre-

quently at Mr. Hawley's office down at SS Broad Street. In f«.?t,

I kuew him very well.

Q. Did Mr. Hawley ever put any matter before you in a way

that you would remember it ? A. l^ot particularly. There were

frequent discussions of pending conditions involving the Inter-

borough.

Q. Did he ever talk with you about the attitude of members

of the city government, members of the Board of Estimate and

Apportionment towards the Interborough interests? A. Yes.

38
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Q. What did he say to you ? A. I decline to tell many things

that he said to me because I don't think I should. There was a

general discussion.

Q. Did he ever ask you to do anything ? A. Never.

Q. I don't want to ask you to say what you don't want to say,

that is, I don't want to force you. I am not in the position of forc-

ing you, exactly, and yet, if you have no professional confidences

that inhibit answers, I would like to see a little, if I may, about

what your conversations were with Mr. Hawley. Did he ever

ask you to speak to any one on the Board of Estimate ? A. Never.

Q. Did he ever tell you what the attitude of the members of

the Board of Estimate was? A. We discussed that phase of it

several times.

Q. Did he ever mention the names of any of the members of

the Board of Estimate in talking it over? A. Most of them.

Q. Did he ever tell you at any time whether the members of

the Board of Estimate and Apportionment were friendly to his

proposition, or the proposition of the Interborough ? A. I told

him they were not.

Q. Did you mention any persons in telling him they were not ?

A. I mentioned the name of the present Mayor.

Q. That is, Mr. Mitchel ? A. Yes.

Q. You told him that Mitchel was not friendly to that proposi-

tion? A. As it existed at the time.

Q. About when was that? A. It was when the form of the

contracts was being discussed, and I was very much interested in

Mr. Mitchel.

Q. Did you tell him that any one else was unfriendly to their

proposition? A. I don't recall specifically. I think we referred

to the attitude then given publicity by the other members, Mr.

McAneny, Mr. Prendergast and Mr. Mitchel.

Q. Did he express any opinion about the attitude of the mem-
bers of the Board, when you said that Mr. Mitchel was against

him ? A. He didn't think it was very serious. That was as he

expressed it.

Q. He didn't think that Mr. Mitchel's opposition was serious ?

A. He thought Mitchel's opposition was very serious.

Q. But what about the other members ? A. He didn't express

any concem about it.
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Q. He wasn't concerned about tlie attitude of tie other mem-
bers ? A. 'He didn't express any concern about it. The question

of John Mitchel's attitude was the subject of more than one dis-

cussion, and I told him that there was one man on that Board

at any rate whose approval of those contracts he would never get

until he had been convinced that the city's interests demanded it.

and that was John Mitchel.

Q. Did he say anything about the other members ? A. Well, I

think he laughed a little at my apparent earnestness and said he

wouldn't be needed.

Q. Did he say in words or substance that he had the others ? A.

N"o, I wouldn't say that.

Q. But simply that Mitchel would not be needed? A. That

Mitchel's vote wouldn't be final or controlling.

Senator Thompson.— When was that ? A. When the contracts

were under discussion and before they were finally approved.

Senator Thompson.— That was in 1911 or 1912? A. Mr.

Mitchel was then President of the Board of Aldermen.

Mr. Moss.—' It must have been in 1912.

Q. (By Mr. Moss.) At that time was Mr. Prendergast speak-

ing against the contracts? A. I didn't hear him. I never heard

him.

Q. But, did you know by reading the newspapers that he was ?

A. I don't recall that. My recollection is that the storm center

seemed to be John Mitchel.

Q. But, I am trying to fix the date. Wasn't there at that time a

public idea gained from Prendergast's attitude that he was against

the contracts? A. I think I will leave you to the newspapers on

that point.

Q. Can you, then, give us a closer idea of the time so that we
may refer to the newspapers? A. ISTo. I cannot, Mr. Moss.

Q. Had the final contracts been substantially formulated so

that they were being discussed as proposed measures ? A. My
memory is not sufficiently clear to warrant me in answering that

question directly.

Senator Thompson.— These contracts were disapproved by the

Board of Estimate in July, 1911, at a meeting, where they only
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got six votes, the Comptroller and the Mayor voting against them.

Bo yO'U remember that? A. ISTot definitely. I remember there

was opposition, and my recollection is that there was^ opposition

at the instance of the three leading members of the Board of

Estimate, Mr. Prendergast, Mr. MoAneny 'and Mr. Mitchel.

Senator Thompson.— Didn't you know that this matter came

up for a vote in the Board of Estimate in July, 1911 ? They

were approved in May, 1912. A. That I do not recall. Senator.

Ste-nator Thomp'son.— Whiat I was trying to get at was whether

this conversation was between July, 1911, and May, 1912, when

they were finally approved ? A. I couldn't say.

Senator Thompson.— Could you give an idea of how long before

they were finally approved ? A. It was some time before they

were finally approved. That I know, because the whole situa-

tion was acute.

Q. (By Mr. Moss.) Hto'W long before Mr. Hawley's death was

it ? A. I couldn't tell you.

Q. He died in February, 1912. A. Well, it was sometime

before his death, because he was then in good health.

O. Would you consider, it weeks or months ? A. I would sav

without hesitation months.

(J. How long was it after your interviews- with D*. Pollock

and Mr. Alexander? A. T couldn't connect the two in any wav.

Q. Was it after your talk with Alexander ,and Pollock, rlo

vou remeinber that ? A. T couldn't sav. T can't associate fhp

iwo propositions. The whole subiect was one that naturally I

had an interest in. I had been corporation counsel and, like everv

other citizen, took an interest in the question of subwavs. which

was lie one acute question that was before the public at the time.

Senator Thomr)son.— T would like to have vou. Mr. ElUsnTi.

tell me lUst exactlv as near as you can remember the substance

of what he said about the members of the "Board of Estimate. A.

T think I hfivfi stated it as soecificallv as I can. T wasn't intpr-

ested particularly in anybody other than Mr. Mitchel. I hnrl

a great d-eal of interest in him, and he was making a battle against
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what lie though were bad contracts, and I am free to say that my
sympathies were in no inconsiderable degree with him, and, iuiei-

ested as I was in his personal future or fortunes, when the ques-

tion was opened to discussion, I stood with all the vigor that I

was capable of in support of the position he occupied.

Senator Tho'mpson.— And you told him that he never would,

in your judgment, get John Mitchel to be for the contracts ^ A.

Not until those contracts were put in such form that they would

appeal to John IMLitchel's judgment as being fair to the inter-

ests of the city.

Senator Thompson.— In answer to that, what is your present

recollection of the substance of what Mr. Hawley said ? A. As

I testified before, he said, " We won't need him."

Senator Thompson.— Pie said, " We won't need him." Did he

say he had the other members ? A. No.

Senator Thompson.— Did he mention any of the other mem-

bers by name? A. Not as I recall it. The discussion in that

respect was general.

Senator Thompson.— Of course, you knew at that time that

it took twelve votes out of the sixteen to put that over ? A. Yes.

Senator Thompson.— And Mitchel had three? A. Yes.

Senator Thompson.— And Mr. Hawley also knew that ? A.

Very well.
,

Senator Thompson.— So that he would have had to have in

mind, in making that statement, that he wouldn't need him, that

he would need the vote of the Mayor and the Comptroller, the

only other two that had three votes^^ A. I think Mr. Hawley,

in a good natured way, may have resented the confidence that I

expressed in the necessity of convincing John Mitchel that the

contracts were right. I think it was rather a retort of the atti-

tude that I took.

Q. (By Mr. Moss. ) Did he ever tell you how they had gained

the consent of any of the members of the Board of Estimate?

A. No.
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Mr. MaoReynolds is sworn.

Testimony of Me. Scott MacEeynolds:

Q. Mr. MacReynolds, what is your business ? A. Lawyer.

Q. Where is your office ? A. 141 Broadway, City of New York.

Q. Mr. MaoEeynolds, I have heen informed of some conver-

sation letween you and .another person, and I want to interro-

gate you about that conversation. Do you know Travis H. Whit-

ney? A. Yes.

Q. How long have you known him ? A. I should say eight or

ten years.

Q. Do you meet him sometimes and talk with him ? A. Oeca-

siv-na,']_)

.

Q. Did you meet him ou the street or boat at times, aaid if

you did, would you s[)cak to him? A. He lives down Hatbush

wa}', as I do, and I have met him in the last few years coming

in on the elevated occasionally.

Q. Have you ever spoken with him on subway matters ? A. I

may have. I presume so.

Q. Have you ever spoken with him about the rumors of the

way in which subway matters had been put through ? A. I think

I have.

Q. Did you ever speak with him regarding public rumors of

bribery in connection with the putting through of subway mat-

ters ? A. I think I told him one time of a rumor that I had heard,

some gossip.

Q. When was that ? A. I should say roughly six or eight

months ago.

Q Where was it? A. On the Brighton Elevated train.

Q. What did you say to him ? A. Well, now, Mr. Moss, what I

said to him was gossip, and I didn't know and I don't know now
whether it is true or not. I don't believe that it is fair for me
to bring in the names of people whose reputation or character

might be injured on ^account of a mere conversation or gossip that

I might have had with somebody else.

Q. Did he reply to you ? A. Yes.
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Q. What did he say ? A. Well, lie said he had heard the same

thing.

Q, Then, I think you had better give us the conversation, what

you said and what he said, with the understanding, as you told

us, that what you said was gossip. W© have to have that informa-

tion to anderstand his reply. I think you had better tell us the

wtole thing. A. I think the conversation was opened by my stat-

ing tliat I had understood that since the name of Charles E. Hyde
had beccme obscured, or his reputation had been affected, by some

of tlie disclosures about him, a new man had become collector

for Mayor Gaynor in the latter part of his life. I think I men-

tioned that name, but I don't think that was in connection with

subv-'ay matters.

I think I also asked him if he heard the story about a solici-

tation of a bribe on behalf of the Mayor, Mayor Gaynor, and he

told me he had. I told him that I had heard that Mr. Hyde had

gone to President Williams, of the B. R. T., and had stated that

for $50,000 Mayor Gaynor's vote could be had in favor of the

dual subway contract, and that I had been informed that Presi-

dent Williams had spurned the offer and refused to have any-

thing to do with it. Mr. Whitney told me that that was correct,

as he had had a conversation with Mr. Williams and Mr. Wil-

liams had told him the same thing.

Qi. Does tliat give substantially the whole of the conversation

between yon and Mr. Whitney? A. Well, I don't know that it

was the whole of the conversation. I think a part of the conver-

sation was devoted to the gossip regarding the collection of corrup-

tion funds in connection with the gambling situation, etc., that

didn't have anything to do with subway matters.

Q. Of cour?e, Ave aren't going into the gambling situation here,

and 1 won't ask you to go into this unless it is tied so closely

witli this subway situation as to illuminate it. A. I don't think

it is.

Q. Were there any other names mentioned in your conversa-

tion in reference to collecting in subway matters? A. I don't

think so.
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Q. Was the name of any successor to Mr. Hyde in the sense

tliat you speak of mentioned ? A. ISTot in connection with sub-

way matters, no.

Q. In connection with other matters ? A. Yes, in other matters.

Q. I will ask you to give that privately to the Chairman, if

you will.

Mr. MacKeynolds writes
)

Q. Was that name mentioned by you or Mr. Whitney ? A. By

me.

Q. Did Mt. Whitney speak of that person in any way? A. I

don't recall that he did.

Senator Thompson.— When you speak of Charles Hyde, which

Hyde do you mean ? A. The former City Chamberlain.

Me. Teavis H. Whitney, being duly sworn, testified as

follows

:

Q. Mr. Whitney, you heard the testimony of the previous wit-

ness, did you? A. Yes.

Q. Will you tell us about the conversation that you had with

him ? A. Mr. Moss, I have known Mr. MacEeynolds for a num-

ber of years as a reporter of the ISTew York American.

Q, I asked for the conversation. A. I have had a number of

conversations with him at various times. I don't carry a special

recolleltion of this conversation. I think he said it was some six

or eight months ago. J am quite sure that I haven't talked with

Mr. MacEeynolds in a much longer time than that. The various

times I have talked with him, as I have run into him, he has dis-

cussed matters that he has been investigating for the purposes of

newspaper stories.

1 think it is entirely possible that we did have the o vc;-

sation along more or less the lines that he speaks of.

Q. When did Colonel Williams tell you that ? A.I can't recall

any speciiio conversation with Colonel Williams in which he did

make that statement. I don't believe that I have discussed with

Colonel Williams any matters connected with the contracts or
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proposed contracts since a way back at the time the contracts were

going through, and when he was in the offi'ce of the Oommission

a great many times.

Q. Whon did he tell you of a request by Mr. Hyde for money ?

A. I couldn't fix the time.

Q. About when was it? A. As I say, about the time that the

contracts were under discussion, or after they went through.

Q. "What did he say to you ? A. I can't remember.

Q. Give us the substance of it. A. I can't remember the par-

ticular conversation and therefore I can't remember the language.

Q. Tou don't remember the specific conversation, but you

remember that there was a conversation to that effect in sub-

stance? A. I know back at that time that there was very con-

siderable feeling witih respect to the efforts of the two companies

to secure the contracts, that they carried on an advertising cam-

paign against each other.

Q. That was the time when you had the conversation ? A. I

think it may have been as far back as that. I can't say whether

it was before or after the contracts were signed. In all proba-

bility it was simply something that I said to him at the time when

he was in the offices of the Commission waiting for one of the con-

ferences or in one of the conferences.

Q. I would like to have you state what the substance of that

conversation was ? A. I cam't give you any language.

Q. Wag the substance substantially as Mr. MacEeynolds has

stated ? A. Yes, sir ; it may have been, although I can't say that

Mr. Hyde's name was specifically used.

Senatoi* Thompson.— Did he identify Mr. Hyde in some other

Way ? A. I can't remember.

Ql. (By Mr. Moss.) You knew wh.o he meant? A. IS'o, not

necessarily.

Q. I don't mean necessarily, but you knew who he meant, didn't

you? A. T am trying to think about it, Mr. Moss. Of course,

the Mayor was represented by a number of his subordinates in

matters connected witb subways.

Cj. Do you think it might have been possibly some other repre-
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sentative of the Mayor? A. I couldn't say. About that time

Mr. Hyde was very prominent.

Q. It was somebody ? A. It is my impression, yes, sir.

Q. Haven't you a memory that somebody was mentioned? A.

I really can't express it under oath, because this is a matter that

I hadn't given any thought to until I heard a discussion of it.

Q. Wouldn't you give a matter of that sort thought ? A. At

the time, yes, but I have no doubt, if it was regarded as an

important matter, my superiors knew about it.

Q. Do you think that you told your superiors about it? A.

I don't remember whether I did or not.

Q. If you would tell Mr. MacEeynolds, you would tell them,

wouldn't you ? A. As I remember that testimony, he testified

that he mentioned it to me first and I said that I had heard some-

thing of the kind.

Q. Mr. MacEeynolds, was Mr. Hyde's name mentioned in that

conversation between you and M'r. Whitney ? A. (By Mr. Mac-

Reynolds) I mentioned the name, I know.

Q,. What did Mr. Whitney say to that? A. (By Mr. MiacEey-

nolds) I can't recall the words, but it was as I gave it substanti-

ally, that what I had said was true as he had been told the same

thing by Colonel Williams.

Q. Wliat I want to get at, Mr. Whitney, is what Colonel Wil-

liams told you? A. (B^y Mr. Whitney) I cannot remember,

Mr. Moss, the language of the conversation I had with Colonel

Williams.

Q. Give me the substance of what he told you, A. So far as

my general recollection of th© thing is concejmed, it was about

what Mr. MacEeynolds said.

Q. I am going to ask Colonel Williams to take the stand, or

do you want to ask a question first, Mr. Chairman ?

Senator Thompson.— You heard Mr. MacEeynolds' testimony,

did you not ? A. Yes.

Testimony of Colonel Williams :

Q. Mr. Williams, will you please tell us about the conversa-

tion that you had with Mr. Whitney, which he just says you have
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had? A. I don't ever remember having any such conversation

with him. I know very distinctly that I never could have. If I

had talked with him generally on that subject, I never could have

mentioned Mr. Hyde's name, because Mr. Hyde's name has never

come to my mind in connection with it in the slightest.

Q. What person did you mention in talking with Mr. Whitney ?

A. I never mentioned any name to him, and I don't remember

that I had a conversation with him.

Q. What is the fact about your being approached for the pay-

ment of money, or your Company being approached for the pay-

ment of money in connection with these subway matters ? A. Mr.

Moss, I don't think I ought to testify as to that. The public offi-

cial whose name was involved is dead. The information, as it

came to me, was only in the shape of a message. Whether the man
who told me about it had any right to impart that message or

whether the message had any basis of genuiness, I don't know.

Q. Who was the man that came to you ? A. I decline to state.

Q. Did a man come to you purporting to deliver to you a mes-

sage from Mayor Gaynor ? A. ISTo.

Q. From whom? A. From nobody.

Q. You said it was a message ? A. That might have been a

word too broad, perhaps. He told me what he thought could be

accomplished.

Q. And did he mention the use of money? A. Yes.

Q. In connection with what? A. In connection with procur-

ing a certain public official's support to our transit proposition.

Q. The transit propositions that we have been discussing in the

present investigation? A. Yes.

Q. Now, what did the man say to you ? A. T can't remember

exactly what he said, but the substance of it was that by paying a

certain sum of money—
Q. How much? A. $500,000.

Q. What then ? A. That we could procure this public official's

support.

Q. Which public official's support? A. I haven't mentioned

his name. I have said that he is now dead.

Q. Who was the man that came to you ? A. I decline to state.

Q. Why do you decline to state ? A. Well, I see no reason for

mentioning his name. In fact, I doubt very much the propriety
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of my discussing this question. It was turned down emphati

cally by me.

Q. Pardon me for interrupting you, but I want to ask you this

question (and I do it only in a formal way, not meaning to reflect

on you or any one else, but I think it is necessary, for the sake of

the record, to ask you this question) — Do you decline to answer

that question upon the ground that it might degrads or incriminate

you ? A. Not in the slightest.

Q. You turned it down ? A. I immediately turned it down.

Q. Did you report it to your associates in the Company? A.

I did not.

Q. Did you speak of it to any one? A. I think I may have

mentioned it.

Q. To whom? A. I don't recall now.

Q. Did you mention it to Mr. Whitney ? A. I am very sure I

never gave it to Mr. Whitney in any detail whatever. I may have

mentioned to him the fact that some such proposition or message

had been sent, but I don't recall even doing that.

Q. ISTow, Colonel Williams, let me say this to you, so that you

may understand the purpose of the questions before you take a

final position— as I understand it, your Company was desirous

of entering into the field in this subway business. Some force was

keeping you out of it. At that time, a man comes to you andl

makes in substance the proposition which you have mentioned.

ISTow, it seems to me, Colonel Williams, that in our effort to dis-

cover w'h.at hidden force may have been at work, either to pre-

vent your coming in or to force another company over, or to mix

the situation up, you ought to help us. If you give us that name,

we can call upon that individual and trace him back. At the pres-

ent time, it would seem that we are on the same footing. We
want your help. A. Inasmuch as nothing came of this so-called

message, I don't see that it can serve the purposes of the commit-

tee in any way.

Q. You know, there is such a crime as asking for a bribe? A,

That wasn't done.

Q. But, that is for us to say from the facts. Is the individual

who called upon you alive or dead ? A. He is dead.

Q. Did any other person besides that person call upon you in
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reference to this matter ^ A. AVhat do you mean, in reference to

this matter'^

Q. With any corrupt proposals, or anything of tliat sort. A.

No.

Q. Well, 1 think, Mr. Chairman, I will have to insist that Mr.

Williams answer that question as to who it was.

Senator Thompson.— I want to say to Mr. Williains that I

sympathize with him to a certain extent in not wanting to give

this mane out. A. The man himself iiad absolutely no bad pur-

pose. He merely reported what he supposed to be a fact, but he

didn't purport to represent anybody.

Q. ('By Mr. Moss.) Was he a director of the Interborough

Company? A. I refuse to state.

Senator Thompson.— I think the Committee will have to direct

the witness to answer, so, as Chairman of the Committee and in

behalf of the C'ommittee, I direct you to answer the question. A.

I decline.

Senator Thompson.— The witness declines.

Mr. Moss.— It is up to you—
'Senator Thompson.— It isn't up to me. It is up to the Com-

mittee to take such course to get the answer as the law provides.

A. I don't think you want the answer, and I don't think you would

consider it fair to dead men to have their names mentioned.

Senator Thompson.— I say, I sympathize with you to a great

extent. I hate to see this thing switched to dead men all the

time. I don't like it, but Colonel Williams, we have a duty to

perform, you know. You owe a duty to your railroad, and you

observe it, and you do it well ; we have a duty to the State, and we

try the best we can to observe it and do it as well as we can. That

duty requires, I think, that we insist on this information, because

we have to continue this investigation according to the way it

works itself out. A. Of wiiat possible benefit would it be for

you as evidence, if I mention the names of men who are now dead ?

Senator Thompson.— I can't tell until we know the names and

what his associates were. AH that has great bearing on the propo-
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sition. A. The information is absolutely useless as evidence, as I

understand it.

Mr. Moss.— We can't tell about that, because this is not a court,

Mr. Wiilliams, it is an investigation, and information that you

get may enable us to follow other lines and find out who was as-

sociated with the man who brought the offer to you. It opens up

a road which we have to follow.

JSTow, while the matter is hanging in abeyance, I think you

ought to tell us more definitely what it was that the man said

to you. You have given us the substance of it, but what did he

say ? A. I have given you substantially all there was of it. That

was the important thing that lodged in my memory. It shocked

me very much at first to think that the public official -whose name

was mentioned could be connected with any such matter at all.

I think I laughed at the suggestion, and further than that, I have

no information whatever.

Q. He told you that, in his opinion, by the payment of $500,-

000 to this official, you could obtain some position or favor or

something— what was it that you could get for that? That is

what I want to know. A. We would get the support of this public

official.

Q. For what ? A. For our proposition.

Q. Was that the whole of the transit situation then, or a part

of it ? A. That was very soon after our proposition was submit-

ted.

Q. To take the whole? A. No, to take a part of it.

Q. Well, now, was this man who expressed this thing to you a

man of small standing or was he a man of substance ? A. I would
rather not describe him.

Q. Don't you see, Mr. Williams, if a man came to you who was
nobody and stood for nothing and wasn't known in the community
at all, you might treat him as a crank or mischief-maker and turn
it down as a matter of no consequence, but if he was a man of

standing, then it would look entirely different. That is the rea-

son I ask you that question. Was he a man well known? A. I

must decline to describe him.

Q. Was he a director of the Interborough ? A. I decline to

state.
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Senator Thoonpson.— In behalf of the Committee, I direct the

witness to answer the question. A. I decline.

Q. Did you communicate with the official of the City of New
York whose name had been mentioned to you by that gentleman ?

A. I did not.

Q. Why not ? A. I didn't see any reason for doing it.

Q. Well, was that person whose name had been mentioned a

member of the Board of Estimate and Apportionment, had he a

vote on your proposition ? A. Yes.

Q. Well, now, if somebody came to you and told you that you

could have the favor of that man for $500,000, why didn't it oc-

cur to you as a very natural thing that you should tell him at once

about it, and in that way get his honest resentment in your favor?

A. Well, I couldn't have done that without betraying the person

who imparted the information to me.

Q. AVhy should you protect that person? A. Well, there is

such a thing in life as honor and loyalty to acquaintances.

Q. Had you any reason to have honor and loyalty with that

man? A. Yes, that man did nothing but what you or Senator

Thompson or anybody else might have done.

Q. I wouldn't do that. I wouldn't carry an offer for a bribe.

A. This wasn't an offer. I, wouldn't say that it was an offer.

Q. You haven't told us exactly what it was, that is true. I am
trying to get at it. A. It was the same kind of statement that

any man in this room might have made to me, that he had reason

to understand that certain public officials' attitude on this transit

matter might be made favorable to the Company by the payment

of a certain sum of money. We hear those things said quite fre-

quently.

Q. Was that man a friend of the official who is dead? A. I

don't think he was.

Q. Was he acquainted with him at all? A. I don't think so,

but as to that, I don't know.

Q. Was he a friend of yours ? A. Yes.

Q. If he was simply expressing an opinion, why did you get

angry at it? A. I didn't say I got angry at it.

Q. Why did you become indignant at it ? A. I didn't say that.

I said that I laughed at it.
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Q. But you said you were very much worked up over it. A.

1 said I was grieved aver the suggestion.

Q. Why should you be grieved if it was nothing more than a

mere expression of opinion '( A. It is always a matter of grief to

any self-respecting citizen that any public official should even be

suspected of wrong-doing.

Q. If this great public official was ever suspected, don't you

think, as a matter of public duty, you should have notified him of

it '{ A. No, I don't think so.

Q. Did you ask this individual to meet you with the official ?

A. No.

Q. How long had you known that individual ? A. I had known
him for some years.

Q, Did you have business relations vsdth him? A. I decline

to characterize him any further.

Q. Well, I think you must answer that.

Senator Thompson.— In behalf of the Committee, I direct the

witness to answer the question. A. I decline.

Q. Did you have large business relations with that man? A.

I decline to answer.

Q. Did you ever pay him any money? A. I decline to an-

swer.

Q. Did you ever pay him any large sums of money ? A. I de-

cline to answer.

Senator Thompson.— You must understand that it is the di-

rection of the Committee to answer all these questions. A. I de-

cline to answer them.

Q. Did you pay him any sum of money within a year of the

time that you had this conversation with him ? A. 'No.

Q. Did you pay him any sum of money from the year 1909,
between the year 1909 and 1914? A. I don't remember that I

ever paid him any sum of money at all.

C^. Was that man a director in the Tnterborough Company,
which was your rival in these subway propositions? A. I have
already answered that twice or three time, 1 think.

Q. But, you were putting it on a different ground.

Senator Thompson.— You haven't answered the question. You
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declined to answer it, and, on behalf of the Committee, I direct

you to answer that question. A. I d.ecline to answer it.

Q. What good and honorable reason could there be for a di-

rector of your rival, the Interborough Company, to come and tell

you how you could make your peace with this powerful official ?

A. I don't know of any such reason.

Q. Do you say that you did not repeat or refere to this conver-

sation with any other person connected with your Company ? A.

ISTo, I didn't say that.

Q. Did you ? A. I have mentioned it confidentially to per-

haps two or three people since that time, possibly three or four

connected with our Company.

Q. Did you mention it to any one else ? A. I think I may have

mentioned it to some other people.

Q. Who were they? A. I don't recall now distinctly.

Q. Mention one person to whom you mentioned this. A. I

prefer not to.

Q. I request you to do it. A. I decline.

Senator Thompson.— The Committee directs you to do so.

A. I decline.

Q. Have you any way of coming closer to the date of this con-

versation ? A. It was some time after our proposition of March

2, 1911, was placed before the Public Service Commission and

before the McAneny Committee's report of June 5, 1911.

Q. Is that as close as you can lay it? A. Sometime between

that period. It was several weeks at least after our first proposi-

tion was submitted.

Mr. Moss.— Do you wish to ask any questions, Mr. Chairman ?

Senator Thompson.— Do you know Mr. Hyde ? A. I have met

him occasionally, yes.

Senator Thompson.— Did you meet him between those dates

mentioned? A. I don't think so.

Senator Thompson.— Did you communicate with him in any

way ? A. Not in the slightest.

Senator Thompson.— Did you have any one call on you that

mentioned his name or came from his office ? A. No, sir.

A 20
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Senator Thompson.— Ot was connected with, him ? A. Not to

my knowledge.

Senator Thompson.— Mr. Hyde was tten what ? A. I really

don't know.

Senator Thompson.— Was he a puhlio official? A. I really

don't recall. I think he was City Chamberlain at that time, hut

I am not sure.

Mr. Hyde.— I would like to ask this witness if I ever spoke to

him in my life about this transit proposition.

Senator Thompson.— I will make a trade with you— the wit-

ness will answer your question if you will tell me whether you

were City Chamberlain at that time.

Mr. Hyde.— I was City Chamberlain from the 3d day of

June, 1910, to the 6th day of January, 1911. I think those dates

are correct, and, if they are not, they are ascertainable.

Senator Thompson.— Colonel Williams, will you answer the

question that Mr. Hyde asked me to ask you ? Did you talk with

any one from the City Chamberlain's office. A. (By Colonel

Williams.) JSTo. Mr. Hyde was in no way, not the remotest, as

far as I am concerned, thought of in connection with that inter-

view.

(Senator Thompson.— You knew that Mr. Hyde was friendly

to the Mayor at that time ? A. I assumed that he was, yes, sir.

L.

Senator Thompson.— Did any of your officials talk with him ?

A. ISTot that I know of.

Mr. Hyde.— I would like you to ask every man connected with

either of the railroads the question you have asked this witness,

if I ever spoke to them or communicated with them about the tran-

sit situation.

Mr. Moss.— Certainly, I will do that. ISTow, what do you want

me to ask?

Mr. Hyde.— I want every official connected with the railroads,

these companies which are subject to investigation, if I ever dis-

cussed with them the transit situation.
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Mr. Moss.— You mean those who are not here.

Mr. Hyde.— I don't care who they are.

Mr. Moss.— Well, Mr. Williams is here and I have asked him.

Senator Thompson.— That will he done in a regular way. JSTow,

of course, somebody might come on who would be an official of the

railroad, and we might forget to ask that question. We are glad

to have you here, or your representatives, and if you want to keep

track of the witnesses—
Mr. Hyde.— I haven't got time to keep track of this investiga-

tion.

Senator Thompson.— It is you who are involved, and you

ought to attend to it.

Mr. Hyde.— I am not involved. This is the most slanderous

thing I ever heard of in my life.

Senator Thompson.— I am perfectly willing to say for the

five-hundredth time, we are open. These are public sessions. Any-

body is welcome to come here and make a request to have any

question put, and we will do it just as fast as we can get to it.

You are welcome to come here and have these various matters put

on the record at any time.

Colonel Williams.— In justice to Mr. Hyde, I want to make

sure that he understands and that you understand that in no way
in my mind or in my information, or in any way, is he connected

with that instance that I have just been asked to testify about.

Q. (By Mr. Moss.) What did you say to Mr. Whitney as you

passed the bench? A. (By Colonel Williams.) I told him that

I never had any such conversation with him as he described.

Q. You told him that you never had that conversation ? A.

Yes. What I referred to in passing Mr. Whitney was the state-

ment that he made with reference to my having mentioned Mr.

Hyde and $50,000. I never made any such statement as that.

Senator Thompson.— The only difference is that you didn't

mention Mr. Hyde's name, and that the amount was different?

A. I never talked with Mr. Whitney about it. If I did, it was in

the most general way and without any details.
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Senator Thompson.— You don't think that Mr. Whitney tes-

tified to anything different than the truth, do you? A. I think

he is entirely mistaken in regard to what he has testified to today.

I think, upon reflection, he will concede that himself. I certainly

think you ought to ask him whether, in view of what I have testi-

fied to, he still thinks that I mentioned any amount to him or

mentioned any name to him. You should ask that in justice to

Mr. Hyde at least.

Mr. Moss.— Certainly, we will do that.

Testimony of Teavis IT. Whitney.

Q. (By Mr. Moss.) Did Mr. Williams mention to you any

name, the name of Mr. Hyde or any one? A. As I said awhile

ago, Mr. Moss, I couldn't remember for certain any conversation

with Colonel Williams. My impression is that I heard some such

story as that back at that time, or shortly after that time, but

I can't recall that any specific name was mentioned.

Q. Did he mention any amount to you ? A. I don't remember.

Q. You don't remember whether he did or not ? A. I don't

remember the amount spoken of.

Q. To whom did you communicate what Mr. Williams told

you ? A. I don't remembet that I spoke to anybody, but my im-

pression would b© that if such a matter as that was under discus-

sion over at our place, that Mr. Willcox and Mr. Harkness would

know about it.

Q. Did you mention it to Mr. Willcox ? A. I don't remember
that I did specifically.

Q. Did you mention it to Mr. Harkness ? A. I don't remem-

ber specifically speaking to them, but they may have discussed it,

we may have discussed it.

Q. What was the name of the public official on the Board of

Estimate and Apportionment that was mentioned? A. My im-

pression is that the matter under discussion at that time was the

attitude of the Mayor with respect to the transit situation.

Q. Was a sum of money mentioned ? A. I don't remember the

specific amount.

Q. Can't you refresh your recollection ? Was a sum of money
mentioned ? A. It may have been in the story that I lieard.
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Q. Can't you refresh your recollection upon that rather im-

portant matter, Mr. Whitney? A. I will be very glad to think

the matter over, Mr. Moss.

Q. In justice to everybody that is concerned, we ought to have

just the facts and as little in the air as possible. A. I am trying

my best to recollect.

Q. As soon as I knew what Mr. MacRaynolds would say, I sent

for Mr. Hyde. I wanted him to be here and say what he had to

say at once. I want to get this matter out of the air and on the

earth, in justice to everybody, not only the dead but the living.

ISTow, tell us what was said, Mr. Whitney, if you possibly can,

about money ? A. I can't go any further than I have, Mr. Moss.

Q. Was the person's name mentioned who had been to see Col-

onel Williams? A. I don't recall that. Mr. MacEeynolds used

Mr. Hyde's name.

Q. I am speaking about the conversation with Mr. Williams.

Was anybody's name mentioned ? If so, whose? A. Well, I can't

remember about that, Mr. Moss, and I have no reason for not

wanting to remember.

Q. When Mr. MacReynolds mentioned Mr. Hyde's name, why

didn't you tell him he was mistaken, why didn't you tell him it

was somebody else? A. Because I didn't know.

Q. Well, do you say that Mr. Williams did not mention Mr.

Hyde's name? A. I won't say that he didn't. I don't know
whether he did or not, as I recall it now.

Q. Didn't it strike you as being not only a wonderful thing, but

a dreadful thing that Mr. Williams communicated to you? A.

Well, it is very apt to be true in respect to public officers who

are dealing with important matters that stories get circulated that

somebody ia wanting to sell them out, wanting to collect money on

the fact that action is going to be taken on a matter that is up for

action one way or the other.

Q. Well, when that is a danger that public officials run, isn't

it up to the public officials that are in office, when they hear of a

thing of that kind, to make sharp and clear note of it, so that jus-

tice may be done to the officials whose names are mentioned ? A.

Yea.

Q. Did you make any note of this matter? A. JSTo, sir.

Q. And it has got away from your memory, as you tell us here
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today ? A. I wouldn't be absolutely sure, Mr. Moss, that I talked

directly with Colonel Williams or whether I got it from Mr. Hark-

ness or Mr. Willcox. Colonel Williams during that period of

time was in the office of the iCommission a very great deal, attend-

ing conferences with the Commission or with the conferees, and

during the course of his waiting for one of those conferences, or,

while he was sitting in the room '

Q. Do you think that Mr. Harkness told you this story? A.

I wouldn't be sure.

Q. Do you think that Mr. Willcox told you this story ? A. I

am not sure.

Q. Instead of Colonel Williams? A. I .am not sure.

Q. You see the chain right here in front of us. Mr. MacEey-

nolds said he had a conversation with you. You remember the

conversation. Both of those conversations, as given to us, point

to Colonel Williams. Colonel Williams takes the stand and denies

the conversation with you, but says that a man came to him and

mentioned the sum of $500,000. There is an apparent chain

which shows the line of information coming down, up and down,

like Jacob's ladder. ISTow, do you think it is possible that Mr.

Harkness and Mr. Willcox are in this chain of knowledge or in-

formation ? A. I don't know. They may very well have known it.

Qi. Have you any recollection of anything imparted to you by

Mr. Harkness or Mr. Willcox on this subject ? A. Well, at about

that time, as I said before, there was a very considerable amount

of publicity going on with respect to the offers of the two com-

panies. I think, as a matter of fact, the Mayor issued several

statements attacking the B. R. T., and attacking their offer, and I

haven't any doubt

—

Q. Was this about the time of the attacks on the B. E,. T. ?

A. Those offers were under attack during that period that Col-

onel Williams mentioned. I don't want you to have the impres-

sion, Mr. Moss, that I am attempting to be the least bit reluct-

ant in respect to this matter. I am doing the best I can to recall

this matter.

Senator Thompson.— You are impressing the Committee with

the fact that you are trying to be careful. A. I want to do the

best I can with respect to what I recall.
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Mr. Moss.— The reason I ask you mimerous questions is tKat

your mind perhaps may be refreshed and the line of connection

be opened. Well, suppose you wait a few moments, Mr. Whitney.

Something may occur to you before we close, and I will ask Mr.

Hyde to take the stand.

C'HAULEs H. Hyde, being duly sworn, testified as' follows

:

Q. Mr. Hyde, you have heard this testimony, and I invite you

to make any statement that you care to make about it. A. Well,

so far as my conversation with Mr. Williams is concerned, I never

had it. At the present moment, I have no recollection of ever

having discussed any of the subway offers with anybody, or any

of the subway business. I may have at some time, because they

were discussed, and I discussed and talked about many things

with many people, but so far as being directly interested or having

anything to say on behalf of anybody or making and requests, re-

fusals or anything of the kind, I don't know anything about them.

Q. I invite you to make it just as broad as you want to make

it. A. I make it broad and narrow—I have no recollection of

anything at the present moment.

Q. ISTow, I want to ask you about another matter while you

are here. Were you counsel for J. F. Stephens? A. J. F.

Stephens ?

Q. Yes, a contractor. A. Yes, in a way I was.

Q. Is this your letter ? A. Yes, this is my letter.

Q. That refers to a tunnel. What tunnel was that ? A. This is

one of those Harlem tunnels. There were some bids on it. I

remember that very well.

Q. What tunnels were they? A. That could be very readily

identified by the time the bids were taken. You will find there

were three types of tunnel bid for.

EXHIBIT NO. 1.

" Charles H. Hyde, Attorney.

" Dear Mr. Mayor

:

" There is a controversy pending over the award of the

contract for building the Harlena Biver Tunnel for the
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new subway. I am one of the attorneys for J. F. Stephens,

the low bidder on what is without doubt the best type of

tunnel.

" Mr. Creuzbar would like about five minutes of your

time to explain it to you. He could do it in that time and

I couldn't. Creuzbar is leaving for Europe tomorrow. Will

you see him ? It is not a question that should be lightly

passed over, and, while the bid accepted by the P. S. C. is

the lowest, the type is not the best. Indeed, is not a safe

onei, aside from engineering questions.

" Yours sincerely,

" Charles H. Hyde."

Q. Will you explain this, Mr. Hyde? A. Yes. There were

bids taken for this tunnel in three forms, as I recollect it. It

may have been only two, but I think there were three. Mr. Me-

Bean was associated with Mr. Stephens. I only know Mr.

Stephens slightly. I met him at the Waldorf and was introduced

to him by Mr. McBean who was the principal man interested in

this thing. Mr. Creuzbar was an engineer in connection with

the matter.

Q. Was Sheehan a partner of McBean ? A. What Sheehan ?

Q. Had he a partner named Sheehan ? A. I don't know.

Q. His name was John C. Sheehan. A. I don't know Mr.

John C. Sheehan.

Q. Was this Stephens the same man who made the bid for

the third tracking of the elevated railroads ? A. I don't know.

Q. Was Stephens awarded this contract? A. ISTo, sir.

Q. Wasn't the contract with Stephens approved by the Pub-

lie Service Commission ? A. I don't know.

Q. It was turned down in the Board of Estimate? A. I

think so. I evidently wrote that letter to the Mayor and I had

forgotten it, but I remember that I wen to the Comptroller about

the mater. Whether I did anything else I don't know.

Q. Will you look at that, Mr. Hyde, and tell me what that

Underwood matter is? A. Yes, Mr. Underwood and I were the

joint counsel for this estate of William Zeigler, of which Mr.

Gaynor was the executor.
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Q. Then that has nothing whatever to do with subway mat-

ters ? A. Nothing whatever to do with them.

Senator Thompson.— The Committee will have an executive

session immediately, after which we will adjourn.

Adjourned until March 2Yth at 11 a. m.

MARCH 27, 1916

Testimony of Colonel Timothy S. Williams.

Examination by Mr. Moss.

Q. Mr. Williams, do you remember a conversation with Mr.

Willcox recently in which you mentioned the call of a man upon

you with reference to your being able to get rid of the hostility

of Mayor Gaynor for $500,000. A. I wouldn't put it that way.

1^0.

Q.Well, how would you put it? A. I had a talk with Mr.

Willcox sometime within the last two weeks, I should say from-

recoUection, generally about Subway matters, especially this

investigation. As I recall the circumstances, he remarked that

he didn't believe that any man connected with the city govern-

ment had been improperly influenced in his official relation there-

to by any corrupt consideratiooii. I agreed with him, with one

exception; I think I told him generally why I had some doubt

about that particular individual. The individual's name, how-

ever, was not mentioned, as I recall it.

Q. Did you speak of any circumstances in connection with

that individual? A. I referred in a general way to the inci-

dent about which you asked me last Saturday.

Q. Did you specify the amount that you specified on Sat-

urday ? A. I don't recall that I did.

Q. And wasn't the conversation such as made it rdlate only

to the Mayor ? A. You can make your own inference from that.

I won't make any charge.

Q. Wasn't the matter under discussion—which you haven't

given in detail— a matter which made the sum of $500,000 apply
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only to that individual ? A. I don't recall that I said anything

to Mr. Willeox about any particular amount.

Q. "Well, wasn't the conversation at that point with refer-

enece to Mayor Gaynor, though his name was not mentioned?

A. I think it is fair to assume that we both had him in mind. I

want to say further that I made no such remark to Mr. Willeox

as he has reported in yesterday morning's papers as having been

made.

Mr. Willeox.— That is true.

Q. I must ask you again, since Sunday has intervened and

possibly you have thought of it—I must ask you again for the

name of the individual who came to you with that suggestion.

Senator Thompson.— Before you answer that question, Mr.

Williams, I want to just give you this suggestion: That you

have stated here that it was a man that you knew, and that he

was dead. Now, don't you think that in justice to everybody

that is dead that you knew, that you ought to give this name?

In justice to all the others that are now dead, that didn't come

to see you in this matter? A. If I were to attempt to do jus-

tice to all the dead, I think I would have a rather difficult job.

In answer to your inquiry, I want to make this statement—
Q. (Mr. Moss.) Wait a moment: I would rather you

wouldn't make a statement in answer to the inquiry. As to

making a statement, that is another matter. But, will you give

that name now, or will you not ? A. I Avould decline to answer.

In declining, I would like to make this statement,

—

Q. Well, perhaps the Chairman would know what the nature

of your statement is before you attempt to make it.

Senator Thompson.— I would be inclined to let him make any

statement he would want to in this matter.

(Senator Thompson looks over statement.)

A. (Col. Williams.) This is an important matter, involving

men's reputations, and I think that it calls for deliberate action.

Mr. Moss.— ISTo objection to that going on the record.
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Colonel Williams.— Since testifying before the Committee on

Saturday last, I have consulted with counsel and upon their

advice and without intending any disrespect to the Committee,

I refuse to answer further questions relating to the subject of

the Committee's inquiries of me on that day, except to reiterate

what I then said in substance, namely, that the statement as to

which I testified was made to me by a man now dead, who did

not mention nor in any way indicate to me the name of any one

who had communicated such statement to him; and so far as I

know the communication of the statement to me was without any

authority or knowledge of the public official referred to in the

conversation, and that I promptly and emphatically refuseed to

have anything to do with the matter.

" In our relations with the City officials in the matter of these

contracts there never has been an act or interview, directly or

indirectly involving bribery or corruption.

" My answer to any further inquiries on this subject could not

be of any assistance to the Committee or be material to the sub-

ject matter of its investigation.

Mr. Moss.— Mr. Chairman, in pressing for an answer to

this question, and without meaning in the slightest degree in

what I say to intimate anything offensive towards Colonel Wil-

liams, the considerations that come to me are these:

" It is not a pleasant thing to investigate a matter of this

kind at all. It is less pleasant when it involves people who are

dead. But this is an investigation; and if it is to be an inves-

tigation, it must investigate wherever it leads, regardless of our

own feelings and regardless of the criticisms that may be evoked

toward us.

" I^ow, the attitude of the witness makes him the judge of

the things that the 'Chairman should be the judge of. It leaves

us— if it is persisted in, and is not followed up— unable to

prove the statement of the witness that this individual is dead.

I say that, as I indicated, without meaning to in any way be

offensive to the witness; but I am led to this statement because

I find that I myself have been criticised for having asked this
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witness whether that man was alive or dead, upon the ground that

I gave him an opportunity to say that he was dead.

A. (Col. Williams.) Do you mean to imply that I have

lied upon the suhject ?

Q. I have already said that I do not mean this in a personal

way at all. What I say would apply whether you were in the

witness chair, or anybody else— that if this is an investigation,

it would seem that we should all follow the lead where it takes

us, regardless of the personality of the witness, regardless of

other considerations. The answer of the witness leaves us with-

out any way of proving up, or corroborating the statement that

the man is dead who made the communication to him. And even

though he be dead, the assumption of the witness that because

the man did not state his authority to the witness we couldn't

find out what his authority was, that again leads us into a posi-

tion which we ought not to be in. It seems to me that this mat-

ter, having gone so far as it has, and so much having been devel-

oped, that it is necessary for us to know who that person was,

and as definitely as possible what that person said, in order that

we may determine what further investigations may be made,

what sidelights may be thrown upon the situation, whether it

ties him to otheir information that we may have that we may not

yet have developed in public. In other words, the Committee

should not be at the mercy of the witness, who really usurps the

function of the Committee in determining what is relevant and

what is proper; but if this is to be an investigation of this grave

subject, a clue of this kind should be followed where it may
lead us, and regradless of the personality and the feelings of the

witness who may be before us.

" I could say more, but I think I express the thoughts that

are in my mind.

Senator Thompson.— I am sorry that if any of the sessions

of this Committee become lacking the unformality with which

we have conducted these investigations right along. We have

simply come here, we have got into these subjects, and as they

have developed from day to day, every development carrying with

it a question mark for the next day or the next week or something

;

and it has to continue. Now, it isn't from choice of any mem-
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ber of the Committee, and I am sure any employee of it, or the

body that created it. But we have gone on here, vre have devel-

oped certain facts that without any further explanation, at least,

are criticisable from a public point of view, and have involved the

Dual Subway Contract. Now, it isn't fair to even the Contracts

themselves, the railroads, or anyboody else involved, tha't an

investigation shouldn't be absolutely continued until the sub-

ject is exhausted. And matters come up in a way that the Com-
mittee don't know— and this is a very good example : JSTo mem-
ber of the Committee, or the counsel of the Committee, on Satur-

day morning before the Committee went in session, knew a

thing about this except what Mr. Scott MacEeynolds had stated

to Mr. Moss, which was practically what he testified to. I am
told that nobody knew what Mr. Whitney would testify to, nor

what Mr. Williams would testify to. But that evident state-

ment made on a car showed that it was founded upon substance,

and such substance that the matter continued in the mind of

Colonel Williams up to three weeks ago, when he talked to Mr.

Willcox about it. And a matter of that kind, in the mind of a

president of a great railroad system—
Mr. Moss.— In which the City is interested—
Senator Thompson.— Is much more serious than a similar idea

in the mind of some citizen that doesn't have in charge these mat-

ters. And the fact that that thing did become serious enough in

Colonel Williams' mind for him to remember that circumstance

through these years, makes it important. Now that is the way the

Committee feels a'bout it, I think ; and of course, it might be just

simply a commentary on how much better Mr. Williams' recol-

lection is than that of the president of a similar corporation down

here drawing about the same salary ; but we think it is important.

Now, we couldn't take it up in any other way; as we heard the

story it didn't involve any dead man. And personally investigat-

ing the business matter, the City's partnership with the railroads

here, it is our duty to take up any phase of the situation which is

pertinent— whether it involves live men or dead men, or who or

what. Right is right, and nobody need be afraid of lie length

of time of an investigation and the result of it, if it is right ; and
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Wrong ouglit to be afraid of it ; and tliat is about all I know about

it.

Colonel Williams.— You understand it doesn't affect our con-

tract in the slightest.

Senator Thompson.— The very fact that you gave no credence

to this suggestion— or whatever it was— certainly does not put

you in an unfair light; and this is a matter which is a public

matter. It is the Public's franchise, it is the Public's transporta-

tion system ; and it is the Public that we represent. And I don't

like this personally; it isn't a good job at $1,500 a year at all; I

don't like it. But we have got to do it, we have got to go through

it ; there is no other way out of it. I want to continue to do it as

we have, without any more formality about it than we have got to

have. And I do hope that we will get the cooperation of the rail-

roads and the railroad officers, and everybody else— the citizens

and everybody else that knows anything about it. We can report

the proper judgment then, under the circumstances.

Colonel Williams.— I offered you heretofore, and I offer you

now, my earnest cooperation in all legitimate avenues of research,

so far as they affect the relations of our company with the Dual

System contracts. But as to this particular matter, I stand on

the statement which I have just made; and I see no reason to

change my opinion, after your statement.

Senator Thompson.— The Committee's direction to answer is

continued. A. (Col. Williams.) I decline to answer.

Mr. Willcox.— I just want to say, as long as you may not want

to ask me questions, that I was quoted in several papers yesterday

as having said that Colonel Williams said to me that Mayor Gay-

nor was in the market if opportunity arose and somebody had the

money. Colonel Williams never made that remark to me. I

doubt whether he would make it, and I doubt whether I would

permit anybody to make it in my presence.

Q, (Mr. Moss.) When you were talking with Colonel Wil-

liams and this matter of $500,000 came up, who was to be under

discussion? A. We were discussing the general subject; but, as

the Colonel has said, in my mind while the name wasn't used, I

thought he had reference to the late Mayor.
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Senator Thompson.—'Why do you say that you wouldn't per-

mit anybody to make a statement on that ? A. If I was in discus-

sion with anybody, in a discusision of this .Siibway question, hav-

ing spent so muoh time with Mayor Gaynor, I would not permit

a man to utter such a slanderous statement.

Senator Thompson.— Supposing it was true ? A. I am stating

it from my standpoint ; I am stating a case of an actual conversa-

tion.

Q. (Mr. Moss.) Did you reprove Colonel Williams for as

much as he did say ? A. 'No, I did not ; because he didn't make
this statement.

Q. Did you reprove him for as much as that ? A. I did not.

Q, Did you dissent from it? A. I didn't dissent from any

statement he made as a matter of his experience of a man coming

to him. But I did say that I didn't believe that there was any

city official in any way connected with bribery or scandal con-

nected with these contracts.

Q. Did you say that you did not believe the man who came to

Colonel Williams did so with the authority of the Mayor ? A. I

don't know whethere we discussed it to that extent.

Q. You don't think you said that, do you ? A. I don't know

;

I don't recall saying it.

Senator Thompson.—'What I want to get at is this: If some-

body like CoJonel Williams, who I understand is a responsible and

prominent citizen here—if somebody said that to you like him,

and he was willing to follow it up with proof, do you mean that

you wouldn't hear it ? A. I covered that in my statement. I said

that he didn't make the statement, that I didn't think he would

make it, and that I wouldn't listen to that kind of a statement.

Q. Don't you think he would make it if it was true ? A. I think

he would.

Q. And if it had been true, wouldn't you have listened to it?

A. I don't think he would have made the statement because I

don't think it is true.

Senator Thompson.— You did that— and the reason why I

ask is because it is a sort of a criticism of this Committee— and

I wonder if you, a Public Service Commissioner, heard one of

these things, that somebody would possibly have proof- about, do
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you mean that you wouldn't listen to it? A. If I had proof I

would come and tell you.

Q. And wouldn't you listen to it long enough to find out

whether it was so or not? A. This is not true. This statement

that I read was not true. I said I don't care to listen to that kind

of a statement affecting public servants in whose honor I believe.

Q. Do you mean to say that you wouldn't allow facts to inter-

fere with your ideas? A. I would allow facts to be stated, and

I would come and state them to you if I had the least ground.

Mr. Moss.— Mr. Whitney said that possibly he had heard this

story from you rather than from Mr. MacReynolds. Did you ever

state anything to Mr. Whitney about this matter ? A. I have no

recollection of ever hearing the story referred to in the testimony

the other day.

Q. So, if Mr. Whitney had that thought, he was mistaken ? A.

I wouldn't want to say that. Mr. Moss. As I have said to you, if

Mr. Whitney or any other reputable man told me that they had

said something five or six years ago, and remembered it, and they

could swear to it—
Q. He didn't say that he read it; he had a sort of impression

that it might have been so. A. I haven't the slightest memory
of it.

Senator Thompson.—^You don't remember Colonel Williams
ever talking to you about this particular charge ? A. No.

Q. About the transaction ? A. He talked Subways for years.

Q. But this particular thing— A. ISTot this particular charge,

or anything reflecting on anybody.

Senator Thompson.— If Mr. Whitney had any ideas on it, he

got it from somebody besides you ? A. I think he must have.

Senator Thompson.— It is very hard for members of this Com-
mittee to have a hearing in New York and legislation at Albany
both at the same time ; and we have tried to hold week-end hear-

ings because we didn't want in any way to have anybody think that

we were delaying this investigation or we find that there is some-
what of a limit to human endurance, and we don't expect to hold

only just whatever is absolutely necessary in the way of investiga-

tion of Webb during the remainder of the session of the Legisla-
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ture. So that tie adjournment that will be taken today will

only be a tentative adjournment, without any expectation of a hear-

ing next week. We will adjourn from week to week, but we will

not expect to have any formal hearings, but will conclude the in-

vestigation every day at the adjournment of the Legislature until

it is done or our time expires. So, in taking this adjournment it

is on the understanding that we may not have a hearing soon. If,

in the meantime, anybody has anything that they want to bring

to the attention of the Committee, or if anybody feels that they

want to put a statement on the record, or give us any information

that they are willing to do under oath, if they will come to us, we
will take it up on the meetings that we have.

Mr. Willeox, here is a matter that was given us by Henry B.

Seaman. It involves matters when you were Chairman of the

Public 'Service Commission. I will make it an exhibit later, but

I would like you to take that and go through it ; and if you have

any statements to go in with it at the same time, why return it

to me and we will put it on. So you may put that in your pocket

and read it.

Now, for the purpose of taking up matters of Accounting, I will

appoint the Chair, and Senator Towner and Senator Foley as a

sub-committee. That sub-committee has authority to sit during

the recess of this Committee. We will suspend now until next

Friday morning at 11 o'clock— that is, March 31st, at 11 a. m.

MARCH 31, 1916

Municipal Building^ New Yoek.

FRIDAY AFTERNOON.

Committee came to order at 11 :30 a. m., and suspended until

2:00 o'clock p. M.

Edward W. Geout is duly sworn.

Q. Mr. Grout, you rendered some legal service to the Interbor-

ough Rapid Transit Company, didn't you ? A. I did.

Q. When were you employed to render those services ? A. In

the early part of June, 1911.
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Q. Wlho employed you ? A. Mr. Sihonts.

Q, What did he say to you in employing you ? A. He told me

that Mr. Eogers was about to go to Europe and he would like me

to take charge of the negotiations.

Q. The negotiations with whom ? A. With the City, with the

Public Service Commission and the Board of Estimate Commit-

tee.

Q. Did Mr. Kogers go away ? A. Shortly, thereafter.

Q. Did you take charge of the negotiations ? A. I did.

Q. How long did you have that matter in hand? A. The

greater part of two months.

Q. Did you keep a record of the services that you performed ?

A. Some record, yes.

Q. You haven't that record with you ? A. I have not. I wasn't

asked to bring it.

Q. Are you able to state in a general way what you did and

who you saw ? A. I am.

Q:. Proceed, please. A. When Mr. Shonts first saw me, the

McAneny report, so-called, had not been made public, and I told

him that 1 would want to wait until that report was made and ex

amine it before I would say whether or not I would undertake the

matter. Shortly thereafter that report was made and I examined

it. It was a pamphlet of some size.

Q. iN'ow in order to have the record straight will you state what

this McAneny report was? Whom did MoAneny represent? A.

Mr. McAneny was the Chairman of the Board of Estimate Com-

mittee with Mr. Cromwell and Mr. Miller as his associates and I

think it was not a joint report. It was a report upon a communi-

cation which had been made some six months before by the Public

Service Commission to the Board of Estimate and dwelt with the

proposition of the two railroad companies in regard to these new

loutes. Now, I can't tell you the details of it.

Q. I don't ask you for the details, but I wanted to locate it so

that the record would be clear. A. It was dated I think about the

5th of June. After examining it, I saw Mr. Shouts again, and

told him that if he was not going to present the objection against

the Brooklyn Rapid Transit Company coming into Manhattan, I

wouldn't undertake it.
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Q. What did he say about that? A. He agreed. I then had

various conferences with Mr. Shonts, virith Mr. Freedman and

with Mr. Gaynor (Mr. Gaynor who was the Auditor), and also

with Mr. Eogers. Mr. Rogers saw me two or three time before he

went away so as to give me full familiarity with what he had been

doing up to that date. Then, I started in to try to get the negotia-

tions started again. Mr. Shonts was feeling very much aggrieved

at the terms of the McAneny report and took the position that he

wouldn't go to the city officials and have any more negotiations,

that they would have to open them. I was at work for some time,

I personally saw various members of the Board of Estimate and of

the Public Service Commission (I suppose practically all of them)

in the effort to get some basis on which negotiations could be re-

newed. Mr. Shonts was entirely unwilling to do anything along

the lines of the McAneny report. Finally, one day toward the

latter part of June I was in Mr. Shonts' office with Mr. Freed-

man, and Mr. Kingsley Miartin came in. He was then Bridge

Commissioner and was acting for the Mayor, and I tried to get

Mr. .Shonts to agree that I should telephone to Mr. McAneny and

make an appointment that afternoon for him to see him, and he

was very reluctant. Then, Mr. Seth Low, formerly Mayor, came

in who was Chairman of a committee appointed by the Chamber

of Commerce to act as an intermediary in these negotiations, and

Mr. Low seconded my efforts and finally Mr. Shonts very reluct-

antly agreed and I telephoned to Mr. McAneny and the result was

that we made the appointment that afternoon, and all the persons

that I have named went up there. Shortly after we came up

there, Mr. Willcox came in and that was the beginning of the new

negotiations.

We struggled along for some time before we could meet any

basis. There were various meetings at which were present all the

members of the McAneny Committee and most of the members

of the Public Service Commission, Mr. Shonts, Mr. Freedman,

and Mr. Gaynor and myself representing the Interborough and

Mr. Morgan and Mr. Davison.

After some time, along in the early part of July, on a Friday,

Mr. Willcox phoned me and asked me to lunch with Mr. McAneny,

himself and Mr. Low at the Hardware Club and talk this matter
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over, saying he thought he had a suggestion which vrould open the

way to arrangements.

Q. Do you remember when that luncheon was? A. It was

along, I imagine about the 10th or 11th of July, I can't tell just

exactly the date. Then, subsequently Mr. Willeox telephoned me

and withdrew the invitation, but asked me to hold myself in read-

iness to come up after luncheon, saying that he thought the other

three could talk more freely if I were not present.

About half past two he telephoned me and I went up there and

Mr. Low had gone, but Mr. Willeox and Mr. McAneny were there,

and then they made to me the proposition that in place of what

had theretofore been discussed as the basis of the contract the In-

terborough should have a preferential dividend of eight per cent,

and there were various other matters of detail that I don't re-

member. That was the vital thing, of course.

I left them, after we had talked for an hour or two, we went

down, to Mr. Shouts' office—^(this is the way I remember it was

Friday, because Mr. Shouts left town for over the week end.)

Senator Thompson.—^When was that? A. All of this was in

June and July, 1911. I had no connection with the matter except

at that time. And I commuuicated the proposition to Mr. Pep-

perman and he told me that after two or three hours we could get

Mr. Shonts at the other end of his journey and he would call him

up and tell him about it. That was the beginning of the mat-

ter. There were a number of conferences in the Interborough

rooms for several days and finally we made a counter-proposition

of nine per cent, preferential.

" Then, there were several conferences both downtown and

uptown at Mr. Willeox' house and I think once at the Metro-

politan Club. At those conferences upto^vn were present, Mr.

McAneny's committee, at one of them was present also Mr.

Mitchel and Mr. Prendergast, Mr. Shonts, Mr. Preedman, Mr.

Gaynor and myself representing the Interborough at two or

three of them, I think three, Mr. Morgan and Mr. Davison, and

Mr. Willeox, Mr. Eustice, Mr. Maltbie and Mr. Bassett ; I think

practically all of the Public Service Commissioners, though Mr.

Maltbie was present less often than others and finally just before

the meeting of the Board of Estimate, at which this came up, the
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proposition was agreed upon by the various representatives and
was presented at the Board of Estimate meeting. Mr. Prender-

gast at first was in favor of it and then changed his mind and

voted against it. Mayor G-aynor was at no time in favor of it

during any time that I represented the Interborough and the

matter was voted down.

"I waited until the next winter before sending the further

bill, because I wanted to see what the result of my woork was

going to be. The matter was taken up in the fall by the Penn-

sylvania Eailroad, not by the Interborough, and as I understand

it was put through finally by the efforts of the Pennsylvania Eail-

road, the percentage of the preferential dividend being reduced

from nine per cent, to eight and seventy-six one-hundredths. That

it, in brief, the work that I did.

Q. Had you done any work for the Interborough Eapid Tran-

sit Company before that time ? A. I had not, nor since.

Q. Or any subsidiary or connected corporation? A. Not that

I know of.

Q. Do you know how it came that you got into this matter,

how you reached them? A. I understood from Mr. Shonts and

Mr. Freedman that Mr. Freedman recommended me, I had kno"vvn

Mr. Freedman for many years.

Q. Did you know that Mr. Freedman was going to recom-

mend you? A. I did not.

Q. Did it come to you as a surprise? A. It did.

Q. And did it come to you in the shape of a written request

or personal letter? A. Mr. Shonts' secretary telephoned me and

asked me to call on Mr. Shonts, which I did.

Q. Had you met Mr. Shonts before that? A. Oh, I think

so. I had met him a number of times.

Q. Had you a social acquaintance with him ? A. I don't know

how you would define it. I had met him.

Q. You had had no business relations with him before that ?

A. I had not.

Q. Have you given us all of the conversation you had with

Mr. Shonts at the time you were retained ? A. Oh, no ; I simply

couldn't. We had a long talk over the situation.

Q. Did he tell you how he had come to send for you ? A. He

told me that Mr. Freedman had suggested me, that Mr. Eogers
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was going away and that he had to have somebody to take charge

of it.

Q. Did you have conversations with Mr. Freedman after-

wards? A. I did.

Q. Consulted with him right along, didn't you ? A. Oh, yes,

he was in all the negotiations side by side with Mr. Shouts.

Q. Was anything said in these conversations about any par-

ticular members of the Board of Estimate and Apportion-

ment? A. There was not.

Q. Was the name of Mr. Mitchel mentioned? A. They were

all mentioned, but no special mention of one rather than another.

Q. As to the probable attitude of Mr. Mitchel? A. I don't

remember any discussion of the probable attitudes of anybody.

There was no probable attitude, because there was no proposi-

tion at that time. They were absolutely at a break.

Q. But you were expecting a report, the so-called McAneny

report, which to a degree was to speak for the Board of Esti-

mate and Apportionment, wasn't the attitude of the different

members of the board discussed in the conferences between you

and Mr. Shouts and Mr. Freedman? A. Not at all that I know

of.

Q. Was the probable attitude of Mr. Prendergast discussed?

A. No.

Q. Was the probable attitude of Mayor Gaynor discussed?

A. It was not.

Q. Was anything said about the fact that you were formerly

associated with Mayor. Gaynor in business? A. ISTot a word.

Q. Was that fact never mentioned in any of these conversa-

tions ? A. JSTot ever mentioned in my hearing by anybody. That

association was nearly twenty years before and it was only for

one year, the year 1893.

Q. Did you meet Mr. Hawley during these negotiations ?

A. I did attend two mettings of the Board of Directors of the

Interboroguh. I think Mr. Hawley was present at those meet-

ings, but I am not sure. I had no personal conversation with

him.

Q. Didn't Mr. Hawley have any conversation with you dur-

ing the time that you had this matter in hand ? A. No.
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Q. You are quite confident that your memory carries you

back to that date, so that you could be accurate ? A. I am. Mr.

Hawley was a member of the Board whom I knew in another

connection.

Q. In what other connection? A. He was a director of a

real estate company of which I was director and counsel, the

Garden City Estates, and I had seeai Mr. Hawley in that con-

nection. I had a very slight acquaintance with him. The Inter-

borough matter was never a matter of discussion between Mr.

Hawley and myself.

Q. Did you know of any purchases of Inter.-Met securities

during the period that you have told us about ? A. I did noi.

Q. Did you know whether or not Mr. Freedman was in relations

with Mr. Hawley in conferences and in rela,tions with Mr., Hnw-
ley during that period ? A. I did not.

Q. Did Mr. Freedman mention Mr. Hawley to you? A. He
did not. The only people connected with the Interborough with

whom I had any discussion during these negotiations were Mr.

Shouts, his secretary, Mr. Pepperman, Mr. Freedman, 3ir.

Rogers, before he went to Europe, Mr. Gaynor and Mr. Headley.

Q. Why did you say that you would decline to be connec+ed

with this matter if the B. E. T. was to be shut out of Man-

hattan ? A. Because I thongh it was desirable that the B. R. T.

to be discriminated against ? A. I so told Mr. Shonts and I

effort to keep it away.

Q. You were willing to decline a retainer if the B. K. T. was

to be discriminated against? A. I so told Mr. Shonts and I

told him correctly.

Q. Did you know any of the people in the B. R. T. ? A. Oh,

yes.

Q. Who did you know? A. I knew Mr. Williams, as presi-

dent, I must have known some of the directors at that time, but

who they were I couldn't tell you now.

Q. Did you see Mr. Williams frequently? A. I did not. I

wasn't on particularly agreeable terms with Mr. Williams.

Q. Had you talked with any one connected with the B. E. T.

before you took this retainer? A. ISTot a word.

Q. Were you simply expressing an opinion that you had as



633 Investigation of Public Sebvice Commissions

a citizen interested in transit conditions? A. Yes, and par-

ticularly as a citizen of Brooklyn, I thought it was to the inter-

set of that Borough that there shoiild be a connection between the

Brooklyn system and the line running up through Manhattan.

Q. Can you give us the date when Mr. Shonts said that he

would not oppose the coming of the B. E. T. into Manhattan?

A. It was the day after we got the McAneny report, when I had

gone through the McAneny report.

Q. We can locate that easily. Who else did you know in the

Board of Directors of the B. E. T. ? A. I don't recall who

they were. I know a great many Brooklyn people, and I pre-

sume I knew in one way or another the members of that Board

of Directors, but I don't recall who they were.

Q. Did you ever call upon. Colonel Williams at the office of

the B. E. T. ? Did you ever see him there ? A. Well, I don't

recall ever doing so, I wouldn't want to say I never did.

Q. Did you ever see him at his house? A. ISTever.

Q. Do you remember when you were last at the B. E. T.

offices ? A. It must have been a great many years ago, it must

have been years before this time, I don't assert that I ever was

there, but I wouldn't want to deny it because it is impossible to

recall such things, never in any connection with subway matters.

Q. Now, what would you say was the general nature of the ser-

vices that you rendered to the Interborough ? A. I have told

you what they were.

Q. But what was the purpose of it? A. The purpose was to

negotiate, if possible, an arrangement between the Interborough

and the B. E. T. which would satisfy the situation to both of

them for the construction of additional subway lines by the Inter-

borough and the city to negotiate arrangements between the

Interborough and the city for the construction of additional sub-

way lines by the Interborough on terms that would be possible and

satisfy both sides.

Senator Thompson.— How could you do that without knowing

the attitude of the city officers? A. I didn't say that I didn't

know the attitude of the city officers.

Senator Thompson.— That is the way I understood you. A.
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I was asked whether I had discussed the attitude of the city

officers with Mr. Shouts and I said I did not. I answered that

only in regard to the first day.

Q. (By Mr. Moss.) When did you begin to discuss the atti-

tude of the different members of the Board of Estimate and

Apportionment? A. As these conferences went on there would,

of course, be a discussion of what had been said by one and the

other. It wasn't exactly a discussion of the attitude.

Q. These men did take positions on the propositions, didn't

they? A. Constantly shifting positions as is always the way
in any large negotiation. ]^o man in a large negotiation starts

in by saying definitely that he will or won't do this particular

thing if he expects to get results.

Q. Wasn't there any man who was consistently opposed to the

B. E. T. in New York? A. I never heard of it.

Q. Was there any one that opposed the coming of the B. R.

T. into JSTew York at any time ? A. ISTot that I know of. I

think from the beginning as far as I recall it the city officers

seemed to be in favor of it. At first it was my understanding

from the newspapers that Mr. Shonts and Mr. Rogers were

opposed to it. That is the reason why I made that suggestion

to Mr. Shonts, but I don't know that any of the city officers

were ever opposed to it.

Q. If the city officers were not opposed to it, what was the

point that you had to get at, what was the point of the negotiations

that you had to conduct ? A. If the city officers were not opposed

to the B. R. T. coming into Manhattan, I had nothing to do with

that at all.

Q. I don't know that we have it clearly just what you are

"driving at"— (I use that in a colloquial sense). I don't think the

record will show clearly what it was that you were aiming at in

these negotiations; can't you state it more clearly? A. I can

only repeat what I have said. I was aiming to negotiate a satis-

factory arrangement between the city and the Interborough by

which the Interborough would build these subway lines on terms

mutually satisfactory. I had nothing to do with the B. R. T.

Q. Didn't you come into contact with the B. R. T. people at

all? A. No.
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Q. Wasn't the proposition discussed by which the B. R. T. and

the I. E. T. were to divide territory ? A. No, sir, that had been

practically settled by the McAneney report, which apportioned the

different routes, and the question that we were concerned with

was the question of the terms on which the Interborough would

construct these new routes and the third track to the elevated rail-

roads.

Q. Did you receive a retainer when you started your work?

A. Shortly thereafter.

Q. How much was that ? A. Ten thousand dollars.

Q. Did you render an additional bill? A. I did.

Q. How much was that? A. Fifteen thousand dollars.

Q. That makes twenty-five thousand dollars? A. Yes, sir.

Q. For the two months' work? A. Yes, sir, and it was well

worth it.

Senator Thompson.— You talk just like Mr. Headley. A. I

don't care whether I talk like Mr. Headley or not. I am talking

for myself. Considering the vast interests involved and the re-

sult obtained it was well worth it, according to the way in which

lawyers' fees are recognized by the court.

Q. (By Mr. Moss.) Did you have any controversy with any of

the persons connected with the interests that you represented?

A. Mr. Shonts objected to the amount of my bill, the second bill.

Q. And that was reduced how much? A. It was settled for

half, seventy-five hundred.

Q. So that the amount that was passed you was how much, the

total amount? A. Seventeen thousand five hundred dollars.

Q. Now for the seventeen thousand five hundred dollars, which

you received on a bill of twenty-five thousand, will you tell more in

detail what you did ? A. I have told you the whole story.

Senator Thompson.— Seventeen thousand five hundred dollars

is the salary of the Supreme Court Justice here for one year.

A. That may be, and it is a good many times the salary of a

State Senator, but that hasn't anything to do with it.

Senator Thompson.— We earn our money. A. I earned that

money, too.
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Q. (By Mr. Moss.) What did you accomplish, Mr. Grout? A.

The forming of a plan by which the Interborough was to get a

preferential payment on the capital which it invested and had in-

vested of nine per cent, and that went through substantially in

that form, it was reduced from nine per cent, to eight and seventy-

six one hundredths.

Q. Did you form that plan ? A. I aided.

Q. Who did formulate it ? A. I do not know.

Q. You found it formulated, didn't you? A. ISTo.

Q. How did you aid ? A. I aided in the negotiations.

Q. You said you had formulated the plan. A. I didn't say I

had formulated it.

Q. You said you aided ? A. Yes.

Q. How did you aid in formulating it ? A. Representing the

Interborough in these conferences which were extended day after

day and night after night with a dozen or fourteen people present

when things were discussed.

Q. Didn't you find the plan formulated ? A. I did not. There

was a suggestion made at first of eight per cent, and then we came

back with a proposition of nine.

Q. Will you describe the plan which you say you aided in for-

mulating ? A. The plan was that the Interborough was to put in

an additional sum of money, I think, seventy-five or seventy-

eight millions of dollars in addition to what it already had and

that out of the proceeds of the operation of the entire system, old

and new, it was to be entitled to a preferential dividend of nine

per cent, first, before the city should get it.

Q. Who was the first person that proposed that ? A. That I

do not know.

Q. You found that already proposed, didn't you ? A. I did not

find it already proposed.

Q. Who proposed it? A. I can tell you who suggested to me

the proposition of eight per cent. It was suggested to me by Mr.

Willcox and Mr. McAneny, and how they arrived at it, I don't

know. As a matter of fact it was putting it into a form of per-

centage a preferential which the Interborough was seeking to get

a gross sum of money.

Q. What was the nine per cent, on ? A. On tlie investment

that the Interborough had in the system.
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Q. Do you recall approximately how much that was ? A. Oh,

it was all told—it must have been over a hundred million. I

haven't looked at that paper for years, Mr. Moss, five years or

more.

Q. Was that plan actually adopted in the contract? A. In

substance.

Q. With the variation down to 8.76? A. Yes.

Q. You say that somebody mentioned nine per cent, and then

somebody mentioned eight per cent. Now these were other per-

sons mentioning to you, how did you assist in formulating that

plan ? A. I didn't say what you say I said at all. I said at this

conference with Mr. McAneny and Mr. Willcox, a preferential

dividend of eight per cent, was proposed as a basis for further ne-

gotiations. Then, we took it up at the Interborough and figured

upon it for several days and came back with a proposition of nine

per cent.

Q. That is a negotiation as to the amount of a thing, but not

the formulating of a plan. A., If that doesn't suit you, I am

afraid I can't. I have told you what happened.

Q. You said you had formulated a plan oi* aided in formulating

a plan, have you told us all that you did either in formulating

and aiding ? A. I have told you all that I can recall. Here were

these conferences for days and days and nights and nights and

that plan was the result of it. I was there representing the Inter-

borough in that matter. What was said by one and what was said

by another, no man can now recall.

Q. Those were conferences as to the amount, but not confer-

ences in forming a plan. A. Yes, it was.

Q. All right if you think so. By that preferential, do you mean

the six million dollars which was allowed as their income on

their investment ? A. I mean just what I say, they were to have

a preferential of nine per cent, under the plan then talked of on

the entire investment which they had or would have in the sub-

way system, that is the way I recall it.

Mr. Qiuackenbush.— He is talking about the conditions of 1911

and you are thinking of 1912, which he didn't have anything to

do with.
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Mr. Moss.— Was tliere any final agreement that resulted from

your negotiations? A. JSTot at that time, my negotiations con-

tributed their work to the final agreement which was executed

the next year.

Q. You mean in 1913, Mr. Grout? A. ISTo, I think it was

1912. Am I not right about the date ?

Mr. Quackenbush.— The contract was actually signed March

19, 1913, but what I think Mr. Grout refers to is that the minds

of the parties met on the substantial essentials in 1912. A.

That is what I have in mind.

Senator Thompson.— I would like to see the items of your

bill, Mr. Grout. Can you get them for us ? A. I never made any

itemized bill.

Q. Didn't you keep an office record ? A. Yes, I kept an office

rceord.

Q. When you go to a conference for a man don't you make a

memorandum of it ? A. Certainly.

Q. You have got those memoranda ? A. Certainly.

Q. I would like to see them. A. Certainly.

Q. How Jong would it take ? A. I would have to go to my
ofiice and get them.

Q. How far is that? A. 115 Broadway.

Q. We will wait for you.

(Mr. Grout goes for papers and returns.

)

Q. Mr. Grout, I see that this record comes from your ofiice

register? A. It does.

Q. And there are two pages of interest, showing considerable

work and many interviews. I think I would like to go over them,

1911, June 16. A. That date is misplaced. The entry clerk we
had at that time probably made a good many errors. You will

find names misspelled.

Q. June 12, 1911, phone from Mr. Shonts' secretary, E. M.
G. That means a phone to you? A. That means that I made
the entry on the slip and then the entry clerk transcribed it into

the register.

Ql. Then, June 13, interview with Shonts in the matter of re-
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tainer? A. That I preferred to wait report of committee due

to-day.

Q. Well, we have been over that. Fourteenth, conferring with

Shonts after examining report of subway committee and retained.

June 15, conference with Mr. Graynor over one hour. That is

the auditor is it ? A. I don't know.

Q. An employee of the railroad? A. It may have been the

Mayor, I can't say. There is nothing there to indicate and I

have no recollection.

Q. Well, this was G. originally, when did you write in in

pencil the word Gaynor? A. I went over that when I had my
dispute with Mr. Shonts, and it looked as if I would have to go

into a law suit about my bill, and I made corrections in the

spelling of names and I made some corrections from memory of

entries. The entries are not complete by any means. I know,

Mr. Moss, that during the six weeks or so that I was on that mat-

ter I did nothing else, no other business whatsoever.

Senator Thompson.— Originally you put the Mr. G. ? A.

There was nobody with a G. in the matter except the two Gay-

nors. Which Gaynor it was, I don't know. I saw the Mayor

frequently, I saw the auditor frequently.

Mr. Moss.— June 16, consultation one hour with Pepperman,

Shonts' secretary, also one hour with Freedman and Pepperman

'phoned. Do you remember where you saw Mr. Freedman? A.

I do not.

Q. Do you remember what you talked about ? A. He came to

my office several times and I saw him often at the Interborough

offices.

Q. Had you ever done any business for Mr. Freedman before

this ? A. No.

Q. Did you ever have any business relations with him before

this? A. Oh, I think there had been matters in which he was

interested on the other side. I had never done any business for

him.

Q. Did you have any business interests with him ? Any Cor-

porate interests, stock interests or anything with Mr. Freedman ?

A. No.
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Q. Then comes June 20, consultation with Shonts and Rog-

ers. Rogers called here for one hour's consultation. Then June

21, consultation with Freedman. June 22, consultation with

Shonts, with Gaynor, with McAneny, with Shonts. Who was

Gaynor? A. I couldn't tell you that from memory. It prob-

ably was with the auditor because I didn't go with Mr. Shonts to

see the Mayor at any time.

Q. Well, this doesn't necessarily show it, consultation with

Shonts, with Gaynor, with MoAneny, with Shonts.

Senator Thompson.—Did you take the auditor with you to

see Mr. McAneny ? A. He did go with us. He did it constantly.

Q. (By Mr. Moss.) He was the only man who could talk on

the statistics of the company. The next day, June 23, 'phoned

Adamson, also Pepperman. Who is Adamson? A. Adamson

was the Mayor's secretary.

Q. If you 'phoned Mayor Gaynor's secretary on the 23d, isn't

it probable that the consultation with Gaynor on the 22d was

Mayor Oaynor? A. I don't know. I am not going to testify

to probabilities.

Q. What did you 'phone Adamson about? A. I don't remem-

ber.

Q. Do you remember how many times you 'phoned Adamson ?

A. Wo.

Q. Isn't it probable that on the 22d you consulted with Shonts,

which made it advisable for you to see Gaynor, and after con-

ferring with Gaynor, you found it advisable to see McAneny, and

then after you had seen them all, you returned to Shonts? A.

I don't know anything about the probabilities, Mr. Moss.

Q. Wlen I speak that way, I am trying to refresh your recol-

lection. A. That doesn't refresh my recollection at all, that may
have been and may not have been.

Q. This series begins with Shonts and ends with Shonts, but

in the meantime it takes up Gaynor and McAneny. Don't you

think it was a cycle ? A. No, not necessarily.

Q. Don't you think the 'phoning to Adamson was for the pur-

pose of making an appointment or sending some message to the

Mayor? A. I don't know whether it was or not.

Q. Well, on this same day, June 23, appears consultation with
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Shouts and Martin. Who was Martin? A. Martin, the bridge

eominissioner.

Q. He was the representative of the Mayor, wasn't he? A.

He was. The Mayor was not on the committee.

Q. Of course not, but in talking with Martin, you were prac-

tically talking with the Mayor's representative weren't you ? A.

With the representative to a limited extent.

Q. But that was the only relation he had to this matter? A.

But he wasn't the Mayor by any means, the Mayor talked for

himself.

Q. Surely. June 2&, 'phoned Pepperman that I was at Mr.

Shonts' disposal, waited at office 4 :30 to 5 :30. That means prob-

ably that you didn't see him? A. I don't know. There is the

entry.

Senator Thompson.— Have you got any recollection about

that? A. No.

Q. Don't you recollect what you waited there an hour for ? A.

How could I ?

Q. I don't know. A. ISTeither could anybody else.

Q. June 24, saw Pepperman, June 27, saw Shonts and Preed-

man, saw Gaynor twice reported to Pepperman ? A. That was un-

doubtedly the Mayor, because the record would have indicated

that.

Q. There upon that day you had a talk with Shonts and Freed-

man and you have connected them with the conjunction, and,

then follows seeing Mr. Gaynor twice, does that refresh your

recollection what you saw him for? A. Only to this extent that

during that whole period we were trying to find some basis on

which the negotiations could be reopened and we hadn't yet found

it.

Q. The Mayor was not a member of this committee? A. No.

Q. What was the reason for seeing him? A. Because he was

the Mayor, he was a member of the Board of Estimate, the com-

mittee were not supreme.

Q. Were you trying to convert him to your position? A. We
had no position at that time. I was trying to find a basis on which

negotoations could be reopened.
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Q. Did you find him friendly to the reopening of negotiations ?

A. He desired to have both the companies construct subways, he

desired to have the Interborough furnish money for its part and

he desired to have the present Interborough completed, complete

with the H. Everybody desired that and the only question was of

terms. We tried to find a basis on which we could negotiate that

would be mutually satisfactory.

Q. I overlooked this, Reported to Pepperman. Are there any

written reports connected with this matter? A. ISTo.

Q. Have you any documents? A. I don't think so. I don't

know of any.

Q. Were there any papers written? A. There is a reference

there some where to a plan of something or other, but I have no

copy of it.

Q. I will come back to that when we have finished the account.

A. I have no papers that throw any light upon it. The whole

thing was done by personal communication.

Q. You didn't draw up any statements, any propositions, any

plans ? A. There is a reference later on to drawing up some plan.

Q. I guess you better wait till I finish this account. The 28th,

Consultation with Shonts, Freedman and Rogers, 'phoned Low
last night. That is ex-Mayor Low, undoubtedly ? A. Yes.

Q. On the 30th, consulted two hours with Low, Shonts, Ber-

wind, Freedman, Gaynor, Headley, NicoU and Rogers. Do you

remember where that conference was ? A. That was at the Inter-

borough office and with Auditor Gaynor.

Q. June 30, or July 1 ? A. That is an entry I made from

memory afterwards.

Q. Will you kindly read that ? A. I can tell you what it is.

I met Mr. Prendergast at the funeral of Mr. Abraham Abrams

and in coming away in the same conveyance made a suggestion

to me as to the basis of opening the negotiations, as to what it

was I don't recall.

Q. What had Mr. Prendergast's attitude been up to that time ?

A. I don't recall anything definite. As I remember when I took

the matter up, the Board of Estimate generally were in an agree-

ment on the MoAneny report.

Q. Including Mr. Prendergast? A. My recollection is that

A 21
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Q. You have no recollection at all of what the suggestion was

that was the general attitude including Mr. Prendergast, and the

Intcrborough was in absolute disagreement.

that he made there ? A. I can't recall what the suggestion was.

I think the substance of it was that we had better get Shonts and

McAneny and Willcox talking things over again.

Q. July 1, Consultation with Rogers, Pepperman, Martin and

MoDougal. Who was McDougal ? A. McDougal was a real estate

operator in Queens, who was very anxious to get the extension

which runs out to the northern part of Corona.

Q. July 3, Consultation with Martin, 'phone from McAneny.

Do you remember what that was about ? A. Why, no.

Q. July 5, Consultation Shonts, Preedman, Headley, Gaynor,

Pepperman, Martin and Low, all the forenoon. A. Isn't there

another entry that day?

Q. Following it? A. That is the day when I persuaded Mr.

Shonts to let me make the appointment with Mr. McAneny.

Q. Now the same day, conference all afternoon with McAneny,

Willcox, Low, Martin, Shonts and Freedman. With them alto-

gether? A. Yes.

Q. Where ? A. At Mr. McAneny's office. I telephoned to Mr.

Shonts' office late in the forenoon and made the appointment and

then after luncheon we all went up to Mr. McAneny's office and

he sent for Mr. Willcox, or had already sent for him and we were

in conference all the afternoon.

Q. July 6, 'phone with Martin, McAneny and Shonts. A. One

thing that happened at that time I remember distinctly, Mr. Shonts

said to Mr. Willcox, " why go ahead with the city money then and

build it all and then we can make terms easily," and Mr. Willcox

said, " well, that is impossible, we have got to> have private capital."

Q. Who said that ? A. He said, " we have got to have private

capital from the Interborough, the city has not got the funds for

all this construction."

Q. Well, Willcox stood pretty strong for the Interborough using

its own money? A. Everybody did. It was inevitable. Plere

was the difficulty, Mr. Moss, the city was insisting on the immedi-

ate construction, within the next five years of a lot of subways

which, to my mind, ought to have been spread over twenty-five

years. The city didn't have the money to do it with and the city
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had to get private capital from the Interborough. ISTow that pri-

vate capital was not going in unless it was assured of repayment

and of its income. The whole negotiation turned on those ques-

tions.

Q. On the same day consultation with Shonts two and a half

hours, drafted proposition and sent copies with letters to McAneny
and Willeox. Have you that proposition ? A. I have not. I

have looked for that and I can't find it. I don't recall now what

it was.

Q. Well it was sent to McAneny and Willeox, perhaps it will

turn up in their papers, Mr. Chairman. You sent it to them ?

A. That is the entry and undoubtedly so.

Q. Was that proposition the result of the interview the day

before? A. I presume it was the result of that plus some con-

sideration that we had given it. It is something that disappeared

from memory, because it was only a step in the negotiation.

Q. Well, the 'phone that you had before you sent out this

proposition was with Martin, McAneny and Shonts. There is a

combination of Martin, Mayor Gaynor's representative, McAneny
and Shonts. Do you remember what that 'phone was ? A. I do

not.

Q. What relation did it have to the proposition ? A. How
could anybody remember such a thing?

Q. I don't know. It might be very difficult and yet I am going

to ask you these questions because you may happen to remember

them. A. If there is any fact that occurs to me, I will state it.

Senator Thompson.— Were these conferences that you had with

these oifiicers in their official capacity, or were they confidential ?

A. In their official capacity.

Q. So that if you wrote any letters or propositions to them, they

were official documents ? A. I don't know how they treated them.

They were written to them at their offices, and they were addressed

to them in their offi'cial capacity.

Q. Consequently, they would be official documents ? A. I sup-

pose so, and yet I don't know that they necessarily would.

Q. (By Mr. Moss) July 6, received from Martin report of ten-

oent fare proceedings, wrote MeAnemy and Willeox relative to ele-
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vated railroad values given therein. Have you that letter ? A. I

have not.

Q. Have you looked for it ? A. I don't know that I will. Do

you mean to make a search through my letter book to find it ? It

doesn't concern this thing at all. I am not at your command to

find time for hunting for old things like that.

Q'. I have no command to you. I only asked you if you would.

A. Well, I won't. It has no relation to this thing and its substance

is sufficiently stated in,' that entry.

Q. What is the use of getting so many words in this ? I asked

you a polite question. A. I don't think so.

Q. I simply asked you if you would. Why do you talk so much

about this ? A. I said it has nothing to do with this committee,

and I won't do it. Go on with your next question.

Ql. Don't tell me to go on with your next question. Just stop

a moment and get your composure, Mr. G-rout. A. I am not losing

my composure.

Q. Why it is a simple little question. A. It is an impertinence.

Senator Thompson.— It is not an impertinence. A. I think

it is.

Q. You can express yourself after you get off the stand on that.

You are here as a witness and you are to answer the questions,

and if some question don't seem proper to you, why you appeal

to the chair and we will try to take care of it. A. I appeal to the

chair. I won't answer this question.

Senator Thompson.— We won't permit to volunteer these

things. A. Go' ahead with your examination.

Semator Thompson.— Don't you lecture the lawyer either.

Q. (By Mr. Moss) I asked you this, Mr. Grout, because this

is a letter to two public officials, MoAneny and Willcox, relative to

elevated railroad values and a part of the particulars of the ser-

vices which you rendered a bill for and, what I am asking you

and what I want you to answer is, have you a copy of that letter ?

A. There may be in my letter books.

Q. Are you willing to look for it and let us have it if you find

it ? (Marked Exhibit No. 1.) A. Don't mark that.
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Senator Thompson.— I am going to put it in evidence. I ob-

ject to it being marked. You have no right tO' mark my papers.

Q. (By Mr. Moss) What is your answer to my question ? A. I

didn't hear you.

Q. I will put it again. Are you willing tO' look in your letter

book and see if you can find that letter which you wrote to Mc-

Aneny and Willoox, relative to elevated railroad values on July

6, 1911 ? A. I told you already I will not because it has no rela-

tion to that matter whatsoever.

Q. You clouded that in so many words that I didn't know that

I understood you. ISText item is July 6. Wrote MoAneny and

Willoox, calling their attention to proceedings re Coney Island

ten-cent fare in March, 1910. Do you know whether you have a

copy of that letter ? A. I presume so, I don't know.

Qi. Are you willing to look and see if you have? A. I don't

see that that has^ any bearing—
Q. Are you willing to do it? A. I don't see that it has any

bearing—
Q. Will you look ? A. I don't think I will.

Q. Hasn't it any thing to do with this matter ? A. 'No.

Senator Thompson.— Then, why did you charge the Interbor-

ough for doing it? A. I didn't. It happened to be entered in

there because it has something to do in connection with this thing.

Q. (By Mr. Moss) It is the details which you have gone will-

ingly and furnished us voluntarily as the basis for the charge which

you made, and I want to know, Mr. Grout, whether there is any

reason which you are not willing to state why you will not pro-

duce those copies ? A. There is no reason except that they have no

bearing on this thing whatsoever.

Q. How do we know that? A. Then I will look for them and

get them if you put it that way. If you make any imputation of

that sort, I will look for them.

Q. There is no imputation, but this is an investigation. A.

Yes, I know.

Q. And it is only for that reason. If there is nothing interest-

ing in it, why no harm is done. A. My only reason to say that T

wouldn't look was because I thought it was useless trouble, but if
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you suggest there is any reason for not -wanting to do it other than

that, I will find it.

Q. Would it he very much trouble to look for those letter hooks

of July, 1911 ? A. It will be a great deal of trouble, but I will

do it.

Q,. July 7. All day on matter, conferences with Martin, Mc-

Dougal, Mitchel, Shonts, Gaynor, Mitchel's accountants, Low, Mc-

Aneny, Willcax, Headley and Pepperman. Proposition of eight

per cent, preferential made. A. That is a pencil memorandum

added from memory later on, and I am not absolutely sure of that

date. I think that is the date, because I think I looked it up on

the calendar to see whether that fell on a Priday.

Q. Was the Gaynor in this instance. Mayor Gaynor? A. Let

me see that. I think not.

Q. July Y. Wrote editor of Brooklyn Eagle re retainer. Will

you explain that ? A. Why there was some misstatement of fact

of some sort in the paper that I wrote' to correct. Like the other

letters it has nothing to do with the ease.

Q. July 10. Conferences all day. In forenoon, Mr. Shonts,

Berwind, Freedman, Qiuaekenbush, Gaynor, Low. Saw Mayor

Gaynor, then Shonts, Berwind, Qiuaekenbush. In afteirnoon, Will-

cox, McAneny, Low, Shonts, Gaynor, Davison. Is the Gaynor in

all these instances. Mayor Gaynor? A. I think not.

Q. Only in the one? A. Only in the one where he is named as

Mayor.

Q. Do you remember where you saw Mayor Gaynor on that

date ? A. I went to his office, undoubtedly.

Q. Was Mr. Shonts there? A. I had no interview with Mr.

Gaynor when Mr. Shonts was present.

Q. July 11. Conference in morning. Public Service Commis-

sion and Board of Estimate Committee. A. That refers to Mc-

Aneny, Cromwell and Miller.

Q. Morgan, D'avison, Shonts, Gaynor and Low, later were

Shonts, Headley, Quackenbush. In afteirnoon saw Pepperman and

Berwind and others. The same day. Conference all evening at

Metropolitan Club and Willcox's house with P'nblic Service Com-

mission, Board of Estimate Committee, Inteirbo'rough and Morgan

people and Low. These were all together at the Metropolitan Club
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with theon ? A. Yes. At those conferences there were twelve or

fifteen people there.

Q. July 12, in conference all day. Mayor Gaynor, Mitehel,

Shonts, Freedman, McDougal, phone with Low. Thirteenth, saw

Mayor Gaynor, phones with Shonts and Pepperman, conference

with McDougal. Eourteenth, phoned with McDougal and Shonts,

conference Shonts, Freedman, Quaekenbush, long consultation,

Shonts, Freedman, Mitehel. D'oes that mean that Mitehel was with

Shonts and Freedman ? A. Mr. Shonts and Mr. Freedman and I

went to Mr. Mitehel's law ofE'ee and had a conference over this

matter.

Q. Sixteenth, in conference 8 :30 to 12 :00 p. m.. Board of Esti-

mate Committee, Puhlic Service Committee, Shonts, Gaynor,

Freedman and Low. Seventeenth, saw Mayor Gaynor and Gres-

ser. Phone from Shonts. Saw Headley, Q,uackenhush and Pep-

perman. Who was Grosser ? A. He was president of the Borough

of Queens and a member of the Bloard of Estimate.

Q. On the same day, the I7th, saw Mayor Gaynor, conference

with Shonts, Freedman and McDougal, then with Low and Mor-

gan, Davison, Shonts, Freedman and Mayor. Db you remember

where that was ? A. Let me see, that— I undoubtedly went to the

Mayor's office to see him. He was not present at any of these

conferences.

Q. The third entry on the I7th, eonferernce 5 :30 to 7 :30, Met-

ropolitan Club. Bbard of Estimate consultation, Mitehel, Pren-

dergast, Low, Morgan, Davison, Shonts, Freedman and Gaynor.

A. That is Gaynor, the Auditor.

Q'. Eighteenth, conference with Shonts and Freedman. one hnnr

at Mayor's office. Attended meeting Bbard of Directors, then

worked with Shonts and committee and counsel until 1 a. m. A.

Does that say I had a conference with Shonts and Freedman at the

Mayor's office?

Q. It seems so. A. My recollection is that I never saw the three

of them together. That is not oorreetly written.

Q|. Will you give it to us as you think it ought to be ? A. Well,

I don't know, I am sure. I didn't go with Shonts and Freedman

to the Mayor's office. I am sure of that.

Q!. ISTineteenth, consultation with Shonts, attended meeting
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Board of Directors, then with Shonts and Quackenbush, at Public

Service Commission and Committee of Board of Estimate, saw

Mayor Gaynor, phoned Gresser, consultation with Shonts, new
offer submitted. Have you any copy of that offer, Mr. Grout ? A.

It is in the Board of Estimate records, of course. I haven't any

copy of it.

Senator Thompson.—^Who was Gresser? A. President of the

Biorough of Queens.

Q. What did you phone him about ? A. I couldn't tell you, any

more than I can tell you what I saw any one of them about. It was

about this general proposition.

Q. (By Mr. Moss) Do you know who submitted this offer that is

mentioned in the entry of the 19th of July ? A. I presume it was

submitted by the representatives of the Interborough.

Q. Why have you it in your entries? A. Because one of the

representatives of the Interborough was at these conferences.

Q. Did you submit it ? A. I couldn't tell you whether I person-

ally handed it over or not.

Q. Twentieth, saw Mayor Gaynor, attended Board of Estimate

meeting, proposition defeated. What proposition was that? A.

That was the proposition for the nine per cent, preferential.

Q. Then that will appear in the minutes of the Board of Es-

timate? A. Yes, Mayor Gaynor refused ot vote for it, or con-

sider it at any time while I had anything to do with the matter.

He only came around to it later on, the next winter.

Senator Thompson.— Somebody else refused to vote for it. A.

Mr. Prendergast changed his mind over night. I say changed

his mind. He had indicated that he was favorable to it, and then

when he came to the voting, he voted against it.

Q. (By Mr. Moss.) Did he ever tell you why he did that? A.

ISTothing except his public statements.

Q. Of course, we can get that just as well as you, but you

never had any consultation or talk with him? A. Wot after the

conference where there were a dozen or fifteen of us together up-

town, when it was agreed to. Mr. Gresser votd against it, be-

cause Mr. Gresser Avas voting the way the Mayor was.

Q. Twenty-iirst, phone with Shonts, 24th, conference with
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Freedman and Nicoll, and that ends this statement. Now at the

ending of this statement, Mr. Grout, it appears that the propo-

sition which was submitted had been defeated, and that is the end

of the account. Did you consider that the work for which

you were engaged had been accomplished? A. I did not. I

wanted to see what the final result of the thing was. I felt con-

fident that that proposition could eventually go through. I could

see no other possible way in which the city could obtain what it

wanted in the way of construction of additional subways by pri-

vate capital except by substantially this arrangement, and I felt

that it would gravitate its way through and it did eventually by

the efforts of the Pennsylvania Railroad.

Q. Did Mayor Gaynor know that you were retained by the In-

terborough Rapid Transit Company? A. Certainly, they all

knew it.

Q. Did Mr. Prendergast, Mr. Mitchel? A. Certainly, they

knew it.

Q. After these proceedings terminated, which appear upon your

record just read in the evidence, did you meet Mr. Mitchel and

talk subway matters with him ? A. I don't think so.

Q. Did you meet Mr. Prendergast and talk of subway mat-

ters? A. I don't recall it.

Q. Did you meet Mayor Gaynor and talk subway matters after

this date? A. I may have, I don't recall. I kept no further

entries of the matter after that.

Q. While you are looking for those two letters, Mr. Grout,

are you willing to make your examination cover the whole of

June and July and see if there is anything there ? A. I will look

and see any letter that is there.

Q. And any documents that relate to the matter? A. I don't

think there is any document.

Q. Well, if you find anything, Mr. Grout,— A. If I find any-

thing, you are entitled and welcome to it all.

Q. Did you see any ofiicial in reference to your employment

before you were employed ? A. No, sir.

Q. Did you talk with any of them ? A. No, sir.

Q. You say you don't remember any of these conversations

you had with these gentlemen that you mentioned in your book?
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A. I don't remember a particular conversation, I remember the

general subject of conversation, and the discussion of the general

terms.

Q. You can't remember any particular conversation at all?

A. Not further than I have stated. The conversations sometimes

lasted four or five hours and can hardly be recalled.

Q. Did you expect this matter to go through on the 20th of

July when you took it up ? A. ISTot on the 20th, on the 19th we

expected it to go through, but on the 20th we didn't because Mr.

Prendergast and Mr. Gaynor had both announced publicly their

opposition to it that morning.

Q. On the 19th you expected it? A. On the 19th we expected

that Mr. Prendergast would vote for it.

Q. What was the date that you telephoned to Mr. Grosser? A.-

I telephoned him twice just before that.

Q. Did' he tell you that he would vote for it ? A. Mr. Gresser

told me he was going to vote the way the Mayor voted.

Q. And you were interested in how they voted ? A. We were

anxious to get this through if we could.

Q. You knew that it took twelve votes to put it over? A. It

did not.

Q. How many did it take? A. Nine.

Q. You thought nine was enough? A. There is no question

about it. The Charter provides that a majority of votes will take

the thing through the Board of Estimate. The rule of the Board

of Estimate is that when a matter comes up for the first time it

requires twelve votes.

Q. You think that nine votes would have been sufficient ? A.

That was my understanding of it.

Q. Then why did you care how Mr. Gresser voted? A. Be-

cause we wanted all the votes we could get. We never knew until

the vote was taken how anybody would vote except Mr. McAneny,

Mr. Cromwell and Mr. Mitchel.

Q. You say the Interborough required only nine? A. Is

there anything about twelve? Senator, that is the law as to mat-

ters in the Board of Estimate generally, unless there was some

special provision.

Q. Did you look into that during this service ? A. No.
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Q. Didn't look into it ? A. No, we wanted to carry it.

Q. Well, if you wanted to carry it, you would become satisfied

as to how many votes it took. A. That question never came up

as to whether there were nine or twelve required.

Q. (By Mr. Moss.) In the letter of Mr. Rogers, which is at-

tached to your final bill, or final receipt, occurs a sentence which

I want you to tell me about. The letter says :

" ITovember 23, 1912.

" Dear Sir :

" At various times Mr. Edward M. Grout has presented a

bill for professional services rendered the Interborough Com-

pany in the amount of fifteen thousand, being alleged to be

a balance due him in addition to a ten thousand dollar re-

tainer which was paid him on July 6, 1911. I have been in-

directly treating with Mr. Grout for a reconsideration of this

bill and finally have through a third party, arranged to com-

promise the matter by paying him seventy-five hundred dol-

lars to be in full for all his services to date.
"

Can you tell us who was the third party ? A. Yes, Morgan J.

O'Brien. When Mr. Shouts raised a question about it I put it in

Mr. O'Brien's hands and he took it up with Mr. Shonts directly,

and also, I suppose, with Mr. Eogers.

(Exhibit JSTo. 1, consisting of two sheets, returned to the wit-

ness.)

Mr. Grout.—If I find those letters, I will send you copies of

them. They are of no importance.

Mr. Moss.— I don't suppose they are, but I think we should

have them.

Senator Thompson.— If there is no objection, we will suspend

until next week Eriday, that is the 7th of April at 11 :00 o'clock.
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APRIL 17, 1916

Coeonee's Court Eoom, Municipal Building,

The Committee met pursuant to adjournment, Assemblyman

Aaron Feinberg in the chair. The Committee, on the request of

Senator George F. Thompson, Chairman, adjourned until Satur-

day, April 8, 1916, to meet in this same place.

The Committee was called to order by Mr. Feinberg, Acting

Chairman.

Mr. Moss.— Mr. Chairman, I have had a message from Senator

Thompson, saying he has been delayed and will be here later, but

we wish to start now.

Is Mr. Eadie here ?

Mr. Eadie comes forward and is sworn.

Mr. Moss.— Mr. Eadie, are you a lawyer with an office at 27

Cedar Street?

Mr. Eadie.— Yes, sir.

Q. And you are counsel for the Flushing Association? A.

Yes, sir.

Q. What is the object of that Association? A. Its object is to

make Flushing a better place to live in. It performs civic func-

tions for Flushing.

Q. And it has paid some attention to transportation, hasn't it ?

A. Yes, sir.

Q. Particularly with reference to the New York and Queens

County Railway Company ? A. Yes, sir.

Q. How are the people of Flushing interested in the opera-

tion of that railway ? A. A great many of them use the lines of

that railway daily, going and coming out from Manhattan.

Q. Can you tell us in a few words the general route of that rail-

way, what places it connects? A. The Flushing people use it

from Flushing to 59 th Street and Second Avenue, Manhattan, and

also from Flushing to Jamaica.

Q. And are there other towns or places on it of importance be-
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sides Flushing and Jamaica? A. Yes, sir, it goes through Co-

rona, Elmhurst, and Woodside.

Q. How long has the Association been investigating the railway

conditions ? A. Well, the principal investigation took place last

year before I became counsel.

Q. I wish to put on the record, Mr. Chairman, the names of the

officers of the Association. A. Samuel D. Jones, President,

George W. Benton, First Vice President, Burdette Phillips, Sec-

ond Vice President, Daniel A. Weigt, Third Vice President,

Harry H. Murphy, Treasurer, Gardner L. Van Dusen, Corres-

ponding Secretary, Leon S. Chase, Recording Secretary, James S.

Eadie, Counsel.

Q. Does this society have within it some of the leading business

and prominent people of Flushing? A. Yes, sir.

Q. Represents Flushing, does it ? A. Yes, sir.

Q. I would like to read into evidence, Mr. Chairman, the letter

which was received March 2, 1916, which brings this matter to

our attention.

The Flushing Association.

" Flushing, 'New York,

" March 2d, 1916.

" Hon. George F. Thompson,
" Chairman of Legislative Committee to

" Investigate Public Service Commission,

"165 Broadway, New York City.

" Dear Sir :

" About a year ago the Flushing Association, through its

counsel, John Holley Clark, Jr., made a careful investigation

of the management of the New York & Queens County Rail-

way Company. As a result of this investigation it was found

that the Interborough Rapid Transit Company owned a vast

majority, in fact, practically all, of the stock of the New
York & Queens County Railway Company ; that the Inter-

borough Rapid Transit Company, through its control, forced

the New York & Queens County Railway Company to close

its (the New York & Queens County Railway's) power sta-

tion and purchase power at an exorbitant rate from the Inter-

borough Rapid Transit Company ; That the Interborough
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Eapid Transit Company, through its control, forced the New
York & Queens County Eailway Company to purchase from

the Interborough Eapid Transit Company 50 steel cars

which, because of their size and weight, injured the tracks

of the New York & Queens County Eailway Company and

required much more power for their operation than was or-

dinarily used by the cars of normal size. In short, this inves-

tigation proved that the deficit as shown on the books of the

New York «& Queens County Eailway Company for the past

few years is and has been one manufactured through the

milking- by the Interborough Eapid Transit Company and

that, had the New York & Queens County Eailway Company

been permitted to purchase power and cars at a reasonable

rate, it would have today a surplus of considerable size in-

stead of its manufactured deficit.

" At the last meeting of the Flushing Association I was in-

structed to forward to you the information briefly outlined

above, discovered and compiled by John Holley Clark, Jr.,

Will you kindly examine the enclosed information

very carefully so that you may appreciate its value

and relevancy to your investigation and will you not

examine those men who are concerned in the mismanage-

ment of the New York & Queens County Eailway Company

so that the Public Service Commission and the public at

large may know the truth as it exists and may assist the

Flushing Association in obtaining the much needed relief

from the grossly inadequate service aiforded to us at present

by the New York & Queens County Eailway Company.
" Please note that the exorbitant charge for power made

to the New York & Queens County Eailway Company by the

Interborough Eapid Transit Company and mentioned by me
above is included in the statement of income of the Inter-

borough Eapid Transit Company for. the years 1910-11 on

which incomes is based the preferential of the Interborough

Eapid Transit Company in connection with its contracts

with the City of New York.

" Some of the statistics in the enclosure marked ' C ' are

missing but I send you this enclosure, nevertheless, as the
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omissions are relatively unimportant and the statement itself

contains important data and references by means of which

these data can be verified.

" Kindly acknowledge the receipt of this letter and its en-

closures.

" Very truly yours,

(" Signed) " James S. Eadie, Counsel. "

Did you have anything to do, Mr. Eadie, with the preparation

of the data that you furnished with this letter ? A. !N"o, sir.

Q. The data I have, which is referred to in the letter, were pre-

pared by Mt. Clark ? A. Yes, sir.

Q. And this matter that you have referred to here, of inade-

quate service, you do know of that personally ? A. Yes, sir.

Q. Will you please describe that in a few words? A. During

the rush hours of the morning and evening, the cars from 59th

Street and Second Avenue to Flushing are so over-crowded that it

is sometimes impossible to get on cars, and during the rush hours

it is almost always impossible for all those who are in the cars to

obtain seats. In fact, during the rush hours the cars are very

crowded.

Q. And how about the frequency of the cars ? Are enough cars

supplied ? A. 'No. The over-crowding is largely due to the fact that

the number of cars is tooi few.

Q. What is their headway during the rush hours—: about how

many minutes apart are they ? A.- 1 am not familiar enough with

the conditions to know.

Q. Have you noticed anything or learned anything with re-

gard to accidents on that railroad— the frequency of accidents ?

A. Only through' reading the data compiled by Mr. Clark.

Q. Did you have any conversation with Mr. Clark about this

communication which you sent to us? A. Yes, sif.,

Q. When was that conversation had ? A. Directly after the

meeting of the Mushing Association at whiqh I .was directed to

prepare the data.

Q. So that the matter was fresh in mind between you and him

before you sent it to us ? A. Yes, sir.

0. I will ask you to remain in the room for a few minutes, Mr.

Eadie. Mr. Weber?
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Mr. a. F. Weber comes to the witness stand and is sworn.

Mr. Moss.—' Mr. Weber, you are Chief Statistician of the Pub-

lic Service Commissio'n, are you not ?

Mr. Weber.—^Yes, sir.

Q. Did you last year prepare a report on the ISTew York &

Queens County Eailway Company ? A. I did.

Q. Have you it with you ? If you have, please produce it. A.

This is the original report that was introduced in evidence in the

proceedings in Case 1848.

Q. What was the nature of that case ? A. That was an investi-

gation as to the service of the equipment of the New York &

Queens County Railway Company.

Q. Has that case been finished ? A. I don't know.

Q. Was that case based on the complaint that the service was

inadequate ? A. I am not familiar with the complaint, Mr. Moss.

I was merely asked to' prepare an analysis or report upon the finan-

cial condition of the company, and I haven't followed the case.

The Chairman.— What department of your Commission has

charge of statistics relevant to the operations ? A. The Biureau of

Statistics and Counts.

Q. Are you connected with that Bureau ? A. I am the head of

the Bureau.

Q. But who under you would know the method of operations ?

A. The financial reports of this company and of all companies are

filed inl the Bureau of Statistics and Counts, of which I am the

head. Then, of course, the Commission has a Transportation De-

partment, which has to do with inspeotiong and observations of

trafijc, and they collate data as to traffic conditions.

Q. But who is the person that we would have to bring to this

Committee to give us the testimony about how they operate ears

and the number of cars ? A. Mr. Joseph Johnsffn, the Chief of

the Bureau of Transit Inspection, would be more familiar with

the actual operating conditions.

Mr. Moss.— Did you have any conversation with Mr. Holley
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Clark, or were your statistics based upon your own investigation ?

A. Absolutely.

Q. So that your source of information is independent of his ?

A. Entirely.

Q. Mr. Chairman, this is a very interesting report, as I have

glanced over it, and I want to read in evidence the first twO' and

a half pages of it, which will be enough for the purpose of record.

" FINANCIAL CONDITION O'F NEW YOEK &
QUEENS COUNTY RAILWAY COMPANY.

" On. June 30, 1914, the Interborough Rapid Transit Com-

pany owned $3,204,800 par value of the $3,235,000 outstand-

ing capital stock of the New York & Queens County Railway

Company. Stock control was acquired by the Interborough

as of December 29, 1903. The following table gives the op-

erating result-s in the -last fiscal year as compared with the

year preceding Interborough control.

"In the eleven years of Interborough control, traffic and reve-

nue have doubled, but operating expenses have increased

three-fold in face of the fact that car operation, or service as

measured by the oar mileage, has increased only 1.86 times.

The heaviest increases in expenses are seen toi be those in-

curred for maintenance, but even the direct cost of car oper-

ation has increased 2.61 times.

" In order to ascertain the causes of this change, a series

of schedules have been compiled from the annual reports by

George W. Shipway, C. P. A., of the Bureau of Statistics and

Accounts, giving the detailed figures as toi property accounts

and operating accounts for the entire period. From an analy-

sis of these figures and the two diagrams (A and B) based

on them, the following conclusions may be drawn

:

" 1. Expenses since 1906 have been abnormally high, hav-

ing increased from 60 per cent, to^ 85 per cent, of the revenue

and from about 14 to 18 cents or more per car mile.

" 2. The principal causes of such increase in expenses are

deferred maintenance

—

•"

May I ask what that means? A. It is maintenance that has
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been delayed or' aoeumulated. It comes in one or two years or in a

siiort period instead of being taken care of normally from year

to year.

Q. I will continue:

" 2. The principal causes of sucli increase in expenses are

deferred maintenance and over charges for power, etc., fur-

nished by the controlling company.

" 3. The expenditures for maintenance prior to 1903 were

small and probably inadequate. In any event, the property

when acquired by the Interborough was certain to require

heavy deferred replacements in the near future and as no fund

had been accumulated to make such replacements, the so-

called surplus in 1903 was fictitious. The purchaser of the

property assumed the liability to m.ake these replacements,

which are properly chargeable against accumulated surplus

and not against current revenue.

" 4. It would appear thiat the purchase of fifty steel cars in

1908 has unduly burdened the property, (1) by increasing

wear and tear of tracks as well as equipment, (2) by increas-

ing accidents and pecuniary damages arising from claims for

personal injury, and (3) by doubling the interest charges on

the investment in fifty cars.

" 5. For five years, 1908-1912, inclusive, the Interborough

charged the company one and one-fourths cents per kilowatt

hour for alternating current. In 1913 and 1914 the charare

was reduced to three-fourth cent. Had the latter rate, which

would appear to be a fair rate, been charged from the begin-

ning, it would have meant a reduction in the expenses and the

resulting deficit of the company of $398,272.17.

" 0. If the excessive charges for power and the extraordi-

nary maintenance expenses, representing a liabilitv of the

owners of the property and not a proper charge against cur-

rent revenues, be eliminated, the operating ratio for this com-

pany (including an allowance of 20 prr cent, of the revenues

after repairs and renewals or depreciationV will not exceed 75

per cent. (Exclusive of taxes). With an operating ratio of

75 per cent., the net revenue would have sufficed to pay taxes

and bond interest in every year of the period that now shows
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a deficit, and the surplus available for interest on Inter-

borough Rapid Transit notes for the entire period would have

been approximately $490,000 as against actual charges of

$736,497.55. Included in the latter sum is approximately

$300,000 of interest charged on the cost of fifty steel cars."

Mr. Weber, do you remember what the charge for each of those

steel cars was ? Is there anything here that will show? A. Origi-

nally, it was between $13,000 and $14,000 for each, then there

were alterations and additions and betterments and so on subse-

quently made. That was the original cost.

Q. Do you know from whom or from what place these cars

were purchased by the New York & Qlueens County Railway Com-
pany ? A. According to the testimony of the company's officers,

they were bought from— I can't say absolutely from the Inter-

borough Rapid Transit Company, but they were cars that were

originally bought for use in the Queensboro Subway, the Stcin-

way Tunnel, and as to the company that had the title to them,

I have no absolute knowledge.

Q. Then it is that these cars belonged to the Interborough Com-

pany, which had them to use in the Steinway Tunnel, but which,

not using them in the Steinway Tunnel, turned them over to this

Queens County Railway Company at the cost to the Interborough,

wldch was between $13,000 and $14,000 ? Am I right ? A. That

is true. If the Interborough didn't hold title to them itself, the

title was held through some one of its companies. It would be

possible that it would be in the New York and Long Island Com-

pany.

Q. Do yon know whether the price charged for those cars to

the Queens County Railway Company was the price that the In-

terborough Company paid for them ? A. That I do not know.

Q. Now, continuing the reading of this report, we have thi' com-

parison of operating results for the fiscal years 1903 and 1914;

that is, a comparison of those two years. " Revenue from trans-

portation: 190v3, $612,347.69; 1914, $1,342,652.45. Ratio of

increase, $2.19."

Now we come to operating expenses. " For maintaining way

and structures, in 1903, $28,320.02. 1914, for maintaining way

and structures, $238,526.32. Ratio of increase, 8.42."
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The Chairmaii.— Does that mean that it increased eight times?

Mr. Moss.— Eight and forty-two hundredths times. " Main-

tenance of rolling stock expenditure— 1903, $35,527.14; 1914,

$147,746.78. Eatio of increase, 4.16."

Wow, power purchased in 1903— that is when they had their

own power plant ?

Mr. Weber.— That is true.

Mr. Moss.— "Power purchased in 1903 — nothing. In 1914,

$20'8,473.92." But there there was an expense of operating their

own plant in 1903, which was $68,370.42. " Operation of cars—
expense in 1903, $147,916.42; expense in 1914, $3&5,735.84—
an increase of 2.61."

"Injuries and damages — expense in 1903, $42,726.15; in

1914, $109,350.27— an increase of 2.56."

I omit a few small items and read the total :
" Total operating

expenses— 1903, $363,744.40; 1914, $1,152,860.94, being 3.17

times."

(The report from which the above statistics were taken was

marked Exhibit 1, April 8.).

Have you anything there, Mr. "Weber, which would show the

salary of the president of that company ? A. 'No, sir.

(Mr. Weber is excused from the stand, with a request to remain

in the room.)

Mb. John ITolley Claek^ Jr., is called to the stand and

sworn.

Mr. Moss.— You were formerly counsel for the Flushing As-

sociation ?

IMr. Clark— I was.

Q. And when you were counsel for the Association, did you pre-

pare the reports which were submitted by Mr. Eadie? A. Yes,

sir.

Q. Who requested you to prepare these reports ? A. Nobody.

I did it on my own initiative.
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Q. Wasn't there action in the Association before you prepared

them ? A. I believe that I prepared the first one before there was

any action, and then I was told to proceed with the investigation.

Q. Well, there was a pretty general state of mind in the Asso-

ciation and among the people of Flushing, wasn't there ? A. Yes,

sir.

Q. And have you found that the feeling of the people of Flush-

ing on this subject is echoed in other communities along the line

of this railroad ? A. I think it is, yes.

Q. You are now in the Public Service Commission, are you ?

A. Yes, sir.

Q. Holding what position ? A. Secretary to Commissioner

Hayward.

Q. Do you know about this case that has been pending that

Mr. Weber referred to. Case 1848 ? A. Yes, sir.

Q. What is that, Mr. Clark? A. That was an investigation

on the motion of the Commission into the service of the equipment

of the New York and Q^ueens County line. It was inaugurated

in July, 1914, and I came into the case about in October.

Q. Of 1914 ? A. Yes. An order was made for service which

was to have gone into effect sometime in December of 1914, but

the company didn't have sufficient cars to comply with the order,

so they returned a rehearing. In fact, there were two rehearings

that extended up to last June.

Q. June of 1915 ? A. Yes, and the case was closed last Sep-

tember by modified order.

Q. Can you give us a general purport of that order? A. The

modified order provided that they should buy additional power

equipment for the road, but it didn't provide for service.

Q. It didn't provide for additional cars ? A-. ISTo, it did not.

Q. But it provided for additional power? A. Yes.

Q. Did it say how they were to get that power? A. Well, it

was additions to their sub-stations and transmission lines. They

had been running for years with no reserve, so that whenever

there was any breakdown, they had to buy power from some out-

side concern— the Long Island Railroad Company. They

couldn't carry the power from the sub-stations to the tracks, be-

cause they didn't have enough equipment for that purpose. They
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couldn't run any more ears than they had without additional

equipment.

Q. Well, has there heen any improvement in the service? A.

ISTo', I don't think there has been any marked improvement, be-

cause there couldn't be without additional cars. They have been

running about ninety-six and ninety-seven per cent, of their equip-

ment right along.

Q. What about the provisions for additional power? Have

they done anything? A. Yes, they are in the process of comple-

tion— supposed to be by May first of this year.

Q. Are they getting all their power from the Interborough ?

A. Practically all.

Q. If they had not sunk so much money in these steel cars they

would have had money to buy other cars, wouldn't they? A.

they didn't have the money that they sank; of course, if the In-

terborough wanted to advance the money, they could have bought

three times as many cars as they did get.

Q. These reports of yours, which are marked in pencil, "A,"
" B " and " C "— did yO'U bring these to the attention of any

member of the Public Service Commission ? A. Yes.

Q. All the facts were put in this case ? A. Yes.

Q. All of tlies© facts were put in in Case 1848 ? A. Yes, sir,

all those facts.

Q. And these facts represented the investigation and study

which you gave to the subject as counsel of the Association? A.

Yes sir.

Q. Did you bring these facts to the attention of any particular

Commissioner? Did you speak to any one Commissioner more
than you did to others ? A. I think I spoke to Commissioner Hay-
ward when I was counsel to this committee more than anybody
else.

Q. That is before you became an associate of the Commissioner ?

A. Yes, sir.

Q. As counsel to the Flushing Association, you saw Commis-
sioner Hayward ? A. Yes.

Q. And did you give him all these facts? A. Yes. He used

them in the hearing for this committee.

Q. Will you state what Mr. Hayward or any other Commis-
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sioner has done -with regard to these facts other than what ap-

pears in the order in Case 1848 ? A. Well, nothing has been done.

The Chairman.

—

The net result of all this agitation was the

modification of the original order, which compelled them to buy

more power ? A. To put in more transmission equipment.

Q. To buy more power from the Interborough ? A. Oh, no,

that isn't the idea. It is so they wouldn't have to buy. Of course,

when they have to buy break-down power, they have to pay more

than they would pay if they got all their power from the Inter-

borough. They ought to have a reserve supply, so that if there is a

break-down they wouldn't have a delay, because it not only means

buying power, but it means a delay.

Q. They take a reserve force from the Interborough anywhere

they can get it ? A. Wo, they haven't the wires to send the power

out. If there is anything broken down or if they had a particu-

larly heavy rush, they wouldn't have anything to take care of the

power they have got.

Mr. Moss.— I want to call your attention to several statements

in this report. I will take first the report of the Transportation

Committee, signed by you as Chairman of the Transportation Com-

mittee.

" In December, 1903, the Interborough acquired the I^ew

York and Queens by the purchase of practically the entire

capital stock, which it holds to-day. The road had a surplus

in 1903 of $137,000, which was increased to $237,000 in

June, 1907, under Interborough management."

Up to that point the Interborough management hadn't hurt any ?

A. Apparently not, but you understand, of course, that I am not

a C. P. A. I don't know about those things.

Q. " In July, 1907, the Public Service Commission came

into being and before June, 1908, the ISTew York and Queens

had taken two steps, which opened the door to Interborough

looting and made inevitable a certain and increasing loss on

its operations."

Did you mean to suggest in this, Mr. Clark, that the coming

into being of the Public Service Commission had given the Inter-

borough an opportunity to do that which they had not done before ?
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A. I thought at that time that the Interborough had manufactured

this deficit to enlist the sympathy of the public and to give a rea-

sonable excuse for not giving good service. They impressed the

public generally vs^ith the fact that they don't give it, now that

there is a Board tO' make them give it.

Q. The Board didn't make them do any better. A. If that

was their reason for making this deficit, they got away with it.

Q. You used the word " looting." That is the way you felt

about it? A. Yes.

Q. You say first that here are two steps which were taken that

opened the door to Interborough looting:

" First, the Qiueens road purchased from the Interborough

fifty steel cars for $696,000, or $14,000 apiece. The ordi-

nary car costs $4,500."

ISTow, that ordinary car wouldn't have torn up the tracks as these

heavy steel cars, would it? A. ISTo.

Q. Heavy steel cars that were made to operate upon the speci-

ally prepared road bed of a tunnel were altogether out of place

as put upon the surface of the ground ? A. Yes. They have since

put better tracks in.

Q. But it requires unusually heavy tracks to take care of those

unusually heavy cars, and is there any advantage gained in the

operation of the road by those heavy steel cars? A. I can't see

it. I have never understood it.

Q. It hurts the road, doesn't it ? A. It certainly does.

Q. It causes accidents? A. Yes, sir.

Q. Cars are not so easily handled, are they ? A. ~So.

Q. In a tunnel they wouldn't have to stop every two or three

blocks, but on the surface they have got to stop every here and

there to take on passengers.

" Second, the Queens road spent $303,000 for a power

sub-station, and shut down its own power house."

Then j'ou summarize that: "A cold million in one year for so-

called ' betterments.' "

" Why did it pay three prices for these cars ? They were

heavy steel cars built for the 'Steinway tunnel. When the

City wouldn't mortgage Central Park to get the tunnel, the
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Interborougk unloaded these cars on the New York and

Queens. Thej tear up the tracks, they use a tremendous

amount of power and they must go at a snail's pace to keep

on the rails at all.

" Mr. Woodj President of the iNew York and Queens, said

in 1910 before Commissioner Bassett: 'We would not buy

any more cars_of that kind— those steel cars. We would not

buy any more of that kind under any circumstances. They

would put us into bankruptcy. They are no more suitable

for operation on the street than a subway car would be suit-

table for such operation.'

" Why did the JSTew York and Queens shut down its own
power house and spend $303,000 on this sub-station? For

no other purpose than to enable it to purchase power from the

Interborough.

"What was the result? In 190i5, the last year the ISTew

York and Queens generated all of its own power; it cost $65,-

000 to run its power plant. Its gross revenue was $735,000.

In 1912, when it was purchasing its power from the Inter-

borough, the cost of power and of running the sub-station

was $34:6 000, out of a gross revenue of $1,300,000. That

is, its power cost rose from eleven per cent, of its gross

revenue in 1905 to twenty-seven per cent, of its gross revenue

in 1912. This was the highest percentage of all the thirty

lines in the Greater City for 1912. The Interborough spent

seven per cent, of its gross revenue for power and the aver-

age for the entire city was only nine and eighty-five hun-

dredths per cent.

" This cold million for ' betterments ' in the form of In-

terborough cars and an Interborough sub-station was followed

by other millions for ' betterments ' and unpaid interest on

the first million with the result that the interest charges of

the New York and Queens were twenty per cent, of its gross

income in 1912. Tweuty-seven per cent, for power and

twenty per cent, for interest. Most of both amounts went

to the Interborough.

" The Interborough was therefore getting two cents out of

every nickel before the New York and Queens had a chance.

" Is it any wonder the road has run behind to the extent
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of over a million since the Public Service Commission came

into being?

" So much for the manufactured deficit.

" The first and primary duty of the Public Service Com-

mission as a servant of the whole people is to enforce ' safe

and adequate ' service from the railroads.

" What of the safety and adequacy of the service on this

road?

" First, as to safety.

"In 1912, the road spent ten per cent, of its gross income

in payment of claims for injuries and attendant legal ex-

pemses. This was the fourth higheS't percentage of the thirty

road in the Greater City of 'New York and is characteristic

of its accident account for all of the years since the Inter-

borough took control. In the year 1912, it killed and injured

no less than fourteen hundred and four people, two hundred

and sixty of whom were injured by reason of three hundred

fifteen car collisions or derailments directly traceable to the

poor conditions of the track and the heavy cars which were

run upon it.

" Second, as to adequacy.

" In May, 1910, at a hearing before Commissioner Eassett,

evidence of frightful overcTOwding was produced by the Com-

missioner's inspectors. After hearing of testimony Commis-

sioner Bassett made the following caustic remarks to Mr.

Wood, President of the road, upon the service in general:

' From all I can learn there is more crowding on your lines

than in any other part of Greater IvTew York. It is quite ap-

parent that there is a growth of travel going on in Qiueens

County that your company is not meeting and I think you

sho'uld make preparation for this remarkable increase in

travel.'

" At that time and during the summer of 1910, the ISTew

York and Queens had 230 operable cars.

" At the hearing before Commissioner Cram in July, 1914,

the Commission inspectors reported that the company had
just 20'5 operable cars of which it operated on a heavy Sun-
day only 165. A decrease of tihirty-three ears since 1910, or
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thirteen per cent., while traffic increased from 20,200,000

passengers per year in June, 1910, to 26,700,000 in June,

1914, or thirty-one per cent.

" If this is shocking to your sense of decency, what an in-

dictment it is against that million dollar a year public service

oommission, whose duty it is to enforce safe and adequate

service.

" Since May, 1910, there have been six separate proceed-

ings before the Public Service Commission in regard tO' the

general service of the ISTew York and Queens, in which

twenty-six public hearings have been held. During that time

Only two general service orders have been issued. One was

made in July, 1911, which was immediately modified so as to

be totally inadequate. But in spite of the modification, it has

never been obeyed or enforced. The second was in July, 1913,

ordering the removal of 118 open cars. This order cut the

service in half in the heaviest months of the year and con-

tained no provision for making up the loss.

" I have studied each of the Commission's reports since

1907. T have waded through the volumes of testimony of the

thirty-six proceedings brought against the ISTew York and

Queens, and I am forced to the conclusion that the Public Ser-

vice Commission of the First District, if not cormpt, is and

has been, as a body, lazy, inefficient and devoid of any sense

of its responsibility to the people whose servant it is.

" The evil must be attacked at its root before the tribunal

of the people. It must be brought to every trolley rider.

" 1. That the New York and Qneens County Railway Com-

pany is a myth.

" 2. That the Interborough Rapid Transit Company is

oonveirting into cash dividends every cubic inch of foul air

the trolley riders breathe and every moment of discomfort

they suffer.

" 3. That it is the sworn duty of the Public Service Com-

mission and it has ample power to put a stop to this unsafe

and inadequate service."

Ifow, Mr. Clark, since you wrote this, has the service improved

a bit ? If so, tell us how much it has improved. A. ISTo', it hasn't

improved.
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Q. It is in just the same condition, and the power of the Public

Service Commission is just the same as it was when you wrote, isn't

it ? A. Well, about the same, I suppose, but since that time there

have been court decisions which held up the Commission and kept

them from making any orders in regard to the service. For about

eighth years during the time of the old Commission, orders were

entered against a great many of the roads in the city, which pro-

vided that the roads should either give seats for passengers in any

half-hour period or else run their maximum service, and for those

eight years the order was never tested in the courts. But last 'June

an order of that kind was taken up both in Brooklyn and on the

Interborough, and in both cases it was held to be unenforceable

by the courts.

Q. Has any step been taken that you know of by the Public

Service Commission to gain any additional power through legis-

lation at Albany this season ? A. ISTot in regard to services. It

isn't a question of law— it is the constniction of the law by the

courts.

Q. But is there any way in which the law can be amended?

A. I have always held, and Commissioner Maltbie held, tliat the

fact that a railroad is not making money is no excuse for their not

giving good service. The law says they must give service. They

are servants to the people, and they should give it.

Q. Well, has the law been tested in this case? A. Not in this

case.

Q. Has any case been laid so that you could get a ruling by the

courts when the railroad claims that it is not making money and

you can show that its not making money is a bit of hugger-mug-

ger ? A. ISTo, there has never been such a case.
.

Q. You don't know, of course, why the Commission don't get

after these folks and make a record on that line ? A. I don't know.

Q'. You have always wondered ? A. Yes.

Q. Now, referring to these steel cars, the report is so long, IVfr.

Chairman, that I won't read it all. A. But I miarht say, about

this particular case, the Legal Department advised that the record

was not such that they thought it would be proper t/O go to the courts

ou it. I mean the facts were not such that they would advise doing

it.
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Q. Who made that report ? A. I believe it was Mr. Semple.

Q. Eeferring to the Interborough steel cars, the city refused to

purchase from the Interborough the Steinway Tunnel. The Inter-

borough had purchased for this tunnel fifty steel cars at a cost of

$696,584.34, or $13,931.69 per car. In the same year, 1908, the

ISTew York and Queens gave the Interborough its five per cent,

notes for $662,844.1Y as part cost of these fifty steel cars. The
rest of the $696,584.34 was paid thereafter. A. I might say that

that statement was not substantially correct. They actually paid

the money. There was no profit on it.

The Chairman.— It saved a loss, though, didn't it ? A. Yes,

but they didn't sell them at any more than they cost them.

Q. But there would be a profit, because they unloaded them and

couldn't use them otherwise.

Mr. Moss.— In 1911 the New York and Queens purchased

twenty-five cars at $4,700 apiece. Were these $14,000 steel cars

tliree times as good as. ordinary $4,700 cars?

The Chairman.— I think from the facts you have elicited, they

were not. They didn't improve the service and there were more

accidents.

Mr. Moss.— And the closing sentence was " how the Interbor-

ough, masquerading as the New York and Queens, has bam-

boozled the public with this manufactured deficit, how it has dis-

obeyed and evaded orders of the Public Service Commission with

impunity, and how unsafe and inadequate its service has been and

is, I will show in further statements."

Mr. Clark.— Just one additional statement in regard to the

taking up of these matters in court. The Commission has always

been of the opinion that the proper form of order was the form

which is now being tested in the court, which is in the Appellate

Division now. Of course, I can't speak with absolute authority,

but I believe they are awaiting a decision on that case before they

really go ahead with any legal proceeding on this ease or any other

similar sei'vice matter.

Adiourned for lunch at 1 :30 p, m.
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AFTERITOON SESSION.

Committer; called to order at 3 :15 P. M. by Senator Thompson.

Mr. Moss.— I think we will just put in evidence those reports

that Mr. Clark prepared. They have been marked as Exhibits

2, 3 and 4.

Miss Pauline Goldmark is called to the witness stand and

sworn.

Mr. Moss.— Miss Goldmark, you represent the National Con-

sumers' League ? A.

Miss Goldmark.— Yes, sir, particularly working on the ques-

tion of public franchises and the wages paid by franchise com-

panies.

Mr. Moss.— Miss Goldmark has prepared a statement, Mr.

Chairman, and I have promised her that she might read it here.

Miss Goldmark reads statement from memorandum put in evi-

dence as Exhibit 5.

Senator Thompson.— What is the prevailing rate of wages

among that class ?

Miss Goldmark.— There are now ten thousand excavators on

strike, asking for two dollars instead of $1.60 and $1.75, which

they now receive.

Q. Previous to this strike, did you ever make any investigation

as to what the prevailing rate was? A. I think it would be ad-

mitted that two dollars might be recognized very fairly as the pre-

vailing rate of wages, if not a larger sum, for the city of New
York and under those conditions of labor.

Q. What I want to know is whether you made the investigation

to see what other people have been paying? A. No absolute in-

vestigation, but the city itself has made that investigation Mr.

Thompson, and the Bureau of Standards made an investigation

and claims that for unskilled workers—the exact title of that re-

port is given in this little memoTandum (Exhibit 5)—a wage-

earner and his wife and three children under the age of fourteen
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canno mtaintain a standard of living which would come up to

American ideals under $840 a year.

Q. I agree to all that, but the question is a legal one in relation

to the enforcement of the provisions of the contract. That means
that there is some legal fouiidation for the statement.

Mr. Moss.— Don't some of them pay two dollars? A. Some
of them do.

Senator Thompson.— That would establish the prevailing rate.

A. We found some paying $1.60 and some up to two dollars,

where the men insisted on getting it; therefore, in these sections

that is the prevailing rate. It is an anomalous condition, that you

might find one prevailing rate here and another there, and both

of which are claimed legal.

Mr. Moss.— How many are paying two dollars ? A. A minor-

ity.

Q. Have you looked to see whether the contractors, in making

the estimatets for their contracts, figured on two dollars ? A.

They certainly did not.

Q. I mean in their bids.

Q. They don't need to put it in their bids. But in making

their estimates, some contractors tell us that they have lost bids

because they have put what they consider a fair and reasonable

wage into their bids and other contractors, basing their estimates

on a lower wage, have gotten the contracts over their heads. That

happened in some of the supplementary contracts entered into

this year by the Public Service Commission.

Senator Thompson.— Who told you that ? A. That was talked

over by one of our investigators with one of the chief men of the

contractors.

Q. Well, I don't care to tell you any secrets, but such investiga-

tions as we have made show that most of them have been on such

a basis as they could afford to pay two dollars a day. A. Well,

they are all wanting to clear a large amount, but it really is in-

tolerable that there should be ten thousand men striking against

the wages paid for a great improvement to the city like this, and
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asking for something which I think is recognized as moderate—

a

demand for two dollars a day, because this work, as shown in an-

other article which I am submitting today, an article by Mr. Mat-

thews on " Muckers, " who are these excavators, is difficult. They

often have to work standing in the water, and there are great

dangers. It is much more dangerous than any overground em-

ployment like street-cleaning or the ordinary laborer's work.

I would like to say in conclusion, Mr. Chairman, that we should

like very much to have you take up this matter of getting a just

method for a just wage for these workers in the final report of this

Committee, and we would like for you to take our suggestions

under very careful advisement.

Q. We will do that, but I don't think this Committee would

take any course that might be construed as in any way interfering

with this strike. I don't think we ought to do that. If the strike

should be over and we can raake an investigation without taking

sides in this controversy, I will promise you on behalf of the Com-

mittee that we will investigate this matter for you. A. Thank

you very much.

Adjourned until 11 A. M., April 15.
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APRIL 22, 1916

Municipal Building, ISTew York City.

Statemet by Chaiemaw.

The Committee came to order 11:30 a. m.

The Chairman made the following statement

:

In order to correct any erroneous impression which might have

gained currency on account of the attempt at a resolution affecting

this Committee in the last week of the session of the Legislature,

I think the record ought to show the status of the Committee at

the present time.

On March 6th the concurrent resolution was passed through

both houses of the Legislature recognizing the Committee, the

existence of which would have otherwise expired on that date, and

continued the Committee and its investigation until July 1st,

1916. The resolution further continued the Committee for the

purpose of preparing and making its report to the Legislature

until January, 1917. That resolution received the unanimous

approval of both houses and became a bill, and continued the

power of the Committee accordingly. ISTo resolution has since

been passed, and the Committee stands and continues under the

resolution of March 6th.

On April 12th the resolution was passed through the Senate

making appropriation of $50,000 for the expenses of the Com-

mittee. This went through to the Assembly and was referred to

the Committee on Rules. The Committee on Rules held this reso-

lution, and on April 18th, without any notice and in accordance

with the meeting held the night before, it reported to the House

an amended resolution the substance of which was not stated

to the House and the individual members of the Assembly did not

understand its contents, but had every right to believe ^—-which

they no doubt did— that it was an original resolution from the

Senate. On account of that situation it was passed on a quick

roll-call, in less than half a minute, nobody understanding

what it contained except the members of the Committee on Rules

who participated in the draft of the amendment to this resolution

A 22
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the night before. As soon as the resolution was understood, which

was that it carried an appropriation of $25,000 instead of $50,000,

and limited the Committee in time to the date of the passage of

the resolution, cut off its power, by this time the amended resolu-

tion had arrived at the Senate desk. And when the Senate went

in session it promptly unanimously non-concurred, and defeated

the resolution.

That is the history of the situation, except that a Conference

Committee was appointed by the Senate, meeting a committee of

personal representatives to speak on the 20th of April. But when

it was understood by the Conference Committee that this joint

committee had all its power under the previous resolution, and that

the Legislature was obligated to pay its bills, whatever they were—
were they rightfully incurred to make the investigation which had

been heretofore authorized •— it was thought best to allow the

matter to stand, because the session was about to adjourn that

night.

Therefore the Committee will continue, and take up the matters

of the investigation where it left off five weeks ago, and meet daily

until the investigation shall be finished, or its limit of time shall

have arrived.

Owing to the fact that the members of the Committee have also

been members of the Legislature and have been obliged to give all

their time to legislative matters in the last few weeks, it is no

more than fair that the members of the Committee shall be given

an opportunity to go home and arrange their affairs. And for

that reason we will take an adjournment of one week, and the

Committee will now adjourn until Monday, May 1st, at 11 o'clock

A. M., at which time the investigation will be taken up and con-

tinued without any restriction or without any fear or favor.

Before taking this adjournment I want to acknowledge the

loyalty of the counsel of the Committee and his assistants, who
have all personally assured me of their cooperation until the final

conclusion of the investigation, expressing themselves as willing to

work without pay if necessary, but in any event to wait until the

Legislature meets the obligations which the State has fairly entered

into.

We will suspend now until Monday, May 1st, 1916, at 11

o'clock A. M., at this place.



Ebpoet op Joint Legislative Committee 675

MAY 1, 1916

Coeonee's Couet, Municipal Building.

Held in the Coroner's Court, Municipal Building.

The Committee came to order at 11 :00 a. m., Senator Thompson
presiding.

Mr. Moss : Mr. Chairman, I shall ask you to give your atten-

tion this morning to the two accidents that occurred last Septem-

ber on Seventh avenue and Broadway, which we refer to in this

city as the cave-ins.

Testimony of Geoegb P. Lb Beun ; examination conducted

by Mr. Frank B. Moss. (Witness is sworn.)

Q. Mr. Le Brun, in what way are you connected with the

coroner's office ? A. I am assistant clerk in the coroner's office.

Q. In October, 1915, were there a series of inquests in your

office upon the deaths of persons that were killed in a cave-in of

the subway on Seventh avenue? A. Yes, sir.

Q. And also on Broadway? A. Yes, sir.

Q. Those two accidents occuiTed on September 22 and Septem-

ber 25, did they not? A. Yes, sir, thereabouts.

Q. And the inquest proceedings taken by a stenographer and

reported in one volume were mostly with reference to the Seventh

avenue cave-in ? A. Yes.

Q. You have handed me several bundles of papers which you

told me were obtained from the district attorney ? A. Yes, sir.

Q. These are the original inquest papeirs in some of those cases ?

A. Yes, sir.

Q. ISTow, I want to get from the records the names of persons

who were killed, as appears from these inquest papers. The first

one which I find in this list is John W. O'Kourke ; died of fracture

of the skull and fracture of the ribs ? A. Yes, sir.

Q. I find a verdict attached to this inquisition? A. Yes, sir.

Q. Which I read into the record : An inquisition taken at the

Coroner's Courts, Criminal Courts Building, in the Burough of

Manhattan, City of ISTew York, before Israel Feinberg, of the

borough of the aforesaid, into the cause of the death of John W.
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O'Eourke, upon oatti and aifirmation of twelve men vfho were

properly described, and they do upon their oaths and affirmations

say that the said John W. O'Eourke came to his death on the 22d

day of September, 1915, at the subway excavation on Seventh

avenue from fracture of the skull. That the said death was due

primarily to an excessive blast at the northeast headiag of said

excavation. That while due care was not exercised in estimating

the amount of explosives to be used in this particular blast, the

evidence submitted do'es not show criminal negligence by the

department of combustibles, city of New York, which has control

of all blasting operations. We recommend that at the time of

blasting in the subways of greater New York no traffic of any

kind be allowed over any kind of temporary structure. Public

Service Commission shall designate as to which temporary work

shall precede the permanent structure. The jury in deploring

this accident expressed the hope that it will serve to impress upon

all contractors and the Public Service Commission utmost caution

and care in the operation of all subway work.

The next name I find is Steve Tourk; a fracture of the neck.

The next is Sadie B. Stuart; fracture of the skull. The next is

Martha ISTewton ; fracture of the pelvis. The next is Toni Balagh

;

fracture of ribs. The next is James D. ISTucci; cause of death

submersion— otherwise, drowning The next is Louie Krugman

;

fracture of skull. ISTow there is one that seems to be missing—
James MacCormick. A. He died of fracture of the skull. I can

bring that record up. The district attorney could not find that

MacCormick paper this morning.

Q. Well, that is eight deaths in that accident? A. Yes, sir,

in that one accident.

Q. Well, how many deaths occurred in the Broadway accident?

A. One; some woman.

Q. Do you remember the name ? A. No, sir ; it was a foreign

name.

Q. Well, if you find the papers on that, I wish you would send

them in. A. I can get you that name.

Q. I wish you would. But were these eight those who died in

the Seventh avenue cave-in? A. Twenty-fourth street and Sev-

enth avenue.
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Q. And does this book show the stenographic record of the

coroner's inquest on the Seventh avenue accident? A. Yes, sir.

Q. Now I will return these to you.

Testimony of Eichaed G. Babbage ; examination conducted

by Mr. Frank B. Moss. (Witness sworn.)

Q. Mr. Babbage, have you an official relation to the United

States Realty and Improvement Company? A. I am vice-presi-

dent and general counsel of the company.

Q. And did that company have the section of the subway in

which these accidents occurred? A. I am a contractor.

Q. Was Wm. H. Havemeyer a director in that company or a

stockholder? A. At what time?

Q. At the time of this accident or before it? A. I couldn't

say. He was at one time ; whether he was at that time I couldn't

say. I offered the Committee the stock list beforehand to be

inspected. I can't carry those 700 names.

Q. Did his estate hold stock? A. That I can't say. I shall

gladly produce the stock list.

Q. Was Wm. H. Havemeyer a director for a number of years ?

A. At one time years ago he was a director, yes, sir.

Q. There was given in the coroner's inquest a list of the

directors of the United States Realty Company at the time of

these accidents, which I will read from the list, and if you will

kindly consider them as I read them, see if there is any error

which you know of: H S. Black, chairman of the board; W. S.

Kinnear, president; Wm. A. Merriman, vice-president; K. G.

Babbage, vice-president and secretary; Paul Starrett, vice-presi-

dent; Geo. P. Mortimer, vice-president; B. M. Fellows, treasurer;

H. 0. Windsor, auditor; and directors: W. S. Kinnear, Chas. E.

Hermann, R. G. Babbage, B. M. Fellows, Frank A. Vanderlip,

Frederick W. Upham, Henry Brunner, Franklin Murphy, Wm. A.

Merriman, Wm. C. Pollon, John D. Cummins, H. S. Black, G. A.

Valentine, John F. Harris. Did you have charge, Mr. Babbage,

of the adjustment of claims for injuries that were made in connec-

tion with this accident ? A. To a certain extent, yes, sir.
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Q. How many persons who claimed to be injured made claims?

A. There have in all been made ninety-nine claims for deaths and

personal injuries.

Q. Did that include the deaths ? A. That included the deaths.

Q. So that would make ninety for personal injury outside of

death? A. Yes, sir. I don't remember about the nine deaths

being the exact number, but I know that the dead and injured

numbered ninety-nine.

Q. Have all those claims been settled ? A. All with the excep-

tion of two. One on account of one other death and one on account

of a man who claimed to be injured that we really don't think

was really injured. Those have been recently submitted. The

others have been settled.

Q. Were suits brought ? A. Yes, I think that there were a few

suits brought, but no suits were ever prosecuted.

Q. The company paid these? A. We adopted a system of

settling.

Q. Are you willing to state the amount that was paid out ? A.

The amount paid out for the settlement of the personal claims

amounted to about $170,000. I am having accurate statements

prepared, but $170,000 is approximately correct.

Q. Now, Mr. Babbage, if you will kindly send up by some

clerk a statement of Wm. H. Havemeyer's interest, of his estate,

I would like to have it. A. Do you mean at the time of the

accident ?

Q. Yes ; I am informed that his estate was held by stockholders,

and if you will state the stockholders of that stock in the com-

munication which you send us, I think we can excuse you from

further attendance. Are you interested in any other subject with

a contractor besides the one that I have referred to? A. Not

directly.

Q. Are you indirectly? A. We are a stockholder in another

company.

Q. What is that company ? A. That is a company known as the

Mullen Hart Company. We have a quarter of the stock.

Q. Does the $170,000 which you spoke of include both the

accidents ? A. Yes, sir, both the accidents.
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Q. What is the Mullen Hart Company contract? A. The con-

tract for the construction of the settlement which extends under

the Harlem river.

Q. It includes the tunnel? A. Yes, sir..

Q. What officers of the United States Eealty and Improvement

Company were officers of the Mullen Hart Company? A. Mr.

Mayner, our president, is the vice-president of that company.

Q. Is Mr. Fellows secretary of the Mullen Hart Company?
A. I think he is the treasurer. I am not quite certain; I think

he is the treasurer.

Q. The connection between the two companies is made through

those two gentlemen ?

Testimony by Mr. Leowaed M. Wallstein; examined by

Mr. Frank Moss.

Q. During September and October last you were holding the

same position that you now hold? A. Yes, sir.

Q. And in your position did you make an inqury into the

accidents which you have discussed? A. An inquiry into the

causes of those accidents?

Q. Yes. A. Yes, sir.

Q. Did you go yourself into the subway? A. I made, I

believe, two or three visits, accompanied by some of the engineers

in the excavation in question.

Q. What engineers were advising you ? A. There was a list

of twenty odd engineers appointed by the mayor, a committee for

that purpose.

Q. Did you have the advice of any other engineers in addition

to the engineers appointed by the mayor to form this committee ?

A. I had the assistance of a representative of the United States

Bureau "of Mines, Mr. Chas. Enzian, who came to my office one

day.

Q. I thinlc you were jiist saying that you have had some com-

munications from Mr. Eice and Mr. Enzian, representing the

Bureau of Mines of the United States government ? A. Do you

want the history of that ?

Q. Yes, I would like to have it. A. Mr. Enzian came into my

office, having sent his card in first, and stated that he was an
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attache of the Bureau of Mines, the Pittsburgh office, I think. He
said that he had been assigned by the bureau as part of its routine

to look into these accidents, because they were constantly engaged

in making a study of situations of that sort for the purpose of

getting as much light as they could on friction throughout the

United States. I wired to the Bureau of Mines to ascertain the

genuineness of Mr. Enzian's representations as to his connection

with that bureau and received in reply this telegram, which stated

in effect that he was what he represented himself to be.

Q. I will read this telegram right in. ISTew York, September

13, 1915, United States Bureau of Mines, Wilkes-Barre, Penn.

:

"Is Charles Enzian, the mining engineer, connected with your

office and authorized to assist in investigation of subway structure

accidents in this city ? Wire." Signed by Leonard ]\[. Wallstein,

Commissioner of Accounts.

Answer from Washington on October 1, 1915. To Leonard M.
Wallstein, Commissioner of Accounts, New York— " Charles

Enzian of the United States Bureau of Mines authorized to inves-

tigate cause of subway structure accidents. This by wire from

director, who is the W. 0. P. Hood, for the director."

A. Upon receipt of that telegram, I welcomed the assistance of

Mr. Enzian, and I arranged with him that the police department

and the fire department should give him all necessary facilities for

making the study that he came on to make. He visited with me
and added his expert opinion and testimony to that of the Mayor's

committee of engineers, and substantially concurred in our views.

Thereafter, I received a report from the United States Bureau of

Mines entitled " Eeport on Accidents of New York Subway,

September 22 to 25, 1915 "— by Charles Enzian; with comments

by George S. Eice, dated October 26, 1916, which report came

to me after my ovm had been submitted to the Mayor. I was

desirous of making that report public, but remembered that in

certain conversations with Mr. Enzian he gave me to understand

that the United States Bureau of Mines thought that its usefulness

would be impaired if anything in the nature of a critical report

as to any observations that it made anywhere was made public.

He regarded that the function of the bureau was rather construc-

tive, for the purpose of learning the lessons of various accidents
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so as to prevent a recurrence of them in the future ; but whatever

the reason for it was, I knew what the feeling was, and, there-

fore, upon receipt of that report, I sent another wire, which I

will produce. Well, now, first, this is the letter from the director

enclosing the report.

Q. I will simply refer to that as a letter of October 28, 1915,

by C. II. Manning, director of the Bureau of Mines, enclosing

the report of Charles Enzian, mining engineer, referring to the

accidents and the discussion. A. That's my letter acknowl-

edging the receipt of it, dated October 15, 1915. This telegram

I sent the same day to the United States Bureau.

Q. This is an inquiry of Mr. Manning to Mr. Wallstein, asking

if the reports may be made public: "May Enzian and Eice

reports on subway accidents be made public here? Please wire."

A. To which I received that reply.

Q. " Enzian and Rice reports on subway accidents sent you for

confidential information of iSTew York City authorities and should

not be made public." A. This is a confij;mation of that telegram,

which came by mail, signed by Planning, Rice.

Q. " Reports on subway accidents sent you for confidential

information for New York City authorities and should not be

made public." Acknowledgement dated October 29. A. Before

all of this, I had submitted my report to the mayor, and under

date of October 8, 1915, sent to the district attorney a copy of it

with that letter.

Q. To Charles A. Perkins, dated October 8, 1915 : "I enclose

herewith copy of my report to the mayor of even date in reference

to the matter of the recent subway collapses. On second thought

it occurs to me that your convenience, as well as mine, will be

served, if, instead of me sending to you all the photographs, draw-

ings, etc., which you have collected, you will ask your representa-

tive to call at this office to go over the material with me, with

the view of selecting such portions thereof as you will require."

Signed by Mr. Wallstein. A. To which I received this reply.

Q. Letter of the district attorney, Charles A. Perkins" to Mr.

Wallstein, dated October 22, 1915 :
" I thank you for your letter

of October 8, enclosing a copy of your report to the mayor, con-

cerning the subway collapse. Assistant District Attorney Follette
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has charge of the proceedings before the coroner. I am handing

him the report and asking him to call at your office and go over the

material with you as you suggest." A. Thereafter that letter

was sent and received.

Q. This is a receipt signed by Mr. FoUette, whom I have

referred to. This is a letter by Mr. Wallstein to Mr. FoUette?

A. Oh, yes.

Q. It includes the memorandum of the Broadway, accident?

A. Yes, sir.

Q. What memorandum is that,— your own ? A. I think some

working memorandum. I have all the papers here.

Q. And various photographs? A. Yes, sir. Upon receipt of

the report of the United States Bureau of Mines I construed that

the thing would be made available to the New York authorities

as including the district attorney, and, therefore, sent to him a

copy of the report with that letter.

Q. Letter of the commissioner of accounts to Mr. Perkins, dis-

trict attorney :
" I forward herewith copy of a report received

from the United States Bureau of Mines, as the result of the

investigation of the two subway accidents in this city on Septem-

ber 22 and 25, respectively. You will observe that the conclusions

reached by that bureau's engineers are substantially the same as

those stated in my report to the mayor under date of October 28.

Bureau of Mines advises me that the reports are for the confiden-

tial information of the authorities of this city and should not be

made public." A. In answer to which, I received that in reply.

Q. Eeply to Mr. Wallstein, dated November 15 ; signed by Mr.

Perkins : "I thank you for the copy of the report from the United

States Bureau of Mines which was sent me on November 1. I

will, as you suggest, regard it as information which is confidential

and not to be made public." A. After that I received that. I

received from the director of the Bureau of Mines some corre-

spondence which he had had with Chief Tlammit, of the Bureau of

Fire Prevention.

Q. (By Mr. Thompson.) I would like to ask a question right

here. Of course, the United States government suggested that a

report not be made public, and that's what your suggestion was to
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the district attorney. Is there a difference when he says that he

regards it as information which is confidential and not to

be made public— was it intended by the Bureau of Mines that

the local authorities should not act on the information contained in

that report ? A. I didn't so understand it.

Q. The information was for you to use and go ahead as you

saw fit ? A. I assume so. This is the coiTespondence I referred

to that came from the director.

Q. (By Mr. Moss.) Now these are three letters that show as a

result that Mr. Hammit, Chief of the Bureau of Fire Prevention,

requested Mr. Manning to let him have a copy of that report and

Mr. Manning referred the matter to Mr. Wallstein and furnished

him with a copy ? A. To which I replied thus.

Q. This is a letter of November 11, by Mr. Wallstein to Mr.

Manning, stating that he has furnished to the Bureau of Fire

Prevention a copy of the report. A. Which refreshes my memory

to the effect that I did furnish a copy to Mr. Hammit, though 1

had no apparent recollection of it. Here is some correspondence

with Mr. Enzian, that we had sometime along there with reference

to such papers.

Q. I appreciate the commissioner's attitude, and I am simply

saving the records.

Mr. Moss.— Mr. Chairman, I want to offer in evidence the

report made by the commissioner of accounts to the mayor, a copy

of which is now in my possession, having been furnished me by

the district attorney's office, which I now hold in my hand.

Q. (By Mr. Thompson.) You say your report was dated

October 8 and this report was dated October 29 ; did you ever

use the information that came in the report ? A. Not the informa-

tion contained in the report, but so much of it as Mr. Enzian told

me in advance of having made his report, which Avas an informal

conversation. In other words, I never used the information as

such, but such information as contained therein.

Q. By the time you got Mr. Enzian's report, your work had

been finished ? A. Yes, sir, by the time I got his report.
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Mr. Moss.— ITow this is not a very long report, Mr. Chairman.

I will ask that it be spread upon the record, but I will read to you

some extracts from it so that you may be able to follow it. (Eeport

to mayor dated October 8, 1915, marked Exhibit No. 1, read into

evidence.

)

Q. (By Mr. Moss.) Isn't it your recollection that the wall upon

which it fell presented a fairly smooth surface to the eye and

apparently was considered to be safe, and so it wasn't supported ?

A. Well, my understanding of that situation was that on the

other side of the cut they had provided something so as to avoid

a slip along the line of stratification. The piece that fell here

was not a slide along the lines of stratification at all. It was what

the engineers coached me into saying was cross-fracture, which

is not a cut along the lines of stratification but a different kind

of separation of one kind of rock from another because of weather

and traffic, but not short up.

Q. That cut was about thirty-five feet deep? A. Yes, about

thirty-five feet deep.

Q. So that it wasn't an ordinary sewer proposition; it was a

deep cut? A. I can't make comparisons because my technical

knowledge is rather slight and confined altogether to this particular

thing.

Q. Did you find whether or not the temporary structure had

been stripped to allow the introduction of the permanent steel in

Seventh avenue ? A. I don't know what " stripped " means.

Q. Bracing had been cut out. A. I have no recollection on that.

Q. Well, we will cover that in another way. I think that is as

far as I care to examine you unless you want to say something.

A. No, sir ; I brought everything so that nothing would be lacking.

Q. Did you take any testimony from Mr. Larkin or simply talk

to him ? A. There is something in my talk. (Points to certain

portion of book of minutes.) On page 117.

Q. This page 117 in this book of minutes which you have

handed me is entitled " Executive Matters in Ee Subway Acci-

dents Before Hon. Leonard M. Wallstein, Commissioner," and

says: " October 6, 1915, Chas. Enzian called as vntness, testified

as follows "— and then proceeds his examination by question and

answer. Was he sworn? A. I think not. I regarded his testi-
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mony rather in the light of expert advice and opinion. I don't

know though ; whatever the record shows there is a fact.

Q. Was this a record of your proceedings? A. That is part

of it, and there is another part. This is entitled " Conferences,"

and that has some other title.

Q. But it is part of the record of your office? A. Yes, sir.

Q. Then I think it would be fair, Mr. Chairman, to read from

portions of Mr. Enzian's testimony. You have no objection to

that, Mr. Wallstein? A. I have no objection.

Q. Mr. Enzian states that he is a mining engineer connected

with the United States Bureau of Mines, and has been engaged

there for five years, and was in private practice before; that his

experience has been in the line of mining development and investi-

gating mine accidents; that he had examined the area of the

Broadway accident and had reached some conclusion as to the

process that was followed there in the fall of the rock. He says,

in his opinion, that the Broadway accident was due to a rock slide

and cave from the west wall north of the crosscut to the shaft on

lie northwest comer of Thirty-eighth street, and that the slide

was along the line of fractures of cross checks in the rock and not

along the stratification beds, nor along the height of the rock. He
was asked, however, " If at all in your opinion did the cutting of

the transverse shaft at Thirty-eighth street extend to the rock that

fell, or contribute to the rock which fell ? A. The removal of that

rock acted similarly to the removal or the weakening, at least,

of the abutment supporting the lever."

He says in the removal of the rock in the cross-cut you removed

the longitudinal support, the prismatic mass of rock that had

been weakened by cross fissures and the weight of the overhanging

mass of rock.

He was then asked this question :
" ISTow, is it your opinion

that after the cutting of the transverse cut, the north wall had

been braced by timbers north and south of the transverse cut that

would have prevented the initial longitudinal movement, which

was essential to the separation and fall of the rock ? A. If it

had been sufficiently braced, yes." " Q. Could timbering designed

to prevent the removement of the rock have been installed in such

a way as not to interfere with the use of the shaft for the purpose
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for which it was made? A. If the cross-cut had been made large

enough to allow the installation of the timbering." " Q. Then,

either by means of the method of installing the timber or by means

of increasing the size of the cross-cut some timbering method

to prevent the south movement of the rock woaild have been prac-

tical ? A. Yes, sir."

Testimony of Mr. J. L. Hammitt; examined by Mr. Erank

Moss.

Q. Mr. Hammitt, what is your relation to the department ? A.

chief of the bureau of fire department.

Q. Under the direction of Mr. Adamson, fire commissioner, did

you malie some investigation of the accidents in the subway at

Seventh avenue near Twenty-fourth street on the 28th of Septem-

ber, about that time? A. Yes, sir.

Q. And were your investigations covered in a report which you

made to the fire commissioner under date of September 28th?

A. Yes, sir.

Q. Have you a copy of that report which you can let us have?

(Report of September 28, 1915, to Hon Eobt. Adamson, fire com-

missioner, marked Exhibit 'No. 2, read into evidence) ISTow,

upon what examination did you make these conclusions,

Mr. Hammitt ? A. The conclusions were based upon the

examination of the blast till midnight and upon a personal exam-

ination of the conditions and the excavation subsequent tO' the

accident.

Q. That was by you ? You made a personal examination ? A.

I made a personal examination on several occasions and in com-

pany with various ofiicers of the fire department.

Q. You did take the testimony of quite a number of men that

worked in the subway at those points, didn't you? A. I stated

the portions of the investigation upon w:hich those conclusions were

based yesterday.

Q. And you reached a solid conviction that there was not too

much dynamite used? A. ISTo, sir; that there was not more
dynamite used than would be necessary to do the work intended

under ordinary conditions, but that there was more dynamite used
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than should have been used under the conditions that occurred

in that heading.

Q. That is on account of the seam ? A. Yes, sir.

Q. I will take a sentence which I will read to you " that the

bureau of combustibles, fire department. City of New York, has

control of all blasting operations is hereby severely censured for

not carrying out through its engineers powers assigned to it by the

board of ordinances." The bureau of combustibles is under your

direction, is it not ? A. Properly it should be called the division

of combustibles, which is a part of the bureau of the fire depart-

ment.

Q. Was any proceeding had into the fire department after this

verdict of the coroner's jury looking to the fastening of responsi-

bility upon any one connected with the bureau of combustibles, of

the department of combustibles ? A. There was not. So far as I

recollect there was not an investigation made by the fire depart-

ment subsequent to those findings of the coroner's jury. I did

obtain through the courtesy of the Public Service Commission,

which had taken a transcript of the testimony before the coroner,

a copy of that transcript and caused that to be read by the in-

spector of combustibles and inquired of him whether it contained

any evidence relating to the cave-in that we had not previously

received and considered, and reported to them that it did not. I

call your attention to the fact that the coroner's jury presented a

verdict of censure in general terms without giving us any very

definite information as to what were the places for the censure.

Q. Did you learn what was the basis, or did you receive any

information as to what was in their minds when they made this

answer ? A. I reached this conclusion from a reading of the testi-

mony before the coroner's jury, not my own reading but the read-

ing which I had made through the bureau of combustibles, and I

concluded that what the coroner's jury had in mind was the fact

that the mat which is provided at every place where blasting

is done was not used for the purpose of covering over the blast

as is prescribed in a certain section of the code of ordinances,

which section is designed to protect against the scattering of loose

stones from a blast of dynamite.
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Q. Well, it was the habit not to cover the blast in the subway

with a mat ? A. It was the habit not to cover the blasts in the

subway except in a very rare instance, mostly small block holes

at the bottom of the excavation, which holes are attended with a

certain amount of the kind of danger for which the use of a mat is

prescribed, which kind of danger does not exist in the cut and

cover subway excavation work.

Q. Well, is it a fact that with the knowledge of the fire depart-

ment the blasts in the subway were being fired without any cover-

ing? A. It is, yes, sir.

Q. And does that still continue? A. Yes, sir.

Q. Well, were there not accidents before this where rock

thrown out from the blasts has not been stopped? I find refer-

ences to such occurrences in the testimony. Didn't you know of

such occurrences ? A. I know there had been such occurrences.

Q. Hadn't your department taken into consideration the fact

that the unprotected blasts might hurl rocks against the posts and

injure the structure that was supporting the temporary street?

A. Certainly, but that could not be protected against by placing a

mat on the rock. On the contrary, if you place your rope mat on

top of the rock and your log on top of the mat, the same force

which hurls the rock against a post with sufficient force to knock

out the post will make a missile of every one of those logs, unless

there is a method available for anchoring those logs down, which

did not exist at this particular time, at this particular blast, and

does not exist in the ordinary days in the subway excavation.

Q. Well, wasn't the basis for the criticism that the inspectors

of the department had not made— had not paid sufficient atten-

tion to these blasts? Had not been on the job to speak of suffi-

ciently? Had not supervised these ignorant men? (I speak of

ignorance in the ordinary sense of the men that were firing the

blast. ) Wasn't there a criticism of that kind ? A. I don't think

the criticism was based upon any such assumption, and I do not

think it possible in view of the record of the inspections that havo

been made for any such conclusion to be reached.

Q. Does your department have any inspectors upon the job at

the time of blasting ? A. Only occasionally It is not our regular

practice.
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Q. What do the inspectors do? A. The inspectors visit the

magazines, see that there is a proper record of the receipt and

use of dynamite, see that no one is engaged in the handling of

dynamite who has not received an examination in the fire depart-

ment and obtained a certificate of fitness which is the guide to the

inspector as to whether he is ignorant of that particular kind of

work, and investigate accidents, watch the licensed blasters in the

course of their work and give them cautions against the kind of

carelessness which upon such inspections they find most likely

to be fo'Und in the course of that work A job of this sort would

probably be visited once in two or three days by a man especially

assigned to that kind of inspection and possessed of considerable

experience and judgment regarding that kind of work, and the

magazine would be visited by an inspector or a representative from

the fire headquarters at least once a day.

Q. And would he report, would the inspector report, to you?

A. To the inspector of combustibles

Q. And do you have those repO'its in writing? A. We have

reports of the receipt and use of the dynamite and a few matters

that are always covered by the inspectors in writing. In addition

to that the inspector keeps a diai-y so as to have a record of his own

visits at all the places where he goes.

Q. Well, have you the records, the reports of these men for a

month preceding this accident ? A. I believe we have all of them,

and we certainly have most of them.

Q. Well, I will ask you to look them over and let us have them

after recess. That will be at half past two.

The report of Mr. Hammitt to Mr. Adamson, fire commissioner,

was transmitted to the mayor by a letter of the fire commissioner

dated September 30, 1915, from which I quote these sentences

:

" No attempt was made in this investigation by the fire depart-

ment to inquire into the adequacy of the timbering structure."

And again it evidences " that the noise of the explosion was

just about the same as that of the daily blasts, in that and other

similar excavations." Another sentence I take is— (Withdrawn).

Then Mr. Adamson quotes from Mr. Hammitt's letter :
" It is

obviously impossible for the amount of dynamite loaded in the

four holes which was shot immediately prior to the cave-in to have
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caused the progressive collapse of the roadway which terminated

only when checked with the permanent steel structure."

Mr. Moss.— Mr. Chairman, I want to ask your opinion of this

report of the United States government engineers.

Mr. Thompson.— In what respect ?

Mr. Moss.— Well, I would like to get the statement of facts

and the opinion of these men into the records, if it is possible to do

so.

Mr. Thompson.— Is there anything there that bears on the

cause of this accident ?

Mr. Moss.— Oh, yes.

Mr. Thompson.— That wasn't sent to the district attorney

;

rather, when was that sent to the district attorney ?

Mr. Moss.— According to the testimony Mr. Wallstein gave,

about November 5, 1915.

Mr. Thompson.— When was the investigation before the cor-

oner completed ?

Mr. Moss.— I can't give you the date of that.

Mr. Thompson.— And subsequent to that ?

Mr. Moss.— I think from the fact that we have already in evi-

dence testimony which Mr. Wallstein took from engineers and his

statement that we have gone over the matter thoroughly with

Enzian before he made his own report that that makes it permis-

sible for him to do so. I think that this is clearly permissible

because the papers that I have in my hands now come from the

offices of the district attorney.

Mr. Thompson.— His question is whether they acted upon that

information in the report; whether they did or did not; that's

important to us.

Mr. Moss.— Well, the district attorney was not limited by the

coroner's inquest. He had the grand jury, and his answer to the
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commissioner of accounts is dated November 15, 1915, in which

he acknowledges the receipt of this document.

Mr. Thompson.— That they are subject to twenty-iive engineers

and assistants in the department of Public Service Commission

down there; they should have ascertained the correct cost and if

the facts were as open, as apparently they must have been, from

permitting two strangers to come in here and make an investiga-

tion of over two or three weeks and find these facts, why this engi-

neering force probably ought to have prevented the accident.

Now, we are interested in that, and these facts are important

from our viewpoint. We are not interested in the district attor-

ney, nor the commissioner of acco'unts, but we are interested in

the Public Service engineers, and if they didn't find this out, we
want to know.

Mr. Moss.— Then I will read this. (Comments on Seventh

avenue accident of September 22, 1915, marked Exhibit ISTo. 3,

read into the evidence.)

Mr. Thompson.— We will disband until two thirty this after-

noon. (Adjournment.)

The Committee came to order at 2 :30 p. m.. Assemblyman Fein-

berg presiding.

Mr. Moss.— Mr. Chairman, I have a communication from the

mayor's office answering a request, which encloses the report of

the engineers appointed by the mayor to investigate this accident,

dated October 1, 1915, and I offer that in evidence.

The mayor's committee was composed of engineers drawn from

the city service. They include J. W. F. Bennett, E. W. Greuz-

baur, E. J. Fort, E. P. Goodrich, John E. Healy, F. W. Perry,

A. L. Schaeffer, Merritt E. Smith, E. W. Stern, George W. Till-

son, B. F. Welton, Chanler Withington and Nelson P. Lewis, who

was chairman. These were drawn, according to the testimony

which I have read, as being the best known engineers in the city

service, and these are the gentlemen to whom Mr. Wallstein

referred this morning in his testimony. The report says

:
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October 1, 1915.

Hon. John Purroy Mitchell,

Mayor of the City of New York

:

Sir.— The Board of Engineers designated by you to exam-

ine and report upon the condition of the temporary wooden

roadways and supporting structures in all streets where sub-

way construction is in progress and the roadways are tem-

porarily supported on other than permanent steel structures,

submits the following report

:

At our first meeting at the Bar Association on Sunday

morning, September 26th, you instructed us to devote our

attention, first to those portions of Broadway and Seventh

avenue and the intersecting streets on which vehicular traffic

had been suspended since the accident in Seventh avenue on

the morning of September 22d, and the accident in Broadway

on the evening of September 25 th, reporting to you what

changes in or additions to the supporting structures should

in our judgment be made before traffic could safely be

resumed thereon.

We at once divided into two parties, made an examination

of the portions of Broadway and Seventh avenue above named,

and reported the results of our inspection to you at 4:00

o'clock in the afternoon. After this report it was arranged

that each of the two parties should be subdivided into two

smaller parties and that on the following morning a sys-

tematic inspection should be begun of all of the other streets

in which subway construction is in progress where roadways

are being supported on temporary wooden structures. This

last inspection covered all of Monday and Tuesday, and ver-

bal progress reports have already been made to you. Our

first purpose was, in accordance with your instructions, to

determine what should be done in order to release crosstown

traffic, first on those streets occupied by surface railroads, and

afterward on other cross streets. The streets upon which

traffic has been released after certain changes or additional

work suggested by us had been carried out have been par-

tially covered in our verbal progress reports, and in your
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letters to the Public Service Commission. At the present

time the only places where traffic is suspended are at 37th

and 38th streets across Broadway; at 24th and 25th streets

across Seventh avenue, and longitudinally on Broadway

between 36th and 39th streets, and on Seventh avenue between

23d and 25th streets.

The inspection work of the four parties or sub-committees

was arranged as follows:

Party ISTo. 1 covered Broadway from 12th to 39th streets,

Seventh avenue from 16th street to 34th street, and Canal

street from Broadway to the approach to the Manhattan

bridge. Eeinspections of Broadway from 26th street north-

wardly have been made daily.

Party No. 2 covered Seventh avenue south of 16th street,

Varick street, West Broadway, Greenwich street. State street

Whitehall street, William street, Beekman street, and Park

place.

Party No. 3 covered the work in the borough of Brooklyn,

which is in Flatbush avenue between Dean street and the

Plaza at the main entrance to Prospect Park, and the open

cut work on Eastern Parkway.

Party ISTo. 4 covered Park and Lexington avenues between

41st and 53d streets, 59th street along Central Park, and

nearby sections of Seventh avenue, a small section of Lex-

ing-ton avenue just south of the Harlem river, and the work

in the borough of the Bronx in 138th street, and Southern

boulevard as far north as Hunt's Point road.

The observations and suggestions of these sub-committees

will not be given in detail in this report. Many of them have

already been carried out, and the engineers of the Public

Service Commission in every case readily agreed to act upon

the suggestions made to them. Where it was shown that the

changes or additions proposed by the sub-committees would

involve interference with the subsequent operations of the

contractor, alternative suggestions were made by the engineers

of the Public Service Commission or the contractors, which

it was believed would accomplish the desired result, and in

most cases these were agTced to by the sub-committees.
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The general character of the supporting structures in the

portions of Broadway between 26th and 39th streets and in

Seventh avenue between Commerce street and 30th street is

materially different from that found in other sections. The

most conspicuous feature of these structures is the lack of

rigidity in the transverse bents, which are commonly com-

posed of two separate bents, the top horizontal member of

each of which consists of a heavy " I " beam projecting

beyond the vertical supports. These beams are not connected

securely with each other, and they generally do not extend to

the sides of the cut. There was little, if any, protection

against the overturning of these beams in case of a longi-

tudinal shock movement. With such method of construction

diagonal bracing, both transverse and longitudinal, is very

necessary, but we believe the type of structure originally used

to be entirely unsuitable for the purpose for which it was

designed.

On the sections of Broadway which were closed to longi-

tudinal traffic we recommended the introduction of diagonal

bracing at street intersections and in the middle of each block

in such a manner as to form a rigid tower about ever one hun-

dred feet, which would result in stiffening the entire support-

ing structure and tend to minimize the effect of any local dis-

turbance. This work is now in progress and a considerable

portion of it has been completed. Wherever the installation

of diagonal bracing may involve serious difficulties in the

erection of steel, the substitution for short distances of hori-

zontal stiffening braces, if properly aligned and carried to and

firmly secured at the sides of the cut, where dependable,

may accomplish the desired result. In any recommendation

as to diagonal bracing our idea is that it shall be applied with

due regard to the clearances for inserting the steel of the

finished subway structure, but we believe that convenience

in erection should be subordinated to public safety.

On other sections of the work we have found occasion to

make few suggestions or criticisms. The supporting structure

is generally well designed and has been erected in a workman-

like manner. In some of the sections diagonal bracings were
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originally introduced in the form of heavy timbers mitred

to fit the principal members, and in other cases the contractor

has recently, and without suggestion from us, added or is

adding diagonal bracing.

In several places the sub-committee noted that there are

long sections where the excavation has been completed, but

the steel erection has not yet been commenced. In one

instance the extent of the finished excavation was over 2,000

feet in length. We believe that it is unnecessary to assume

the risk inseparable from such long stretches of temporary

supports for the street surface, and that in the interest of

safety to traffic which is being maintained on the street sur-

face a limit should be placed upon the the extent of con-

tinuous temporary structure.

We believe that it is unreasonable to expect that traffic

should be unrestricted, both as to loads and speeds, where the

street surface is carried on temporary supports during the

progress of subway construction. The adoption of the policy

of maintaining temporary roadways during construction and

at very great additional expense, was for the purpose of

avoiding the entire suspension of traffic and the paralysis of

business which took place on some of the streets in which

the first subway was built. There must be some public incon-

venience during this construction and such traffic restrictions

as the police department has recently imposed on the recom-

mendation of the Public Service Commission seem to us

to be reasonable and we believe they should be continued.

Where the stratification of the rock and its unsolid char-

acter render a movement or falling of rock fragments at all

likely, which conditions obtained at certain points on Broad-

way, no'tably in the vicinity of the later accident, the sides

of the cut should be so protected by bracing, independent of

the structure supporting the streets, that the safety of the

latter should not be impaired by such movements of rock.

We assume that the work recently done and now in progress

by the Public Service Commission and the contractors will

effectually guard against accidents of this sort.
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We have pointed out certain changes in and additions, to

the structure supporting the temporary roadways and the

sides of the excavation, as they existed at the time of our

several inspections, which we believe to be necessary or at

least prudent in order to provide a better insurance against

accident. At the same time it must be borne in mind that

conditions are constantly changing as the subway work pro-

ceeds and that a month or a week hence these conditions may
be materially different. We wish, however, to emphasize the

fact that in work of the character now being done and on

such an extensive scale in this city in connection with sub--

way construction, where street traffic is being maintained

over deep excavations during the progress of the work, some

risks must be taken which no study or skill can entirely elim-

inate. While great care and exceptional skill have been exer-

cised in guarding against accident on the greater part of the

work under way, our recommendations are intended to reduce

still further the risk of accident to those using the public

streets under which this work is being done.

We cannot close this report without including in it an

expression of our appreciation of the facilities extended to

us in our inspections by the Public Service Commission and

its engineers and by the contractor, their readiness to adopt

suggestions which we have made, the frankness and fairness

with which they have discussed any of the details of those

suggestions or recommendations which they believe would

cause embarrassment, and their evident desire in all cases to

arrive at some scheme which would accomplish the purpose

which we had in mind.

Respectfully submitted,

J. W. P. BennetTj

P. W. Ceeuzbaue,

E. J. Poet,

e. p. goodeich,

John R. Healt,

P. W. Peeet,

A. L. Schaeffee,
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Meekitt E. Smith,

E. W. Steen,

Geoege W. Tillson,

B. F. Welton,

Chanlee Withington,

Nelson P. Lewis, (Chairman).

Testimony of Mr. J. Waed Foelettb ; examination by Mr.

Frank Moss. (Witness is sworn.)

Q. Mr. FoUette, you were formerly assistant district attorney,

were you not ? A. Yes, sir.

Q. And you held that office at the time of these accidents in

Seventh avenue and Broadway? You were designated by the

district attorney to take charge of an investigation before the coro-

ner ? A. I was.

Q. You made application in the progress of that inquiry for the

appointment of an expert, didn't you ? A. I did.

Q. And in that application you made an affidavit which con-

tained these words :
" It is quite apparent that there were

defects in such temporary work due to negligence on the part of

some person or persons ?
" A. I believe so ; it so appeared.

Q. And upon that request or application you were permitted

to employ H. V. D. Parsons as an expert to assist the district

attorney? A. Yes, sir.

Q. Was he a brother of Mr. Parsons, who is employed by the

Interborough railroad ? Isn't he a brother of the Parsons who

gets $25,000 a year as consulting engineer" for the Interborough—
Dr. Parsons ? A. I don't know. I don't know Dr. Parsons, and

I never knew H. V. D. Parsons until he was employed.

Q. Who suggested Mr. Parsons ? A. I think Mr. Perkins did.

Q. Mr. Parsons made a report, did he not ? A. He did.

Q. And this is the report? (Holds up report.) A. Without

reading it I should say that it is, because it looks like the same

report.

Q. I will just put certain portions of this in evidence, Mr.

Chairman.
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Dated September 29, 1915, the accident is described. This

relates to the accident at Seventh avenue. It says the primary

cause was a blast. The actual cause of the collapse of the shoring

was the sinking of the street at the northeast comer and the pull-

ing down of the rest of the structure by the trolley tracks, which

were continuous across the tops of the decks of the underpinning.

Further on, he says :
" There were no diagonal braces used

in the frame, which was purely vertical shoring. The structure

is miquestionably sufficiently strong to support a load of over 600

feet of street surface at Sixteenth street."

Further on, he says :
" Owing to the lack of support after the

blasting the northeast corner of the street fell. This made the

trolley tracks with their slot construction sag. The weight of this

track pulled the various bents to the north, thus dislodging the

system of construction. In consequence of the pull the bents

folded on the transverse beams, the upper portions leaned to the

north and by reaction forced the lower portions to lean to the

south until the whole structure finally collapsed. The permanent

steel work of the southern end was strong enough to stop the

collapse."

He says diagonal bracing would have made the structure

stronger. He says it is safer to introduce a certain amount of

diagonal bracing so as to prevent a complete collapse such as

occurred in this accident. He further says: " Had diagonals been

used in this work, the collapse would not have covered such an

extended area."

You had entire charge of this inquest testimony which is con-

tained in this large volume, didn't you, Mr. FoUette? A. Yes,

sir.

Q. And previously to that inquiry before the coroner you took

the testimony, or assisted in taking statements of a number of the

workmen, didn't you ? A. I did.

Q. Now, Mr. Follette, a number of the workmen who were

engaged in working among the timbers testified to a shortage of

timber
;
you remember that, don't you ? A. I do

;
yes, sir.

Q. Their testimony practically agreed that there was a short-

age of the timbering that was required to do this supporting work,

didn't it ? A. Yes, sir.
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Q. And from your observation of these men as they made their

statements, and as some of them testified in the coroner's office in

the inquest, did you believe them ? A. I did.

Q. You believed they were telling the truth ? A. I did.

Q. When they said there was a shortage of timber ? A. I did.

Q. ISTow, I have the preliminary statement of Mr. Conti, taken

on the twenty-fourth of September, 1915. ISTot in court but in

the district attorney's office. Mr. Conti was employed by the

United States Realty and Improvement Company and worked

there as a timber foreman, he said, under Tom Mitchell, as boss.

This says that he was examined by Mr. Fifer. Was be a district

attorney ? A. He took some of the statements at various times

when I was engaged in other matters, and they were always

referred to me, however.

Q. ISTow this was Rafaelle Conti ? A. I know who he is,

because I talked with him, besides reading the statement that was

taken by Mr. Fifer.

Q. The question was put to him there :
" Had you ever said

to Mr. Mitchell (that's the boss) that you didn't have enough tim-

ber in order to do the work ? " A. " Yes." Q. " How many

times have you spoken to him in regard to shortage of timber ?

"

A. " Every time I had to pull a cross-beam up. I asked by the

number. Sometimes he had to go down to Twenty-third and

Twenty-second, between there ; he went down and got the lumber."

Q. " Well, then, have you always had enough lumber ? " A. "As

a matter of fact, I don't understand you." Q. " What I mean to

say, you mean he went after it after you had spoken to him." A.

" Yes, sir." Q. " After that did you have enough timber ?" A.

" ISTo. We never had enough timber." Q. " Have you ever

spoken to Midnight (that was the blasting foreman) to the effect

that there was a shortage of timber ? " A. " Yes. Sometimes I

speak to Midnight that there was not enough timber." Q. " How
often did you tell him about that ?

" A. " Plenty of times I told

him." Q. " Was the shortage of timber such that, in your

opinion, this entire shoring work was unsafe ? " A. " Sometimes

it was sawed six by twelve, then he put in three by tens. He
doubled it up in its place." Is that so, Mr. FoUette ? A. Yes

;
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there were three by tens there where they had been spliced,

besides making six by ten.

Q. Continuing the testimony: Q. "Did you always have

enough braces ? " A. " There was always a scarcity." Q.

"How far back was the shoring?" A. "Back 150 feet; there

was no bracing between the posts." Q. " What was wrong with

the bracing?" A. "All the braces in the back were missing

about 150 feet north of the solid steel construction." Q. " What
did Mr. Mitchell say ? " A. " Sometimes he sent me down to

Twenty-third and Twenty-second. At the same time he tells me
to take braces down right from where he was working and put it

in another place, and I didn't want to do it." Q. " Why didn't

you want to do it ? " A. " Because I was afraid of danger." Q.

" How many times did you take a brace out at his orders and put

it up ahead ? " A. " Five or six times." Q. " How many were

not there that ought to have been there? Can you figure that

out? In your opinion would the fact that there were no braces

in that space be the cause of that entire shoring falling down ?

That wouldn't have happened if that had been braced up projr-

erly ?
" A. " Sure !

" Q. " Do all of your men out here know

that there was not enough bracing ? " A. " My men used to hear

me quarrel with the foreman when they used to insist on me
taking down the braces, and I used to find fault because the job

was too risky." Q. " Did you ever speak to any one else besides

Mr. Mitchell about the shortage of timber ?" A. " Sometimes

I used to speak with Midnight, and he often agreed with me that

I was right." Now, that was the statement of Mr. Conti. The

statement of Mr. Messnor (or Midnight) was taken by Mr. Per-

kins, September 23rd. You were present, Mr. PoUette? A. Yes,

sir; and he was represented by counsel.

Q. Well, there was a question then whether Midnight was

responsible for the blasting that he had conducted, wasn't there?

A. Yes. He came in and surrendered himself to the office, with

counsel.

Q. (Keads from testimony.) Q. "Well, Mr. Goldstein says

he understood you overhead something about the shortage of tim-

ber ? " A. " I heard that three or four times." Q. " When was

the first time you heard that ? " A. " The first time I heard that
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was about the third day I was working there." Q. " Well, he had

notiiing to do with timber, he was a blasting man, but he heard

about it." A. " He was a blasting foreman, and that's the state-

ment he made." Q. " You had been working there three or four

days when you heard some talk ? " A. " The third day ; we

started in on a Wednesday and we were working Wednesday and

Thursday. On Thursday night a man said he wouldn't work no

more because he couldn't get any timber. His name was Salenti

Schlelli." Q. "He gave up his job, you say?" A. "Yes, sir,

because he couldn't get enough timber to put in." Q. " Did he

come back to work ? " A. " No, sir." Q. " What did they do

when he chucked up his job ? " A. " The walking boss told me
he would get another man. I know him. He asked me if I

knew of any man that could take the foreman's place, and I went

and asked a friend of mine, a timber man. He was working there

then. This man I went to see. I saw him about it, and he said,

' iN'o, he didn't want to take the job because there was no timbej

there.' His name was Louis Zennotti. Then he asked me about

another man working at timber. He said, ' Do you think that

fellow would make any good ?' I said, ' I guess so.' I know

him by the name of Charlie. He only worked there about a week

or two, and he chucked up the job because there was no timber."

Q. " What did he chuck it up for ? " A. " Because he didn't get

enough timbers to put in." Q. " Then what ? " A. " Then we

got another man. I don't know his name. He worked two or

three weeks. I don't know whether he left. He left the job, and

then we got another man as foreman." Q. " Was that the one

that was working there yesterday ? " A. " Yes, sir. Frank

Conti, I think it was." Q. " Did you ever hear him say any-

thing about timber ? " A. " I heard him Saturday. He was

talking with the walking boss, Mr. Messnor. I heard him com-

plain about twenty times about timber." Q. (By Mr. Perkins.)

" Didn't they have timber enough there ? " A. " ISTot to my
knowledge. There were props enough there, but there wasn't

enough sprainers, maybe." Q. " Can you explain what you

mean ? " A. " There is an I-beam every ten feet. I-beams arc

every ten feet, standing on edge, and then between them they put

pieces like this. (Indicates smaller beams to brace and strengthen
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the I-beam)." Q. " There weren't any of those back further? "

A. " Xot for five or six sections. There was a lot of them that

had no braces in them. There were some braces near the place,

but all of the I-beams didn't have braces." Now, Mr. Follette,

you went into the excavation, didn't you ? I mean after the col-

lapse. A. Yes, sir.

Q. And you noticed how these braces were secured, where they

were there— how they were secured against the I-beams, didn't

you ? A. Yes, I went into the place where the collapse occurred,

and I went into the other sections.

Q. Well, were they fastened to the I-beams ? A. JSTot that I

could see.

Q. How were they put against the I-beam ? A. Either rested

upon cleats or wedged into place.

Q. By wooden wedges, that could be easily knocked out ? A.

Yes, sir.

Q. Looking at this yourself, seeing the location of the work

and the way these braces were wedged in, did you come to an

opinion that they could be very easily unwedged ? A. I did.

Q. Well, then, they were not secure, as you could see with your

eye? A. They didn't seem to be so secure as they would be if

they had been fastened to the uprights.

Q. Did you learn that the blasts down there in the subway

were not covered ? A. I did. That was also brought out at the

investigation.

Q. Was that one of the circumstances that the jury discussed

when they found some fault with the Bureau of Combustibles?

A. I don't know.

Q. But I thought you may have had some information about

them ? A. I was not in the jury room..

Q. Well, was the discussion about that in the open investiga-

tion ? A. About the place not being covered ?

Q. Yes. A. Yes, considerable testimony was taken on that

subject.

Q. And didn't it appear that these heavy blasts that were fired

in the subway underneath this temporary street were fired with-

out any covering, so that great masses of rock would be knocked



Report of Joint Legislative Committee Y03

out underneath there, with nothing to protect people above except

the wooden floor ^ A. Yes, that was brought out. That wasn't

generally known in the investigation.

Q. We had testimony this morning that that practice still con-

tinues. A. Yes, I heard that.

Q. ]^ow, here is another statement of a man named Vincinni

Blanda, taken by Mr. Fifer on September 24. He was a mem-
ber of the timber gang : Q. " Do you know of your own knowl-

edge whether any of the braces were missing in the shoring

work ? " A. " Y"es, sir." Q. " How many were missing, so far

as you know ? " A. " Well, I took a good many of these braces

down, but I was ordered to do so." Q. " Well, how many were

not there that ought to have been there ? " A. " Who knows

;

there were many missing." Q. " Have you ever heard Mr. Conti,

your foreman, speak to Mr. Mitchell in regard to the fact that

some of the braces were missing? " A. " Yes, 1 often heard my
boss tell Mitchell, ' How can we go ahead, we haven't got any

timber ? '

"

Then here's the statement of Farrero, taken by Mr. Fifer

September 24. He was a member of the timber gang: Q. " Do

you know of your own knowledge whether there was any of the

braces missing because you had to take them down in one place

and brace up another? Did you gather from the testimony of

these men that they would take braces from one place where they

were really in service and transfer them to another place which

they were constructing ?" A. " Those were spreaders between

the uprights. They would take them from one place where they

were in position and take them to another place." Q. " And that

would leave the place without a spreader, which they had taken ?"

A. " That was the way that I understood it."

Then here is the statement of Eomeo Cagnio, September 24,

before Mr. Fifer : Q. " At the time of the accident were some of

the braces missing V A. " There were none missing where we

were working, but below us there were some missing." Q. " Were

there enough missing to cause the entire structure to fall down

when the north end fell ?" A. " Yes, there was."

Same sort of a statement from Michael Passiafuime.

Same sort of a statement from Anuni 0. Blanda.
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iSame sort of a statement from Kosierius Asiragussa.

Same sort of a statement from Domi Auo Basticio.

And do you remember a statement of Stephen Caronski? He
was one of the engineers.

A. I do; yes.

Q. He is an engineer employed by the contractor ? A. I think

I took that statement myself.

Q. In this you asked him, " In your opinion as an engineer,

do you think it would have strengthened the structure to have

had those fastened to the upright?" A. Well, I suppose if they

did it would have helped some, but, as I understand, the stone

struck the I-beam and pushed all the I-beams off the posts, or at

least administered such a shock to the posts on top of the I-beams,

that the beams were knocked off.

Q. On the ends of the I-beams they have a post that comes up

and carries the horizontal twelve by sixteen, and if that is shot off,

why that leaves the street unprotected regardless of whether or

not the upright remains intact or not? A. Yes, sir. The car

tracks come down on that and these I-beams are bolted together

with these little beams between.

Q. You understood this to refer to the structure as they had

been building it? A. I did.

Q. Do you remember the testimony of Midnight before the

coroner, to the effect that some of his foremen left the job because

of the danger and the lack of timber they needed ? A. I am not

sure, but if it appears in the minutes—
Q. Well, don't you remember that that was brought out— that

foremen left their jobs because they feared the danger on account

of the lack of timber, I think it was. A. Yes, sir.

Q. There was in your hands, Mr. FoUette; in the district

attorney's hands, the report of the mayor's committee? A. Yes.

Q. The report of the engineers? A. Yes.

Q. The report of the commissioner of accounts? A. Yes.

Q. The report of Engineer Kice and that of Engineer Enzian,

both of the Bureau of Mines? A. Yes.

Q. Were either of those United States engineers called as wit-

nesses before the coroner? A. They were not.
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Q. Were any of the engineers of the mayor's committee called

before the coroner? A. They were.

Q. Whom? A. I remember Mr. Lewis and Mr. Heeley. I

don't remember whether there was one or two more called.

Q. I have examined the list of witnesses and I find you are

correct when you state that the members, of that committee called

were just Mr. Lewis and Mr. Heeley, and no others. ISTow Mr.

Nelson P. Lewis was in the employ of the city in what capacity ?

A. He was attached to the comptroller's office.

Q. Mr. Heeley was not an engineer was he ? He was a member
of the Bureau of Combustibles, wasn't he? A. I think he testi-

fied that he was an engineer, but he was attached to the Bureau of

Combustibles.

Q. The Bureau of Combustibles was involved in the investiga-

tion? A. Yes.

Q. So that he was an interested party ? A. Yes.

Q. Mr. Lewis testified that he had not personally gone through

the Seventh Avenue subway, didn't he? A. I believe he did.

Q. So, of these thirteen engineers appointed by the mayor, two

were called, one of whom was an interested person, and subject

to the criticism of the coroner's jury, and the other of whom testi-

fied that he had not personally been in the Seventh Avenue sub-

way? A. Yes, sir.

Q. Did you find out or did the district attorney find out what

engineers of the mayor's committee had personally been into the

Seventh Avenue subway? A. ^o; because it didn't appear on

their report.

Q. Well, their report was put in evidence immediately in

advance of the testimony ? A. Yes, I put that in, if I may say so,

so that I could use it in examining Mr. Lewis.

Q. It wasn't put in when Mr. Lewis testifiai, it was put in just

before Mr. Davis testified? A. I don't remember when it was

put in; I think it was put in before Mr. Lewis testified. You
will find it as I have stated, I think.

Q. Was the Uuited States Realty and Improvement Company

represented upon that inquest? A. Yes.

Q. Did J. Parker appear as their counsel ? A. He did.

A 23
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Q. Did lie take part in the inquiry? Did he cross examine

witnesses? A. He did.

Q. Did he produce witnesses of his own and examine them

for the United States Realty and Improvement Company;, did

he sum up to the jury? A. He did. That was by courtesy.

Q. The law gives no right for representation by counsel, does

it ? A. So far as I know, it does not.

Q. But Judge Parker occupied a good deal of the time in the

investigation, didn't he? A. He did.

Q. And he produced an expert witness to testify substantially

that the structure was all right? A. He did.

Q. And that expert witness was Mr. Davis? A. Yes.

Q. And Mr. Davis was a member of the engineering firm of

Jacobs and Davis? A. I have forgotten his connection.

Q. Well, that's it. Did you know that Jacobs and Davis repre-

sent the people engaged in subway construction generally ? A.

I did not.

Q. Do you know that they are the engineers for Dunn ; whether

they have had anything to do with the questions that have been

before tbis Committee in Brooklyn construction? A. I do not.

Q. And wasn't the report of the mayor's committee of engineers

put in just before Mr. Parker called Mr. Davis? A. I don't

recall.

Q. Well, you have forgotten about that. I was under the im-

pression that it was put in before Mr. Lewis called. Did you

discuss with the district atto^mey the calling of any of these

engineers as witnesses? A. I think it was left entirely to my
discretion.

Q. Well, you consulted with the district attO'mey, didn't you?

A. He knew what I was doing; yes.

Q. Well, did you realize, Mr. FoUette, that there were twenty-

four employees of the United States Eealty and Improvement

Company called as witnesses ? A. I didn't count them, but—. I

don't know how many there were.

Q. Did Mr. Parker call on those people? A. All the men,

engineers, of the United States Realty Company appeared and

testified.
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Q. And generally they said that their structure was all right ?

A. Yes; most of them would admit that it would have been

stronger if it had been braced. Every engineer admitted that it

should have been braced.

Q. But generally they made out a case for the United States

Eealty Company, as well as they could, didn't they, under the

guidance of Mr. Parker? A. Well, I don't know. I think that

they tesitified as they found the conditions.

Q. Well, they did the best they could. They were employed

by the United States Eealty and Improvement Company, and you

representing the prosecuting bureau of the City of New York

had all that weight to contend with, didn't you ? And they brought

in Mr. Davis, the eminent expert, who has had very much to do

with the construction of tunnels? A. I didn't know his con-

nection.

Q. Well, didn't it appear in his testimony ? A. I don't think it

came out specifically that he was interested in a particular thing;

it may have, I don't remember that particular part.

Q. It said the engineer in charge of the Castoria Company,

under Hellgate, said he built four tunnels under the Hudson river,

connected with the Pennsylvania Railroad tunnel; designed and

constructed difficult piece of the Fourth Avenue and Brooklyn

under the Hudson liver. A. I am consulting engineer to the

Brooklyn Bapid Transit and New York Hallways.

Q. You saw, then, that he was related to the railroad work?

A. I don't remember what particular facts he testified to. He
just completed the seventeenth section of the Bapid Transit in

Brooklyn. The reconstruction of Fourth avenue.

Q. Against the testimony of Mr. Davis and the testimony of

a half do'zen other engineers of the United States Eealty and

Improvement Company, whom did you have to offer as expcirts?

A. We had Mr. Parsons engaged as an expert and I used the

Public Seivice Commission engineers and their connection with

the work also, and their opinions.

Q. Weren't the Public Service engineers on the defensive ? A.

Somewhat they were.

Q. Didn't some of them struggle pretty hard on the defensive ?

A. I think they did, yes.
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Q. And when the coroner's jury put in that last clause there

in -which they gently touched the Public Service Commission,

didn't you understand that that was meant to be a disapproval of

the way the Public Service Commission had supervised this work ?

A. I thought that was the way they had intended tO' do.

Q. Well, now, you had then against this array of engineers

for the Real Estate Company your own engineer, Mr. Parsons,

and you had the Public Service engineers. A. Yes.

Q. Now, when Mr. Parsons stated that the structure would

have been stronger with bracing, he hung a good deal to the idea

that the sagging railroad tracks had pulled it down, didn't he ? A.

He seemed to imply that in his report.

Q. Well, there was no intimation of that in the report of the

engineers to the mayor? A. I don't think there was.

Q. And there was no intimation of anything like that in the

United States government's report, was there ? A. I don't think

so.

Q. He stood entirely alone on that, didn't he? A. I think so.

You might talk with some of the Public Service engineers. They

had an idea that that might have added somewhat to the weight.

Q. They were on the defensive, and to that extent Mr. Parsons

was some little comfort to the defense ? A. Possibly.

Q. (By Mr. Thompson.) What do you mean by the surface

tracks had been sagging before this accident ? A. As the decking

started to fall, the railroad tracks then began to sag and pulled

down the remaining bents that were standing.

Q. (By Senator Thompson.) Well, they hadn't been sagging

before the accident, so there wasn't any claim that the sagging

tracks made the accident. I don't see how that can be comforting

to any one.

Mr. Moss.— Well, the way that some of the Public Service

engineers grasped at that little straw showed that they thought

there was some comfort in it; but yoii recognize that the testimony

of your expert, Mr. Parsons, did help some as a comfort in that

particular ?

Now, you yourself thought, did you not (I think you have so

expressed it to me) that the structure should have been built with
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a realization that on the planking above were these railroad tracks

which must be carried and supported? A. Certainly.

Q. And because of the weight of the railroad tracks up there

and the tendency to pull because they are joined together, there

was just so much the more need for making a rigid structure under-

neath, wasn't there? (I think you expressed that.) A. That

should have been taken into consideration.

Q. Well, now, Mr. Follette, you had at least eleven men on that

engineers committee, who, by their report to the mayor showed

that they could have been called in to support a criticism of the

structure,— why weren't they called? A. Their report, as I

remember, was prefaced with the statement that they were

assigned to investigate the work, to determine whether or not there

were any recommendations with the view to strengthening it, and

the report was submitted in the whole, signed by all the members,

and taking it for granted that that was what they had and met for

and had investigated the work for, according to their preface, the

report was introduced as a whole, and that was the reason that 1

introduced it.

Q. Well, why did you call Mr..Lewis at all? A. Some one sug-

gested that Mr. Lewis be called. I have forgotten whether it was

one of the jurors asked if he might call Mr. Lewis and hear what

he really had to say, and then Mr. Lewis was sent for.

Q. Well you found this: That Mr. Lewis had had no prac-

tical experience in subway work, didn't you ? A. Yes, sir.

Q. Did you look to find some one upon this committee who had

had more experience in subway work than Mr. Lewis had had ?

A. I think that it was brought out that there were none of them

who had so far as we could find out had any experience.

Q. Hadn't Mr. Goodrich been connected with the Civil Service

Commission ? A. I don't remember that he was.

Q. Why he certainly was, and isn't Mr. Goodrich the chief con-

sulting engineer of New York ? A. I don't know.

Q. E. P. Goodrich in receipt of two salaries of $7,500 each

came over from the Public Service Commission; introduced by

Mr. McAneney into the government when he was in office; the

chief consulting engineer of the city ever since that time, and
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practically the head of the force. He brought over with him from

the Public Service Commission engineers. A. That may be; but

I don't know them.

Q. ISTo one brought to your attention the eminent qualifications

of Mr. Goodrich ?

Mr. Follette, you were impressed with the testimony of these

Italian timbermen to the effect that there was a shortage of timber,

weren't you ? A. I was.

Q. And so was Mr. Perkins, wasn't he? A. Yes.

Senator Thompson.— If there was a shortage of timber, what

these men have testified certainly was criminal negligence on the

part of the company? A. I wouldn't say that it was criminal

negligence on the part of the company unless it could be shown

that that of itself was the cause of the collapse.

Senator Thompson.— Well, that was shown to be the cause of

the collapse, wasn't it ? A. Not conclusively.

Senator Thompson.— It was shown that there was a shortage

of spreaders and timbers. It was also shown that if that hadn't

happened there would have been such an extensive collapse?

A. It was brought out that that probably did add to the collapse,

but that was not really the cause of the collapse.

Senator Thompson.— Well, if that was the cause of the collapse,

it would certainly have been criminal negligence not to have fur-

nished the timber. There would have been no doubt about that.

You rely on these coroners' juries in cases of that kind. What-

ever the coroners do you have a right to go to a grand jury and

indict them? A. We did that.

Senator Thompson.— But you didn't try to do anything in this

case ? A. There was no grand jury investigation.

Senator Thompson.— If there was a shortage of timber and

that caused the accident, the Public Service engineers on the job

would also be guilty of criminal negligence, would they not? A.

They probably might be connected with the negligence.

Senator Thompson.— If they had a duty imposed upon them

to inspect that work and passed it as satisfactory ?



Eeport of Joint Legislative Committee Til

Q. (By Mr. Frank Moss.) Did you confer with any Public

Service Commissioners ? A. I conferred witli Commissioner Hay-
wood for the purpose of getting any records that he might have

that would assist me in my conducting of the investigation.

Q. Did you talk with Mr. Haywood about the evidence ? Did
you let him know what evidence you had ? A. No, I did not.

Q. Well, did you talk with him about the progress of the

investigation? A. JSTo.

Q. Where did you see Mr. Haywood ? A. I called him at his

ofEce and made an appointment with him, and he subsequently

called me and met me at the Franklin side of the district attorney's

office. The Franklin side of the building, Criminal Courts' build-

ing, with his car, and I told him what I wanted, and the next day

the records were in the district attorney's oifice.

Q. Had Mr. Haywood consulted with the district attorney at

the district attorney's office ? A. I don't know. I wasn't present,

and I don't think I was ever informed that he was.

Q. Well, now Mr. Follette, I read to you the names of the

Italian workmen who testified to a shortage of timber. A. Yes,

sir.

Q. How many of those were called before the coroner? A.

There were about four, I think. Midnight was called, Conti was

called, Bianda was called and Basticio was called,— they were

the four. They were called because they seemed to be the most

intelligent of all, and particularly Mr. Conti, who was the

foreman.

Q. But you didn't call the majority,— five were not called ?

A. ISTo, sir.

Q. Was there any reason for not calling the other five ? A. It

was simply a matter of obtaining testimony, and these seemed to

be the best informed of all.

Q. And two of those four would be liable possibly as defend-

ants? A. Yes.

Q. Messnor was in attendance with counsel? A. Yes.

Q. Midnight's testimony might not weigh so heavily because

of his interest,— possible interest in it ? A. Yes, sir.

Q. Conti also ? A. He was not present with counsel.
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Q. Well, there was a finding against the Bureau of Combustibles

or very severe criticisms in language. "Was anything done by the

district attorney's office on the basis of that criticism of the Bureau

of Combustibles ? A. You mean for future investigation ?

Q. Yes, sir. A. Not because the defendant came under the

province of the district attorney; it virould if it v^as a criminal

proceeding but not subsequent.

Q. Well, if they had neglected to take proper precautions and

as a result lives were lost, wouldn't they be liable to prosecution ?

A. But I say subsequent to the collapse as to what the Bureau of

Combustibles did.

Q. I am not talking about the Bureau of Combustibles, I am
talking about the prosecuting department. Nothing was done?

A. Well, now, this coroner's inquest was a very thorough investi-

gation. It brought out all that could be said for the structure, all

that could be said for the United States Realty Company, and at

least some of what could be said against them.

Q. Wasn't any other step taken by the district attorney's office

to settle the question of criminal responsibility ? A. Yes.

Q. What was done? A. I talked with Mr. Wallstein; I went

over his records with him and had his records, and at the time I

talked to Mr. Wallstein he called to my attention the report by

the United States mining engineers, and told me that that had

been confidentially made to him.

Q. Well, you knew that the United States engineers had been

talking with Mr. Wallstein before you closed the coroner's inqiiest,

didn't you ? A. Yes, sir.

Q. And you knew you didn't have that testimony before the

jury, didn't you ? A. I did.

Q. And did you not know that the jury neglected to make any

finding against the sub-structure because of the effect of Mr.

Davis' testimony ? A. I don't know what weight they gave to it.

Q. Didn't you learn from conservation with any members of the

jury that the testimony of Engineer Davis determined them not to

make a specific finding against the United States Eealty and

Improvement Company? A. ISTo, because I didn't talk to any

of them.
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Q. I say, Mr. FoUette, that that has been our information,

because we have been looking it up from some members of the

jury, that they were impressed by the testimony of Mr. Davis.

Now, in the investigation before the jury, was it brought to their

attention that Mr. Davis had a possible interest in being the chief

engineer of the Rapid Transit Company ? A. I don't think that

it was.

Q. You realized that Mr. Davis' testimony was naturally of

some weight with the jury, didn't you ? A. The same as any well-

known engineer.

Q. And you realized that Mr. Parsons' testimony at least stood

in a class by itself, didn't you ? A. I didn't know to what extent

Mr. Parsons was known throughout the city. I didn't know how

well known he was.

Q. Well, why didn't you take some steps to bring out before the

jury by engineering testimony the criticisms that you knew had

been made by the engineers of the mayor's committee and by the

engineers of the United States government so as to offset the testi-

mony of Mr. Davis ? A. Because we were authorized only to

employ the one engineer, and we did employ him, and Mr. Wall-

etein told me that that report by the United States engineers had

been made in confidence to him.

Q. Well, he didn't tell you that those engineers would not tes-

tify as individuals ? A. I believe that he so intimated.

Q. Well, did you endeavor to get that testimony by communi-

cating with the authorities ? A. To have them appear ?

Q. As witnesses 1 A. No, I did not.

Q. And the engineers who were on the mayor's committee were

already in the city government. You could have gotten them and

used their report. Didn't you know that there was a sub-commit-

tee of the mayor's engineers that reported especially on the

Seventh avenue accident ? A. I know that there were some who

went over there especially and reported on that.

Q. Didn't you make any effort to get those men to testify ? A.

I simply used their report as a whole for the purpose for which

they were appointed.

Q. What good is a report in writing, signed by thirteen men

when testimony is being made up upon the strength of witnesses ?

A. It is worth the purpose for which they made the report.
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Q. You wouldn't expect to hold anybody for crime to the report

that wasn't produced by a witness ? A. In the placing of respon-

sibility to anything that might have amounted to criminal negli-

gence, I could not see wherein the engineers themselves could add

anything to it.

Q. The mayor's engineers had reported that there was a defec-

tive sub-structure. ITow, don't you think if the mayor's engineers

had been put on as witnesses to controvert the position of Mr.

Davis, that they might have influenced the jury to bring in a

verdict against the contractors? A. I don't think so.

Q. Well, it is possible ? A. It may have been possible ; I

couldn't say whether it was or not.

Q. Well, every step you took, Mr. Toilette, you discussed with

your superiors, didn't you? A. Practically.

Q. Your superior knew what witnesses you were calling, didn't

he ? A. Yes, sir.

Q. And if you should have called more, he was perfectly com-

petent to tell you so ? A. I think that he asked me and left it to

my discretion as to whether or not I thought that any witness would

add anything.

Q. Well, I simply want to get the facts. I don't mean to reflect

upon anybody. I want to be very careful, but I just want to get

the facts to show who were the people who were directing this

matter. Was any inquiry had before a grand jury? A. No,

this matter was not laid before any magistrate, only before the

coroner.

Q. I understand that; but it was not laid before any police

magistrate, not laid before any grand jury, and the matter died

out right there, didn't it,— in that coroner's verdict ? A. So far

as the investigation was concerned.

Q. There was no more investigation after that verdict was

there ? A. I had several talks with Mr. Perkins after that.

Q. But I mean getting of statements from witnesses, there was

absolutely not another thing done, was there ? A. I can't say.

Q. Well, now, so far as you know, Mr. FoUette, nobody has been

accused of crime? A. No, sir.

Q. Nobody has been disciplined or put under charges in the

fire department? A. No, sir.
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Q. ISTobody has been put under charges of discipline in the

Public Service Commission ? A. Not so far as I know.

Q. Do you know whether anybody lost his job? A. I do not

know that either.

Q. Well, Midnight lost his job ? A. He quit ; it was too much
for him.

Q. Did you submit any written report on this matter to Mr.

Perkins? A. No, I discussed it.

Q. What was the conversation ? A. With reference to the

grand jury.

Q. What was the reason assigned by Mr. Perkins at that time

for not submitting it to the grand jury ? A. They went over and

discussed evidence as was brought out in the investigation, and in

fact all the facts that I have been able to ascertain either through

the investigation or by examination of witnesses or through con-

versation with persons outside, and the weight and strength of

the testimony brought out whether there was anything new that

could be added that would fix the responsibility of criminal negli-

gence upon any one, and after discussing those various points

people came to the conclusion that there was an insufficient amount

of evidence to submit to the grand jury to warrant the finding of

an indictment.

Q. Then, plus the evidence, you also submitted to your superior

all these reports of the different engineers and of the United

States engineers and of the city engineers? A. Those, I think,

were submitted to Mr. Perkins, and he passed them on to me.

Senator Thompson.— So you think you couldn't have gotten a

testimony if you presented these,— you couldn't have gotten an

indictment ? They must have funny grand juries.

Q. (By Mr. Moss.) Now, I want to put upon the record while

you are on the stand the names of the witnesses that were called

before this coroner's jury, with a statement of who they were with

and what they represented. There were ten witnesses called, whom

I won't name, who were merely eye witnesses' of the accidents

from the street. Then came Zuzeppi Masadoni, a drill runner,

and, incidentally, Zuzeppi added his testimony to the testimony of

the others that there was a shortage of timber. Then there was
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Joseph Syoon, the powder monkey; August Midnight, blaster;

Uberto Gerardi, drill runner; John Mann, car driver; C. W.
Gerardi, drill runner; Peter Drier, a watchman for the United

States Realty Company; Eob Ridgeway, engineer of the Public

Service Commission; Thomas Mitchell, shaft boss of the United

States Realty Company ; R. Conti, the timber boss of the United

States Realty Company; Walter Hughey, foreman of the United

States Realty Company ; John H. Healy, inspector of combustibles,

fire department; A. W. Pote, inspector of blasting, fire depart-

ment; Selesten Cebulle, timber foreman. United States Realty

Company; Sebugi Zannoti, a timber foreman; Charles Snere, a

timber man; Henry Snyder, a surveyor of the United States

Realty Company; Harry S. Jones, an engineer of the United

States Realty Company; Thomas C. Mott, called by Mr. Parker;

Andrew Veach, Jr., Public Service Commission, who was imme-

diately responsible; John Kelley, inspector of blasting of the fire

department ; Faust B. Otter, a shaft foreman of the United States

Realty Company; Stephen Caronski, a Public Service Commis-

sion engineer of immediate responsibility; Nelson B. Lewis, of

the mayor's committee; H. Parsons, district attorney's expert;

Myers, Public Service Commission engineer of immediate responsi-

bility ; W. S. Kinnear, president of the United States Realty Com-

pany ; Richard Babbage, vice-president of the United States Realty

Company; Paul Starrett, vice-president of the United States

Realty Company; Charles E. Herman, director of the United

States Realty Company; Byron M. Fellows, director of the United

States Realty Company ; Hans G. Cubco, engineer of the United

States Realty Company; Charles R. Stengel, engineer of the

United States Realty Company; Walter J. Johnson, superin-

tendent of the United States Realty Company ; E. A. Littel, engi-

neer of the United States Realty Company ; E. Zobrandi, laborer

of the United States Realty Company; D. Vostiko, the same;

John C. Davis, expert on behalf of the United States Realty Com-

pany ; Harry W. Parsons, pipe-fitter of the United States Realty

Company ; Arthur Beaumann, superintendent United States

Realty Company. Then came a speech by Mr. Parker and a

speech by Mr. FoUette and a speech by Mr. Cummings. You see

as you read those names, Mr. Follette, that they are pretty nearly
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all United States Realty Company people. A. The testimony of

some of the employers were merely perfunctory.

Q. Well, why did you allow the testimony of these men if it

was perfunctory? A. It gave me an opportunity to cross-

examine.

Q. Did you do any cross-examining ? It doesn't show anything

that you did. A. No, sir.

Q. Don't you think, Mr. FoUette, that the calling of all of those

important gentlemen of the United States Realty Company was

making the transaction pretty hard on the government ? A. I

don't think so, because those directors testified that they had never

seen the work.

Q. But they testified pretty generally that they were a good

company and were doing things the best they knew how, didn't

they ? A. I think that that may have been done.

Q. And every one of those men had his influence outside as

well as inside ? A. Probably.

Q. They were nice-looking gentlemen.— was there anything

to be gained to the government's cause by calling them? A. 1

didn't see that anything would be lost.

Q. Don't you think that those men with strong personalities

would impress the jury ? A. They didn't testify to anything with

reference to the facts of the case at all.

Q. Then what were they called for, if it wasn't to allow their

personality to flow out and affect the jury? Do you think that

Mr. Parker called those men without an object? A. Simply to

show that they probably feared nothing at all and that they came

there ready and willing to be examined.

Q. Were you trying, Mr. Eollette, to have anybody held by the

coroner's jury? A. I was endeavoring to bring out the facts of

the case just as fully as they could be brought out, and if there

were any facts brought out fixing the responsibility against whom

the facts showed there was a responsibility.

Q. You believe, as you told us to-day, that a very large cause of

that accident was the sagging of the sub-structure that wasn't

properly put up,— that is, the lack of proper spreaders in place

;

that that structure wasn't put up to stand what was put against

it, at least it wasn't calculated to do it ? A. It would seem from
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an examination of the collapse and from talks "with tlie engineers

that they were probably of the opinion that it would have been

strengthened probably had there been more spreaders used.

Q. Weren't you of the opinion that the men who designed that

sub-structure never intended that it should be run over ahead of

permanent work ? A. I think probably that may have been the

intention, that it should not have been run over ahead of perma-

nent work.

Q. It was never intended originally to withstand such a shock

as it was put to ? A. I think that probably was the idea.

Q. ISTow and then, too, there was the qiuestion of how far the

accident was caused by the removal of timbers from place to place

because there was a shortage of timber? A. Yes.

Q. Now those were two points where you might hope to present

a case to a jnrj involving some elements of criminal negligence?

A. But there was a great deal of conflicting testimony.

Q. But to have held, somebody would have given you an oppor-

tunity to gather your evidence together and try it out in court,

wouldn't it ? A. But there was nothing to prevent me gathering

the evidence.

Q. How did you expect in as delicate a situation as that to get

a coroner's jury to bring in a verdict, which were allowing Mr.

Parker rights that he was not entitled to under the law, and allow-

ing him to bring important and impressive men with no particular

reason to take the stand and throw weight against a holding by

the coroner's jury ? It is also stated that the law doesn't even pro-

vide for representation of the district attorney before the coroner.

A. I was there by courtesy.

Q. But how did you expect to get the jury toi find a verdict

that would give you a standing in court if you allowed Mr. Parker

to impress the jury with these gentlemen one after the other,

important men in the community, who were called for no other

reason ? A. We were both there by courtesy ; I was not in charge.

I was there simply as a representative of the district attorney,

conducting the investigation.

Q. The coroner didn't tell you you had no rights? A. I was

then told by the coroner that I had no rights?

Q. But you weren't told that? A. I knew it.
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Q. But you knew the coroner wasn't raising an objection,

didn't you ? A. No.

Q. Practically you had just as much right there as you would
have had in the court of law ? A. Probably if the point had been

raised.

Q. But who was going to raise the point ?

Mr. Feinberg.— The fact of the matter is that at coroners'

inquests the district attorney is r^resented, the attorney for the

defendant is represented and in some unusual cases they do allow

the introduction of evidence on behalf of the defense? A. Yes.

Q. And this was one of those cases ? Do the usual rules of law

obtain in the coroner's court? A. So far as the admission and

rejection of testimony?

Q. Yes. A. It doesn't seem to.

Q. And did you object to any of this testimony being offered?

A. I did not because I couldn't see that it had in any way over-

thrown the actual testimony.

Q. (By Mr. Moss.) Was there any disinterested testimony

offered against criminal liability? A. All the testimony was

offered with reference to the conditions and the cause of the

accident that could have been offered with the exception of calling

probably a few more witnesses.

Q. ITow referring to one or two of these witnesses whom you

had not examined in private examination, who testified for the

first time before the coroner, were those Italians ? A. Those were

men concerning whom I had talked to Mr. Conti, so that I knew

who they were and what they knew.

Q. Here is Cellibi, timber forman : Q. " You worked for them

for two days ? " A. " Yes, sir." Q. " Why did you only work

for them two days?" A. "I go down on the job there; I see

that there was no timber on that day there when I started towork.

I told Mr. Mitchell to try and bring me some lumber, some timber.

Mr. Mitchell says to me, ' All right.' I was down the second day

;

it was the same thing. I said to Mr. Mitchell, ' I need some timber

here. I cannot go ahead no more.' ' Don't you be in a hurry,' Mr.

Mitchell said,
"' the timber is coming.' Yesterday I wait there all

day and the timber don't come. I thought I had better leave the



720 Investigation of Public Service Commissions

job and I went av?ay. I told Mr. Mitchell ttat night, I said, ' the

timber don't come yet.' Mr. Mitchell said, ' Well, the timber is

coming to-morrow, and aftei- to-morrow,' he said, ' yoni can go

ahead and start to work.' He said, ' You get $4.50 a day, what are

you worrying about ?
' 'I can't do nothing if I got no lumber to

do it with, and I will go to my old place that I am working for.'

That's all I can say for two days on the job."

And Zennoti, he says he worked there two months. He says

that he told Mr. Mitchell he was going to leave. " I told him when

I quit— now he didn't ask me nothing, no— the job did not go

right. I go where I want. I wanted to be sure in the tunnel. Q.

" In other words, you wanted to be safe in the tunnel, is that

right ? " A. " I don't understand what ' safe ' means, no." Q.

" Well, you want to be sure in the tunnel ; do you mean that you

want to be safe there ? "A. " Yes, sir ; I was afraid to work there."

Q. " Why were you afraid to work there ? " A. " I see how it is

coming out." Q. " What do you mean ? Were you afraid that

the timbering had anything the matter with it?" A. "Sure."

Q. " What did you think was the matter with it? " A. " They

had no timber all the time. There ought to be timber there.

Everybody looking for timber and nobody got it."

And Charles Zenneri : Q. " Did you tell Mitchell that you were

going to leave because of the shortage of lumber ?" A. " I tell

him that I cannot do it. I said one day, ' Mr. Mitchell, I need

timber.' I needed some timber for the cross pieces. I needed tim-

ber for the cross pieces. He sent me five times another day. I

asked for timber again and then I got it. I got the I-beam. Then

he said, ' Take them out on the backing down on Twenty-second

street.' Then I must take them' out from the I-beams. I told

him I don't want to take them out because it would make it danger-

ous. That is all I said to him." He worked six days as a foreman,

then he got out.

Q. Well, Mr. Follette, you didn't remain in office a great while

after this cbrotier's iuqueSt— yiJu didn't rehiain a great while. A.

No.

Q. When did you go out of office? A. The 1st of January,

1916.

Q. And Mr. Perkins, also? A. Yes..
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Q. And this inquest ended in the latter part of October. A. It

was around that time.

Testimony of Mr. Follette
;
questions by Mr. Feinberg.

Q. What was your personal impression of the testimony that

was submitted to you, or rather as to the cause of the accident?

Was it the result of a series of negligent acts or was it the result

of a lack of judgment or the supervision of the construction of

certain things? A. It seemed to me, from the reports of various

engineers, it was a matter of opinion on their part that it was

a lack of proper judgment in the adoption of the particular plan.

That was the conclusion that I drew from their reports.

Q. Did you give any weight to the te&timony of the Italians who
were practical shorers and timberers? A. Oh, yes.

Q. And Mr. Moss's repetition of their testimony of the insuffi-

ciency of timber— didn't that appeal toi you more than the lack

of judgment? A. The question of insufficiency of timber didn't

appeal to me so much as it did of the lack of the timber that was

placed in the work. The insufficiency of the timber for timbering

of the work might not have been negligence. It simply might

stop or interfere with the progress of the work— not having

sufficient timber. But the mere fact that spreaders or drains were

removed from some parts of the work and placed in other parts

of the work -didn't cause—
Q. Did you think by the exercise of ordinary human foresight

that this accident could have been avoided ? A. I don't think that

anyone could have prophesied or could have seen that this accident

was about to occur. I don't think that there was anything not

done that should have been done to prevent it.

Q. These Italians seemed to see that. A. They seemed to feel

a little afraid.

Q. Their fears were based upon the fact of this insufficiency of

proper shoring? A. Those spreaders were taken out. Marty of

them in this testified that they were afraid.

Mr. Moss.— That is all, Mr. Follette.
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Mr. Moss.— Mr. Babbage, when he was here this moTning was

requested to send information. He sent this letter, the facts of

which I read into the record. R. G. Babbage.

William F. Havemeyer was a director of the United States

Eealtj' Improvement Company for a number of years prior to

his death, which I believe occurred in the fall of 1913. Accord-

ing to the transfer books he acquired 100 shares of the stock of

the company on February 23rd, 1906, and continued to hold those

100 shares until September 29th, 1913, at which time they were

transferred to William Keller.

Mr. FoUette.— Mr. Moss, might I have it appear upon the

record that during the investigation before the coroner that there

was in attendance here nearly all the time, Mr. Smith, the counsel,

Mr. Lawson and one of the members of the Committee on many

occasions aad Mr. Tho^mpson on several occasions; and that I was

ready and willing at all times to take suggestions from them and

confer with them; and at any of these points if criticism had

been brought to my attention at that time I would have been will-

ing to take them up, as I did act on many suggestions made by

them.

Mr. Moss.— Mr. Feinberg says that is all right.

Mr. Feinberg. ^— Sure.

Mr. Moss.— Mr. Schaeiler.

Mr. Schaeffer is sworn by Chaii-man and takes the stand.

]Mr. Follctte had left hearing room, but on request of Mr. Mosa

is brought back.

Mr. Smith.— I wanted you to say that it was only fair to put

on the lecord that while your statement is true, it is also true that

neither Senator Thompson nor Senator Lawson or myself had any

knowledge of these reports. Thank you.

Mr. FoUette.— Yes.
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Testimony of Mr. Sciiaeffee.

Q. (Mr. Moss.) Mr. Schaeffer, you are one of the consulting

engineers in the ofEce of the treasurer of the Interhorough ? A.

Yes.

Q. And you were a member of the mayor's committee which
investigated subways last fall? A. Yes.

Q. And were you one of the members of the committee that

examined Seventh avenue between Sixteenth street and Christopher

street? A. Yes.

Q. And you have just handed me a copy of your report. This

is a true copy of the report to Mr. Lewis, the chairman of the

committee ? A. Yes.

Mr. Moss.— Now, under this heading of " Seventh Avenue,

between Sixteenth Street and Christopher Street," I read a por-

tion of this repO'rt:

The great depth of the steel I-beams and the insecurity of

the fastenings at the tops of the posts upon which they rest,

make them liable to overturn under the effect of any consider-

able disturbance of longitudinal force?. There seems to have

been little or nO' provision made to guard against that con-

tingency, unless the small horizontal struts which are placed

longitudinally between the channel-beams connecting the ends

of the 1-beaj.xis may be considered to have any value in this

respect. It does not appear, however, that these struts were

intended to sen^e this purpose, but that they were rather

introduced as stiffenings or separators to prevent any buckling

of the channel between connections.

It is the opinion of your committee also that there was

danger of splitting the wooden posts upon which these steel

I-beam,s rest should an extraordinary load be imposed upon

them. It is therefore recommended that all of the I-beams

which are now incorporated in the temporary structure be

substantially braced against overturning, and that the use of

steel beams of this depth for this purpose be discontinued in

future subway work. Wherever it may be considered desir-

able to use steel beams in the temporary structure on account

of their adaptability to carry cantilever loads, the committee
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would suggest that two beams of shallower depth firmly butted

together with the wooden separators between them would

answer the purpose more effectively, inasmuch as a better

bearing wo'uld be obtained on the top of the upright posts

and that they would offer greater stability against lateral

overthrow.

It is also recommended that a system of longitudinal and

transverse bracing be added; not so much to withstand the

pressures which normally act upon the structure but tO' guard

against accidental disturbance of any present equilibrium.

It is further recommended that the usual precautionary

methods of sounding and scaling the faces of rock cuts be con-

ducted with special care, and that independent racking struts

be introduced at all points where the nature of the rock wonld

seem to indicate any possibility of sliding or falling.

Q. Most of this relates to further downtown ? A. Yes.

Mr. Moss.— I think that is all, Mr. Schaetfer. Take this

back. (Returns report to Mr. Schaeffer.)

Testimony of R. Waltee Ceeuzbaue.

Mr. Creuzbaur is sworn and takes the stand.

Q. (Mr. Moss.) What is your position at this time? A. I am
consulting engineer of the Interborough ; formerly in the city

service.

Q. What was your position in the city service ? A. I was con-

sulting engineer of public works.

Q. And you were one of the mayor's committee ? A. I was the

outside man.

Q. Oh, I see; you were not one of the city engineers at that

time. Well, now, you were one of a sub-committee, consisting of

E. P. Goodrich, yourself, and E. J. Fort— all, I may say, well

known engineers ? A. Yes.

Mr. Moss.— And I read the latter part of the report, a copy of

which you have handed me;
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It was also recoramended that vertical and horizontal racks

and heavy struts, well posted, wedged and clamped in place,

should be installed across the drift under the hoisting tower

at the northwest corner of Broadway and 38th street. This

recommendation is in line with previous portions of our

report relating to the danger at such corners where rock with

the same dip in it was found by the committee.

It is the opinion of this committee that the scheme of tim-

bering used in Broadway between 26th and 39th streets, and

in Seventh avenue between Commerce and 30th streets, is

not the best that might have been selected, for the following

reasons

:

While the vertical loads to be carried are fairly well

known and can be provided for, horizontal thrust from rock

slides, surface traffic or other causes cannot be forseen with

certainty. And it would, therefore, seem to be prudent to so

arrange the timbering as to provide as great resistance to such

forces as possible ; not with the idea of preventing rock slides

entirely, because it is understood that this is not always

possible ; but of localizing the effects of them and preventing

the probable collapse of any part of the street decking, and

certainly of long stretches of timbering, such as occurred in

Seventh avenue between 23rd and' 24th streets. This

scheme of timbering does not seem to have been designed to

meet these requirements. Vertical posts were made continu-

ous in one piece from the sub-grade to the I-beams support-

ing the street surface; and all horizontal bracing is of com-

paratively short timber butted against these long posts. This

scheme is no doubt very advantageous for the contractor,

because it enables him to easily clear away all the timbering

which interferes with the erection of steel for the permanent

structure; but it omits the heavy horizontal beams which on

other types of structures are made continuous across the

whole width of the cut and are accurately fitted and secured,

stayed, longitudinally, and which can be relied upon to

localize the effects of rock slides or other accidents.

It is also our opinion that in a number of particulars in

addition to the above this scheme of timbering fails to pro-

vide sufficient horizontal resistance and is open to criticism
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on that account. Traveling steel needle beams, whicli are

used in rock headings, are not, in many cases, pushed far

enough beyond the working face to provide proper support

upon solid rock. Horizontal braces are frequently found

butted against 24-inch steel I-beams at the top of such beams

on one side and at the bottom on the other side. No stays

are placed on the sides to prevent the tendency to overturn,

and as a result when large horizontal forces in the direction

of the street occur, little or no resistance to overturning on

the part of these beams can be counted upon. These trans-

verse I-beams do not extend continuously across the whole

butt, but are spliced in the center for a distance of approxi-

mately eight feet by two comparatively small channels, which

are bolted through at each end by four small bolts. This

method of connection furnished a joint, and adds little to

the stiffness of the structure.

The committee is of the opinion that if the use of the

24-inch I-beams is continued, means should be found for

securing them against such overturning movements as are

likely to occur near headings; where these transverse

I-beams are still hung in pairs in stirrups from the travel-

ing needles and do not rest or abut against the rock and are

not connected by clamps at the center panel the danger of

disjjlacement in the immediate vicinity of blasting or from

any one of a number of causes is obvious.

We also wish to note the defective methods of installing

struts and racking timbers designed to support uncertain

rock, earth banks and foundation walls, and to resist lateral

thrust where such timbers are braced against columns which

support street decking; also the absence of posting between

and under ranges which retain earth or loose rock, and the

absence of reasonable precautions against small slides or

blasting adjacent to outer columns. Frequent instances of

support of heavy posts upon shattered rock above the eleva-

tion of sub-grade where the excavation had generally been

completed to sub-grade miist also be condemned as precarious.

Mr. Moss.— I think, Mr. Creuzbaur, that this summarizes

what I might ask you in testimony very well.
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Mr. Creuzbaur.— Mr. Moss, I drafted this report for the com-

mittee as herewith, and then for the mayor I simply summarized
what was reported on by the committee, by the city engineers

besides myself. Now, the mayor has that memoranda, which is

very brief, but as our sub-committee happened to cover the sec-

tions where the trouble had occurred in this Eeal Estate, I think

that that report is concise enough, and I may say right here, it is

an absolute contradiction of Mr. J. V. Davies' statement on

behalf of the contractors.

Q. (Mr. Moss.) Yes. You have read Mr. Davies' statement?

A. I read his statement before the coroner.

Q. Yes. In the coroner's inquest; you are familiar with his

testimony? A. Familiar with his conclusions.

Q. And your conclusions are diametrically opposed to his?

A. Absolutely, as that report states.

Q. Now, if you had been called as a witness, your testimony

would have at least met his testimony, wouldn't it? A. Yes, it

would have been opposed to his testimony.

Q. And the members of your sub-committee would have been

with you ? A. Oh, yes ; absolutely.

Q. That is, the testimony of Goodrich, Fort, and Creuzbaur,

already in the employ of the city, would have met the testimony

of Mr. Davies, and would have been three to one on the main con-

tention? A. Well, the other members of the committee were of

one mind in the conclusions that we drew there. That is—
Q. Yes. That is, the whole thirteen stood on the conclusions

which you reached, you having the advantage of the personal

inspection? A. And I would say right here that wherever there

were any questions of judgment, we called in other members

of the full committee, of twelve, to look at these points that

we considered important. We were all working in harmony and

made an unanimous report of these findings, and I wondered that

the city engineers— I am not a city engineer, I am an outside

engineer— I wondered that the city engineers have not contra-

dicted Mr. Davies' statement.

Mr. Moss.— Yes. Thank you, Mr. Creuzbaur.
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Mr. Chairman, I want to have the record show here what I

deem to be the tremendous significance of the testimony of this

last witness. This last witness was an outside engineer— that is,

he was not connected with the city government. He was the one

of the thirteen engineers appointed by the mayor to bring in the

outside point of view. Now, Mr. Creuzbaur was associated with

Mr. Fort and Mr. Goodrich. Perhaps it might not be invidious

for me to say that Goodrich, Fort and Creuzbaur were the most

eminent members of that committee of thirteen. These three men
examined the point where the accident occurred. They reached

the conclusion which I have just read from this sub-committee's

report. Mr. Creuzbaur has read the testimony of Davies, who

was the one expert brought in by Judge Parker in that coroner's

inquest, and he says that his conclusions and the conclusions of

his associates were diametrically opposed to the conclusion of

Davies; and that there were available therefore to the district

attorney and to the Public Service Commission these three emi-

nent engineers, who could have at once met Mr. Davies before

that coroner's jury. jSTot only that, but that these three men

had gone over all the points with the entire committee of thirteen,

and there was an unanimous accord in the committee of thirteen.

Now, that simply shows that in this hearing before the coroner,

which was overloaded with experts and engineers and employees,

fourteen of them belonging to the United States Pealty Company,

that testimony that was available to the city was not used.

Mr. Feinberg.— It appealed to me further than that. Very

often the district attorney doesn't produce all his testimony before

a coroner's court ; but it appears that he was in possession of it at

this point, and that was why I asked the question of Mr. Follette,

whether he took vip the advisability with his chief as to commis-

sion of this question to the grand jury.

Mr. Moss.— That goes a step further. When this coroner's

inquest was over, and it had served the purpose— which is very

often the only purpose of such an inquest—^to develop all the

facts, to develop all that the defendent might say for himself,

which I think probably was in the mind of the coroner— was in

the inquest to draw out all the testimony that might be given to
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explain on the side of the United States Kealty Company, their

position— then there was evidence in the hands of the Public

Service Commission— to say nothing of the district attorney,

who is not within the scope of our investigation, but certainly in

the hands of the Public Service Commission, there was the testi-

mony of these thirteen engineers, particularly of the three who
have been brought to our attention by Mr. Creuzbaur, plus the

testimony of the mining experts from the United States govern-

ment, and other testimony that I have not yet offered to you, which

could have been laid before a police magistrate or before a grand

jury. But, according to the testimony of Mr. PoUette, the whole

thing went to sleep at the end of the inquiry. And I must say,

Mr. Chairman, that the blood of nine dead people cries for

vengeance.

Mr. Feinberg.— You didn't develop sufficiently your statement

of just now; you started to do so, Mr. Moss. The viewpoint of

the district attorney is entirely different from the viewpoint of

the Public Service Commissioner. Here the Public Service Com-

missioner is interested in the engineers who supervised the prop-

erty. Now, they were not ordinary people— the engineers are

men of expert knowledge, and they should have seen the con-

ditions—
Mr. Moss.— Which everybody else did see.

Mr. Feinberg.— Which the ordinary shorers saw ; the ordinary

timberers saw.

Mr. Moss.— Wow, consulting with Mr. Smith here : It was no

part of the business of Mr. Smith or of Senator Lawson or of Mr.

Thompson to help the criminal authorities or to advise the crimi-

nal authorities as to the making of a case. They were interested

in one thing— that was the structure and the relation to that

structure of the Public Service Commission. And the evidence

that was gathered has been preserved. They could not forsee that

the matter would end there; they could not forsee that nothing

else would be done; but they could see that there was a vast

amount of information gathered up to be of use, which if we had

had we would have kept.
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Mr. Feinberg.— Pardon me— another thing that interests me
very much is, why did Wallstein make so much of a secret of

these United States engineers' reports ?

Mr. Moss.— Well, I think I'd like to ask the coroner abont

that. The coroner is here, and he ought not to escape the com-

fort of that scare.

CoEONEE Feinbeeg is sworn, and takes the stand.

Q. (Mr. Moss.) Mr. Coroner, you presided at this inquest which

wo have been discussing? A. I did, and made a thorough inves-

tigation of the grounds where the accident happened on the day

in question and within an hour after the cave-in.

Q. Yes. And what, if anything, did you observe about this

sub-structure that has been under discussion? A. I found that

the supporting structure or sub-structure differed entirely from the

usual type of structure being used throughout the city in the sub-

way work in that I-beams were being used instead of timbers for

the horizontal supports. I also observed from the number of the

facts that were presented to me by different witnesses, both pre-

liminary and at the inquest, that there had been a reasonable

deficiency of supporting side struts,' which was very apparent.

Q. And what you said you saw? A. Yes. By noticing the

other part of the structure and chasing through the part that had

collapsed— that is, going into the excavation below 23rd street.

The type and character of the supporting structure being the same

there as at that point that had caved in— at 24th street, between

24:th and 25th streets. Those are the main things that I noticed.

Mr. Moss.— Yes. Do you know anything at all about the

investigation that had been made by the government engineers?

A. jSTothing, absolutely nothing, until to-day hearing the Com-

missioner testify.

Q. This is the first knowledge you had that United States engi-

neers had examined that work ? A. That they had any interest

in the work; excepting that after my inquest was closed, if I

remember correctly, or about the time that the inquest was being

held, I received a card or a letter from a mining engineer resid-
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ing in Pittsburg, asking at that time either what the conclusions

of the jury were or whether he could be present at the inquest.

And I remember in a hazy way receiving a letter or a card.

Q. It wasn't conveyed to you that he had any knowledge? A.

It wasn't conveyed to me that he had any knowledge whatsoever.

Q. Do you know of any reason why that knowledge should have

been withheld from you ? A. None, none.

Q. You had the power to issue a process to get witnesses ? A.

Would have been glad to put him on the witness stand had he

appeared with any facts in his possession that would throw light

upon the cave-in.

Q. You didn't know that the engineer had gone over the work

with the commissioner of accounts and had given testimony to the

commissioner of accounts? A. Not until I heard the commis-

sioner of accounts himself testify this morning.

Q. Was one of the intentions of this hearing before you and

the jury to develop the facts and the contentions of both sides?

A. My intention at that inquest was to develop all of the facts

that bore upon the killing or the death of the eight or nine people

who met their death; and if there was anything of a criminal

nature that had transpired either upon the board of directors or

upon any of their sub-foremen or foremen, or any of their work-

men, and if they were criminally in it, it was my duty to present

to my jury so that those particular persons could be held for the

grand jury.

Q. How were you impressed by the testimony of these

Italians— I think one Austrian and most of the others Italian—
timbermen, as to the shortage of timber ? A. They impressed me

favorably.

Q. That is, that they were telling the truth? A. That they

were telling the truth.

Mr. Moss.— I think that is all.

(Gentleman requests to be allowed to question coroner on behalf

of coroner.)

Q. On behalf of the coroner, may I ask one question ?

Mr. Feinberg.— Yes.
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Q. Mr. Coroner, is it a fact that you called every witness

brought to your attention? A. (Coroner) Every witness that

was presented to me, either by the district attorney, by the police,

by the United States Kealty Company through Judge Parker, or

by anybody else.

Q. And by I, myself ? A. By you, yourself, presented to me.

From day to day, as the hearing progressed, I asked from time to

time— if my memory is correct— whether there were any other

witnesses on that particular line of examination.

Q. And as the hearing progressed the names developed you

called to answer? A. I did, immediately, on my own initiative.

Q. You don't now recall having overlooked a single witness?

A. l^ot a single one that was ever brought to my attention. In

fact, I think that the record stands as the most complete record

of a coroner's inquisition that has been held in ISTew York county

in my time and in the history of the coroner's office.

Q. And, Mr. Chairman, on behalf of the coroner, I would like

to ask that the entire record be submitted to the Committee.

Mr. Moss.— And you had no reason to suppose that all the tes-

timony was not being brought out ? A. None in the world at that

time.

Q. (By gentleman who questioned coroner on behalf of coro-

ner. ) In fact, you held your hearing open several days to see if you

could get other witnesses ? A. Absolutely.

Q. (Mr. Moss ) Well, now, Mr. Coroner, havb you any recollec-

tion of any other accident of this kind upon the subway— fatal

accident? A. Well, there was a subsequent fatal accident at 38th

street.

Q. Well, we are covering those two. A. Well, exclusive of

those two fatal accidents, as far as a great number, no ; but there

have been a number of fatal accidents in the course of construc-

tion.

Q. But that was underneath. I^ot caused by a cave-in ? A.

No, not caused by cave-in, but caused by falling rock, caused by

falling rock or falling tools or falling buckets or things of that

kind.
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Q. Did jou know, or was it brought out in the investigation,

that there was a blow-out— I think it was called a blow-out— in

this same section, in the neighborhood of 24:th street, a short

time before this particular and fatal accident? A. That was
brought out at my inquest, and I think it is a part of the testi-

mony.

Q. That is, a short time before ? A. A short time before this,

there had been a blow-out during some blasting.

Q. Yes ; brought down a part of the sub-structure underneath ?

A. The sub-structure; but there were no fatalities or anybody

injured.

Q. TraiEc was held up ? A. Traffic was held up until the parts

were repaired.

Q. And the suggestion was made at the inquest that that should

have called attention of the Public Service employees and of the

contractors to the danger of that kind of construction ? A. That

was true. And, in fact, I think I asked that question myself—
Q. I think you did. A. —of some of the witnesses.

Mr. Moss.— I think this is as far as we can go to-day, Mr.

Chairman.

Mr. Feinberg.— Mr. Coroner, let me ask you a question.

Q. Have you, in your public capacity as coroner, deemed it

your duty to call the attention of the Public Service Commission

to these accidents, calling them fatalities due to lack of super-

vision ? A. Not exactly due to lack of supervision, but at differ-

ent times I have called the attention of the Public Service Com-

mission to the findings at inquests before me into deaths along the

lines of the stations of the Interborough in which the question of

accidental falls from the platform were at question. Nothing to

do with things of construction— that has nothing to do with

construction.

Mr. Feinberg.—(Chairman.) Have you nothing further to

offer? Well, this Committee will stand adjourned until to-morrow

morning at 11 o'clock.
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Statement made by Commissioner of Accounts Wallstein imme-

diately after adjournment:

Mr. Wallstein.— I learned that in the course of the investiga-

tion as of this afternoon, the remark was made, " Why did Wall-

stein keep the United States government report secret ? " The

answer to that query is that Wallstein did not keep the United

States government report secret but, having telegraphed to' the

United States Bureau of Mines for permission to make it public,

and having received in reply a statement from the Bureau to the

effect that it was not to be made public, but was merely for the

confidential information of the JSTew York authorities, I saw that

a copy of that report got to the New York county district attorney

and the New York bureau of fire prevention and fire department.

And, complying with the request of the United States Bureau of

Mines, did not make it public.

Adjourned to May 2, at 11 a. m.

The meeting was called to order at 11 :15 a. m., Senator Thomp-

son presiding.

Testimony of Mr. James Heney Haepee; examination by

Mr. Frank B. Moss. (Witness is sworn.)

Q. What is you occupation, Mr. Harper ? A. Engineer.

Q. At the time of the cave-in on Seventh avenue last September,

did you enter the subway and observe the conditions there ? A.

I did not enter the subway.

Q. What did you do? A. The cave-in was in too chaotic a

state for me to risk life and limb. I simply took a careful survey

of conditions from several points, from the big manufacturing

building alongside, from two different floors, and then down on

the street, and it happened that I was in just the right position to

see the gentleman who was making the official investigation, the

gentleman who made the statement yesterday, I believe, Mr.

Follette. I didn't know him then, but I afterwards found out.

Q. Did you observe anything with reference to the cause of that
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cave-in? If so, state it. A. I heard that there was a gas

explosion there, and that was my primary purpose in going there.

I assumed that there was some negligence. The other observa-

tions led me to discover that there was no such thing, and the ques^

tion I believe was asked the superintendent by Follette, whether

there were any strings loose. I don't know that he used the exact

words, but in substance he said, he seemed then to hardly under-

stand what he wanted. There was no evidence of any of the pieces

that had been taken out.

Q. That was from your own observation? A. I looked them

all over carefully to see if there had been— there were no posts

there, there was nothing to tie the several pieces to in that hole

there. Had there been a gas explosion, and the cover lifted

slightly, which there might have been and possibly was, I don't

know, it would have given just the result that they obtained.

Lifting would have dropped the pieces because they were not tied

together.

Q. Well, of course, the explosion and the striking of the posts

by pieces of rock would also accomplish the same purpose when

they were not tied together ? A. Exactly ; it would accomplish the

same purpose had there been no explosion.

Q. That was your own observation ? A. That was my observa-

tion.

Q. Would you like to ask any question, Mr. Thompson ?

Senator Thompson.— I think you are the second citizen of the

city of New York who has volunteered info^rmation that they are

willing to get on the stand and swear to.

Mr. Geokge H. Clabk, being duly sworn, testified as fol-

lows:

Q. And your corporation had the inspection of the subway next

to the one that caved in, didn't you ? A. Next to it, no.

Q. Well, do you know who it was that restored the sub-structure,

and the sidewalk plank, did he come after the accident ? A. The

ofScials of the United States Eealty Company.

Q. Did you have anything to do with it ? A. I did not do the

immediate work following the accident.
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Q. Were you called in to restore the damage, the cave-in ? A.

Why, I had men working right north of that point the night of

the accident, and as soon as the accident occurred, I was advised

by my night man and I went right down there and was one of the

first to arrive. I was there before any of the men from the United

States Realty and Improvement Company called, and shortly after

arriving I met Mr. Ridgeway, the engineer of the subway con-

struction, and he requested me, and at the request of Mr. Ken-

nedy, I put men to work doing such work as was possible to safe-

guard the existing conditions.

Q. How long did you remain at work or in charge ? A. I was

there until, well I guess two o'clock that next morning.

Q. You kept charge of it for several days, didn't you ? A. Till

one o'clock the following morning after the accident.

Q. What was the nature of the work that was done under your

direction ? A. Putting in temporary bracing.

Q. You didn't then put in a new structure? A. Oh, no.

Q. Simply braced up the structure? A. Simply making con-

ditions safe as far as the immediate situation was concerned.

Q. Will you state as much in detail as you can how you

shortened and how you braced it ? A. Well, I will try to explain

it so that you will understand. The westerly side cut rock excava-

tion had fallen for a distance of fifty or sixty feet.

Q. On Broadway? A. On the northwest corner of Broadway

and 38th street just immediately adjoining the shaft, and that

rock in falling had knocked oiit the vertical supports, permitting

the sidewalk to fall into the excavation, the car tracks to sag and

also the decking on the east roadway to sag. That brought an

unusual load on the supports south of where the roadway had

fallen. The weight of the car tracks especially brought an unusual

strain on the supports immediately south, with the tendency of

throwing them over toward the north. In order to prevent such

a condition, the men employed under those conditions put diagonal

braces, inclined to the north tying these posts together so as to

prevent them from falling to the north.

Q. Then, you didn't restore the decking? A. That was not

restored for several days.
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Q. Did you do anything witli reference to the Seventh avenue

cave-in ? A. Only the Broadway. I loaned some men and some

equipment to 'the United States Eealty Company. I think that is

all.

Mr. Moss.— As Mr. Smith was mentioned in the investigation

yesterday by Mr. Follette, I desire that Tie make a short statement

this morning, not only with reference to the subway as he observed

it, and as it was affected by the accident.

Senator Thompson.— When this .accident occurred this Com-
mittee was sitting and we thought that there wore so many differ-

ent investigations that we had better allow it to remain with

.the local a uthoarity, so wie didn't iaaterfere. The coroner after

starting his investigation requested that Committee to be .present,

and in obedience to that request, which was reiterated, I appointed

A sub-committee and sent Mr. Smith with them to be present at

the hearing. They iad no authority to take any part in it, .and

did not take any part in the piFoeeedings whatever, except they sat

there and listened. I was in there for about fifteen minutes one

afternoon— until after fout 'o'dock. The r-ecord had never been

turned in to the Committee ; they never got a copy .of it.

I want Mr. Smith, as one of the counsel of the Committee, (to

tell the Committee what he observed -there in the way that these

posts were put together and thece happen to be photographs here

with which he can illustrate the .statement.

Senator Thompson.— It won't do any go^d to swear him.

Mr. Frank G. Smith.— As associate counsel to the Thomjpson

Investigating Committee, I was assigned to the coroner's inquiry,

and as a result of that inquiry I was enabled to observe the char-

acter of the construction at the Seventh avenue accident. The

difficulty as I noticed, was in the fact that there were three ele-

ments of supporting structure. The basic element was a number

of posts, the second element was a -steel I-beam.

Q. Set on top of the post ? A. On top of the post. The third

.element was a shorter post which went to the roadway.

Q. That is from the top of the I-beam up to the street decking ?

A. Up to the street. There "vvas mo mechanical tie uniting these

A 24
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three columns. The result was that, and from a layman's stand-

point, as it impressed me on that inquiry, was that the I-beam

formed the body of the hinge, or the tie of a hinge, so that when

there was any force exerted on one of those elements, the whole

structure went out in a run, as it was called.

Q. That is, the different structures standing up fell over, one

hitting the other? A. Just like a set of dominoes as you stand

them up on a table.

Q. Well, now, you were able to see this in the subway, were

you ? A. I saw that condition. I know what that was.

Q. And you saw the case and heard the case develop in the

coroner's inquest, so that you heard the testimony of the various

witnesses that were called to describe the condition, and you also

saw the photographs and the plans that were used ? A. Yes.

Q. And the model ? A. Yes.

Q. Well, as to such bracing as was used there, what did you

observe? A. Why, the case developed the fact that between and

in order to support that hinge construction, there was a timber

wedged from I-beam to I-beam with a wooden wedge, and that in

order to put in the main or permanent steeple, it was necessary

that this was taken out, and it had been out for a period of sev-

eral years.

Q. So that whatever loose support was there, was wedged support

which had been removed largely ? A. Had been removed.

Q. Well, were you able to see with your own eyes evidences

that that sort of support had been taken away? A^ No, you

couldn't see that.

Q. That was testimony. A. That was the development of the

case.

Q. Was there evidence of that in the photographs that were

used ? A. No, the thing had dropped down, you couldn't tell

what was and was not as far as structure was concerned.

Q. You heard the testimony of the laborers, the timber men, as

to the shortage of material, did you ? A. Some of them.

Q. Those that you heard, how were you impressed as to whether

it was truthful testimony, or not ? A. It impressed me as truth-

ful testimony.

Q. I believe that is all, Mr, Smith.
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Senator Thompson.— I assume you took no part in the pro-

ceeding. A. I simply sat as a matter of inquiry.

Mr. Graven, being duly sworn, testified as follows

:

Q. (By Mr. Moss.) You did not testify on the coroner's

inquest ? A. ISTo, sir.

Q. Had you ever observed this substructure before it fell ? A.

Not at this particular point, no sir.

Q. Had you any personal knowledge of the kind of construction

they were using in the temporary structure ? A. Only from day

to day, from hearsay ; that is, I have seen what was supposed to be

a similar construction on the Broadway subway by the same

contractor.

Q. Where had you seen that ? A. On Broadway.

Q. Before the accident? A. Not before the Broadway acci-

dent, no, sir.

Q. What did you do to make yourself familiar with the types

of temporary structures being used by the various contractors ? A.

I have observed their construction generally along the line ; I have

been over to Seventh avenue and looked down into the cut and seen

the general character of the construction. I have been in many
places in the subway and seen the conditions.

Q. Did you see the general character of this sub-structure before

it fell ? A. I never examined it critically. Never made a critical

examination.

Q. Did you have the time to do it? A. Well, I suppose if I

had seen any reason to suspect anything there that I might have

found the time, but I have been very busy and do not get there as

often as I would like to.

Q. Did it occur to you that there was an unusual situation in

New York in the carrying of an immense traffic over this cut that

ran from, so many streets ? A. The same as on all others—

'

Q. It was an unusual condition and likely to be a dangerous

condition unless well cared for? A. All of the subway work is

dangerous.

Q. Yes, I know, but particularly so when street cars and all

sorts of traffic go over wooden sidewalks supported upon posts on

streets. A. That is the general character of our work.
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Q. But that is comparatively new to this «ity. It was used in the

former subway construction, wasn't it? A. In some places, yes,

sir.

Q, Did you know that there had been an accident in this very

subway a short time before the fatal accident in which some of the

decking had caved in on Seventh avenue? A. I cannot recall it,

probably I did not at the time.

Q. Well, I want to know, Mr. Craven, what you did as the

chief engineer of the Public Service Commission to see that the

traveling public of New York were protected against the danger

incident to that woa*k? A. I depended on a very able corps of

engineers and assistants to keep me informed of any particular

condition.

Senator Thompson.— I am going to strike out that very able

propositio-n and I am^ going to ask you eaigineers to confine your-

selves to facts. A. That is a fact.

Senator Thompson.— Well, we are going to hold that it is not

a fact as far as this inquiry is concerned, and I don't want any

more of that in the record. We will cut out compliments, and

when you say " able " tell us the facts; tell us where he graduated^

how much experience he had, where he worked; so that we may

draw the conclusion as to whether he was " able " or not. That's

what we Avould like from now on. We want to go) into details.

That's only fair, Mr. Craven. I don't mean that in any spirit of

criticism, but it is a serious proposition. You have got the largest

engineering force in the world, and they ought to be the most

efficient. A. They are.

Senator Thompson.— We don't want to criticise, but we can't

get anywhere from the idea that Soand-so is very able and So-and-

so is very satisfactory, and all that Idnd al stuff ; that doesn't get

us anywhere. A. Possibly I might speak of myself, if you have

no objection.

Senator Thompson.— I wish you would, and give us your per-

sonal experience, if you like, because this is a serious proposition.

A. Well, in the first place, I have been an engineer for forty-five

years. For about the first fourteen years of that time I was in
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California, about eight years of that tivae I was in the mines of

California and Nevada, and had a very good experience in mining

work, probably more constant and practical experience in mining

work than many of the so-called mining engineers I was in all

kinds of mining— in mines day after day, traveled through

hundreds of miles of complicated timbearing country.

Q. (By Mr. Moss.) That makes me remember what Mr. Enzian

said. He said that there appeared to have been nobody on the

Public Service Commission that knew anything about mining,

from what he observed at that Broadway accident. A. I know a

great deal about it.

Q. Well, did you give the benefit of your mining experience to

that cut through the dangerous ISTew York schist ? A. My experi-

ence and the experience of the men in charge of that work who
had been with me in subway construction for the last fifteen years,

made it possible for me to judge of their ability. ISTow, the mining

engineer— I don't know the gentleman— he has never had any-

thing like the experience that these men have had, because they

have worked right in the subways here for fifteen solid years.

They were better able to judge of the condition of the rock in

Manhattan than a man who came into the coal mines of Pennsyl-

vania— from the coal mines of Pennsylvania.

Q. They made a great mistake there ? A. They did not.

Q. Why, they didn't support the rock on the left side. A.

There are a great many places.

Q. They didn't support the rock on the west side? A. They

didn't; no.

Q. And, do you know, Mr. Craven, that the engineering experts

writing for the papers called them down ? Do you know they take

the same position that Mr. Enzian did ? A. Yes ; they didn't see

it either.

Q. How do they know? A. Well, they never saw it— they

never had any opportunity.

Q. How do you know they didn't have any opportunity? Do

you think they would enter into a criticism of this work without

any knowledge? A. They certainly didn't see it before it

happened.

Q. Did you see it before it happened ? A. I did not.
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Q. Why? A. Because I can't see everytMng on tlie work.

Q. But why didn't you, as a mining engineer from the west,

when there was a cut through thirty-five feet of ISTew York schist,

take a look at it ? A. I would have nothing else to do, Mr. Moss,

if I attempted to examine into the details of our construction

work. I have to trust to the subordinates on the works to do that.

You understand that.

Senator Thompson.— For the record, tell what this schist is.

A. A schist is rock that carries in it a good deal of mica. It is

a natural rock.

Senator Thompson.— Just like all this formation you see on

top of Manhattan— you either get that, or else you get sand ? A.

It varies very largely ; a great deal of the rock is very strong ; some

of it is very hard to take out under any conditions Other is called

a mica formation; it is called a mica schist, or Manhattan schist.

Senator Thompson.— You say you didn't see this Seventh ave-

nue, this United States Reality shoring before the accident? A.

No, sir.

Senator Thompson.— Never had seen a picture of it ? A.I
can't say I have never seen a picture, but it never had been par-

ticularly brought to my attention.

Senator Thompson.— Did you know before the accident that it

was being held up without posts, without the braces, and without

having the supports tied together ? A. I don't believe it was.

Senator Thompson.— You never heard of this before the acci-

dent? A. No.

Senator Thompson.— Most of it had supports at places that

were simply wedged ? A. Well, most of our timbering is wedged.

Some of them have cleats where the joints are.

Q. (By Mr. Moss.) Do you know whether it was spiked or

bolted? A. No.

Q. Well, have you found out? A. Only from the testimony I

have heard.

Q. Now, let's stick to the mining proposition for a few

moments. I notice the Engineering and Mining Journal says:
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" As well as we can make out, the engineers of tke Public Service

Commission have left tlie matter of supporting the ground to the

engineers of the contractors. All of them have manifestly pro-

ceeded on the theory that they were doing nothing more serious

than digging a sewer. Services of mining engineers seems neither

to have been solicited or wanted." A. We did not leave it to con-

tractors altogether.

Q. Didn't you accept the plans of the contractors? Didn't you

amend it? A. I didn't.

Q. Did your department amend the plan of the contractors in

any way ? A. Frequently.

Q. But this particular one ? A. I don't know whether they did

or not.

Q. This United States Improvement sub-structure— did your

engineers change the plans of the contractors? A. I don't

know— the plans don't amount to very much.

Q. Did they change the method? A. I don't know whether

they changed the method or not.

Q. Have you heard whether or not they did? A. I have not

heard. You cannot get up plans for contractors' timber.

Q. Of course, you don't, and what the Mining Journal says is

that you evidently accepted the plans of the contractors. A. Well,

the Mining Journal don't know.

Q. Did you change them in any way ? A. I don't know.

Q. Have you inquired among your subordinates since this acci-

dent occurred? A. I haven't.

Q. Why haven't you made an inquiry since the accident

occurred, to find out whether your subordinates looked after the

method of the contractors and whether they changed the methods

of the contractors? A. I have made that inquiry.

Q. Did they change them ? A. I don't know.

Q. Did you ever hear that they changed the methods of the

contractors? A. I have not.

Q. Have you any record to show that they changed the methods

of the contractors ? A. I have not.

Q. I will call your attention to this, reading still from the

Engineering and Mining Journal. He quotes an authority on the

subject, Spurr— "Geology Applied to Mining." He says:-
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" WHen unj rock,, feut paxtioularly a slkale, is exposed to pressure

hy ihe movemeiLts of tke eatrtK^S' crust,, it is apt to break easily into

sheets along certain planes determined, by tke direction of the

applied forces. These- planes malce little, if any, aaigle vrith the

bed plane, or may even coincide. They may be straight, while the

bedding' planes are folded.. In short, the two sets of parting

planes have no relation to one another. A rock may not split at

ail along" its true bedd'ing plants, while it- may separate perfectly

along the cleavage planes." This ends the quotation from Spurr,

and the JouBnal goes on tO' say :
" Therein lies the explanation

of the rock slides so vario'usly attributed by different, investigators

toi some of the pockets, unknown seams, rotten rock and other

mysterious causes. The west side of that excavation being insuffi-

ciently timbered- the schist slabbed, oS in blocks, determined by

those planes. The planes axe not lines of dangerous weakness

when the operation is adequately timber-ed. They are so common
in mining that no special considfirajtion is given them;. The tim-

bering as shown in figure 2 (which is one of the planes of the

Broadway section)! was put in at intervals of ten feet. It possibly

is very infrequently and insecurely blocked against the ground),

and", no lading whatever was- used." A. Where does he get that

from ?

Q. Why, he got it from what ? He got it from the plans. A.

Now, I claim the right to explain those plans. When a line of

timber across a cut is made, it is made as a general proposition.

It isn't made to cover every little condition tliat they may find

here and there along the subway. For instance, there are five or

six posts as the ease may be-— foiar oar six posts, in this path

across, the pit. In between those posts there are struts which

keep them separated, and then they are extended out to the sid©

of the excavation. JSTow, if we find a particularly bad piece of

gi-oimd there are more of those struts put in ; but that plan there,

because it doesn't show a -strut at every point along that drive-,

doesn't mean to say—
Q. He has not only plans, but he has photographs. A., That I

understaaid. We have a great many of them.. We have a great

many photographs on the Seventh avenue out. As a matter of faet

the rock in the Seventh avenue cut never slid.
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Q. But it did break away on Buwadway -wiben there was no

A. It did.

Q. Was it sufficiently timbered? A. Apparently there "was a

lack of struts there.

Q. Well, then, it wasn't snffieienliy timbered was it? A. It

obviously was not at that partiuular porat.

Q. (By Senator Thompson.) WeU, you are an engineer, can't

you really give us the benefit of a direct answer on that? A.

That out as reported to me was examined only a couple of days

before this occurred.

Q. If you handle the contractors in the indirect way that you

iandle us here, why you wouldn't get along with them very good.

A. And we had men examine that work daily all the time, and

they kept constant watch over that work and reported everything.

Q. (By Mr. Moss.) Now, Mr. Graven, you have a knowledge

of this situation generally because of your experience as a mining

engineer. You know no rock fell in there at Broadway, a space

of fifty or sixty feet. You know that somebody was killed and

other ipersons were hurt. You have said that if that had been

properly timbered it would not have fallen. Who have you held

Tespomsible for that? A. You cannot always see those things.

IKTobody can see them.

Q. Butihere is4fty or sixty feet; who did you hold responsible

for it ? A. Well, it had been frequently examined ; there was

mothing to indicate that that rock—
Q. Have you any records of those exiaminations ? A, We don't

keep a record of a daily examination unless something is observed

that requires to be placed on record.

Q. Have you looked for records ? A. Well, no, I have not.

Q. Did you put anybody on trial ? A. I did not.

Q. Did you attempt to hold anybody responsible? A. The

jury attended to tSiat.

Q. Did you leave that for the coroner's jury? A. ITo.

Q. The coroner's jury didn't discipline anybody, did it ? A. I

don't think they did.

Q. Did you hold an inquiry to see whether they were able

assistants or whether they had neglected their duty at that point ?

A. We didn't hold an inquiry, but we examined and I have a
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report of the accident telling just exactly -what happened and the

conditions as far as they were observed. We didn't put anybody

on trial.

Q. Did you hold anybody responsible for the failure to timber

that place properly ? A. We did not.

Q. Did you attempt to? A. I did not.

Q. State anything that you did in order to find out who, if

anybody, was responsible for that failure to timber properly ? A.

My assistants examined the work and made their report as to

what happened.

Q. Who did you hold responsible for that? A. Didn't hold

anybody.

Q. Who did you consider you might hold responsible? A.

I didn't do that.

Q. Who would you naturally hold responsible? A. You can't

hold anybody responsible for accidents of that kind, now you

know that well enough. Kocks slip, not daily, but nearly daily,

but you can't hold a person responsible for them.

Q. Why didn't you take up the testimony that had been devel-

oped in the coroner's inquest, and all of the testimony that the

district attorney didn't put before the coroner's jury, and all the

evidence you could gather, and hold an investigation to see

whether any of your men were responsible for the loss of life in

those two accidents? A. I couldn't see there were any of my
men responsible for the loss of life. That's in my judgment, of

course. I have enough information to form an opinion, and

that's my judgment.

Q. What did you do to discharge your duty as chief engineer

after these two fatal accidents and after these nine persons had

lost their lives? A. I looked at the ground. I examined them

myself and I had my assistants report to me. I told them to make

a thorough examination and report the result of their investigation.

Q. Did you see any of those hinges that Mr. Smith described ?

A. No, I didn't know Mr. Smith knew anything about timber.

Did you see any of those ? ( Speaks to Mr. Smith.

)

Q. He has two eyes. A. Where did he see them ?
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Q. In the subway. Well there was some left standing in the

section of the United States Eealty and Improvement Company.
A. Yes.

Q. Was some over on Broadway ? A. Yes.

Q. That only ran about fifty or sixty feet ? A. It didn't run

at all.

Q. How do you know it didn't run ? A. Because I was there.

Q. Was there sixty feet of sub-structure down? A. Well, it

was damaged more or less.

Q. Was there sixty feet of sub-structure down? A. I don't

know.

Q. How much was down ? A. I think the length of— not the

length of the slide, but the length of the sub-structure that was

down.

Q. What do you mean by down ? A. Well, only a part of it.

Q. How many feet ? A. Only a portion on one side was down
for about forty or fifty feet, possibly.

Q. Now how do you know it didn't run forty or fifty feet?

A. It was knocked outside.

Q. How many feet did it run in Seventh avenue? A. It

ran nearly the length of a block.

Q. Didn't it run 350 feet? A. Well, I can't say.

Q. Didn't it run nearly two blocks ? A. I think not.

Q. Didn't it run until it was stopped by the permanent steel

structure ? A. It ran to 23rd street.

Q. Didn't it run until it was stopped by the permanent steel

structure ? A. That's about where it stopped.

Q. How do you know that ? A. Only from the reports.

Q. Did you go there and see it? Was it stopped by the steel

structure ? A. I don't know as it was stopped there.

Q. What did stop it? A. There was no more that could fall

down.

Q. It was right up against the steel then, wasn't it ? If there

had been any more it would have fallen down ? A. I don't know.

Q. Don't you think it would? A. I have no more reason to

think it would than to think that it did.

Q. Didn't these bents fall one after the other, as the first one

struck the second one, it struck the third one, and the third one
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striuek tlie fomrth one, aad titey kept on falling unitil there weren't

any .more? A. They were dragged on by the weiglit of the street

railroad.

Q. You knew that was up there, didn't you? A. We didn't

know it would break.

Q. But you knew that that decking was weighted down by a

steel railroad track there fastened together, didn't you ? A. But

most—
Q. I am only asking you that. A. Certtainly it was carrying

those tracks.

Q. And you knew that if the decking ever went those traoka

might exert pull on it, didn't you? As an .engineer you knew

that ? A. It might

Q. Well, that's one of the things that was plain to see might

happen, wasn't it ? A. Well, we had two breaks ; I know of two

eases—
Q. Wasn't it a plain thing— I am asking you a ^question—

wasn't it a plain thing to see that those tracks might complicate

the situation ? A. I don't think anybody gave any particular

attention to the possibility of those tracks breaking.

Q. Why didn't they ? A. They didn't think of it.

Q. Aren't engineers put there to see what is likely to liappen ?

A. Yes.

'Q. Exactly— that's what they are paid for, isn't it ; and you

have the biggest salary of any e!iigin.eer in the city, or the state, or

the United States ? A. We have the biggest and most— well you

might say the most dangerous job that has ever been undertaken,

and we have been more successful with it than with any job of its

magnitude that has ever been undertaken.

Q. That's all right, Mr. dravea, but when you find that life

is lost because a cut has not been properly timbered, and in

another place because the structures fall down one after another

like a row of dominoes, it is a serious matter. What did you

do in the Public Service Commission to investigate and hold your

subordinates responsible, if they were responsible ? A. The ques-

tion of responsibility was taken up, I believe, by th.e Puiblic

Service Commission, but it had been immediately taken over into

the hands of the coronesr. I am not absolutely sure about it. I
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think our counsel advised that the Public Service did not make
that investigation.

Q. Well, do you realize that on the 26th day of October that

the coroners jury had not held anybody? That was the day of

that verdict directed to the Public Service and that was an intima-

tion— a kindly intimation— to the Public Service Commission

that the coroner's jury thought you needed some amending there.

Didn't you so consider it? A. No.

Q. Was any one of your inspectors examined befo-re the cor-

oner's jury ? A. I don't know. I have the records here, but don't

find tkeuL

Q. Did you know that four or five of the inspectors made state-

ments to the district attorney ? A. ISTo.

Q: Did you know that they were called a^ witnesses before the

coroner's jury— coroner's inquest? A. I had nothing to do with

that.

Q. Why didn't you find out ? A. Well, because I was not called

upon by the coroner for vritnesses.

Q. Didn't you volunteer witnesses? A. Ko; I didn't think it

my duty to.

Q. The jury in deploring this accident, expressed their hope

that it will serve to impress upon all coartractors and upon the

Public Service Commission the necessity for the utmost caution

and care, both in the operation and inspection of all subway work.

A. We recognize that, and we are doing it.

Q. What did you do to find out whether these inspectors— the

five of them who gave their statements to the district attorney and

were not examined before the coroner's jury— had not reported

all that they should have ? A. I don't know.

Q. You should have found out. A. I didn't think that was

necessary.

Q. Do you know the character of the statements your inspectors

made privately to the district attorney ? A. I didn't know they

had been to the district attorney.

Q. Didn't even know that ? A. ISTo.

Q. Did you try to find out anything? A. I tried to find out

and had our engineers investigate the whole condition.

Q. Well, isn't it a fact that when you found out that the coro-

ner's inquest had not resulted in holding anybody, that, to use an
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expression, you thanked God and took courage and went on and

hoped it wouldn't happen again ? A. That is their verdict ?

Q. That's about it. A. I don't know that I can add to it.

Q. You were satisfied? A. After reading a large part of the

testimony before the coroner and I saw the findings of the coroner

to the effect that the direct cause of that accident was an excessive

blast; that was the same conclusion that I had reached from my
own examination. That was the direct cause.

Q. But do excessive blasts knock down tub-structure for three

hundred feet, as a rule? A. No, sir.

Q. Not as a rule. Well, isn't it a fact that the reason sub-

structure hasn't beeai knocked dovwi in three-hundred-foot lots gen-

erally over the city is because it has been put up sufficiently strong

to stand against the blasts ? A. That had stood for about a year.

Q. And do you know how much it had been weakened in that

time by successive blasts ? A. I only know that mine are supposed

to be taken care of when any weakness develops.

Q. Did you know that there was evidence before the coroner

and evidence in the hands of the district attorney that there was

a shortage of timber supplied and that blasting timbers had been

taken out and put in different places ? A. I read that testimony,

and I read testimony to the contrary.

Q. You read testimony both ways? A. Both ways.

Q. Did you hear any one of those laboi'ers testify? A. I did

not.

Q. Did you call any one of those laborers into your office and

ask him about it ? A. I did not.

Q. Why didn't you? A. Because I didn't think it was

necessary.

Q. Why didn't you think it was necessary to take eight or ten

men who had made that accusation and talk with them in your

own office? A. Because I didn't think it was necessary.

Q. Now, Mr. Craven, if those men had told the truth, that

bracing beams had been taken out of places where they were

needed and put into other places, leaving the first places unpro-

tected, and that they had a continual shortage of timber of which

they complained to their boss, and that some of them had left

their jobs, given up their work because they were afraid of the
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danger— why wouldn't you call them to you and ask them about

it? A. Because I had the testimony there already.

Q. You had their testimony there? A. Yes, sir.

Q. What had you against it ? A. I read testimony to the con-

trary, I told you.

Q. Whose testimony to the contrary? A. I think you will

find it there.

Q. Will I find the testimony of Mr. Mitchell? A. I don't

know.

Q. Did you remember whether he testified? A. I do not; I

don't remember what any individual testified.

Q. Mr. Mitchell was the man responsible for timber, wasn't he ?

A. I don't know. He was not altogether responsible.

Q. Well, he handled it— he was the timber boss ? A. He was

the timber boss.

Q. Did you find that Mitchell denied that that had been done ?

A. I don't recall.

Q. You don't know whether he did or not ? A. No, sir.

Q. Well, who was it that denied that it had been done ? A. I

can't recall, but I think you will find—
Q. Well, I am not saying that I would find— I am asking what

you found with the ghost of nine people stamping around looking

for recognition ? Whose testimony did you read when your dreams

were troubled with those ghostly apparitions? Did you dream

about those people? A. I am pretty sure I read—
Q. But did you dream about them ? Did you go to the funeral

of any' one of them? A. I didn't.

Q. Now I ask you were nine dead people resting upon the

consciousness of all the public officials that had to do with that

work there? Tell me now, what testimony you read in that

record that controverted the stories told by at least ten of those

laborers concerning shortage of timber and danger down there.

A. Well, there was a great deal of testimony on that question.

Q. Well, whose? A. Mr. Davis' testimony.

Q. Mr. Davis didn't say a word on that. It was reported he

didn't say a word on that subject. A. He may not have reported

to the coroner.
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Q. Well, did lie report something to you that he didn't report,

to the coroner? A. He didn't report to me.

Q. Well, now, who else contro'verted those laborers ? A. I can't

say. I don't know who the lahorers were.

Q. Did you ever hear of Mr. Conti ? A. I didn't knovs^ who- the

laborers were-

Q. Anybody can read that record. Any private, citizen earn;

read that record. A. But any private citizen can't act upon it.

Q. Couldn't you act upon it as the chief engineer ? If you had

been on the job, Mr. Craven, as chief engineer over this whole

business, at $20,000 — A. I don't think the $20,000 cuts any

ice.

Q. It makes yon the most distinguished engineer in New York.

A. That doesn't eut any ice.

Q. Doesn't it give you standing in your profession ?' A. It gives

me standing,, yes.

Q. Well, that's the reason I speak of it ; not in any other way.

A. But the $20,000 don't—
Q. DOn't you earn it? Dom't yow earn- it? A. I think I do.

Q. Do you give your whole time to your office? A. I do.

Q. Were you at your office when the accident happened ? A. I

was away;: I was out of iSTew York at the time; I was up at

Yonkears.

Q-. What were you doing? A. I had gone away for a rest o^f

four or five days and happened to be away at the time.

Q. Well, you are away from your office a great, deal of the time^

aren't you? A. I am less away from my office than any man'

connected with our work.

Q. You! were in Florida when the Committe©- wanted yoit

weren't yoii ? A. I was not.. I was not anywhere when the Com-

mittee wanted me.. I was at Frankfort and' I left word "with th©

Committee that I would come back on an hour's notice. I had

been very ill with grip and went away.

Q. I recall that.

Mr. Moss.—'
Mr. Chairman, I am game enough and sport

enough to give every man his chance—
Mr. Craven.— He might be fair about it.
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Mr. Moss.— Well, now, when I spolie of tke $20,000, whiek

is the matter that stirred up all this conunoitioii just now, I wanited

you! to understand that I meant to imply by that that Mr. Craven

is a distinguished engineer, with standing coineidefut to the receipt

of the largest salary that any engineer gets in the'- city service —
amid far' beyond the city servie©. IsTow^ Mr, Craven, with all these

facts before you that are in my mind, I am trying to fimid omt what

you did in this emergency? A. I did only what I told you I did-

Q. That's all? A. I examined the worlc and had my assist-

ants— the men on the work— told them tO' make a thorough

examination in detail and report to me. I couldn't have done

anything more.

Q. Well, now, I don't litink that you have told me a single, thing

that you did. A. Well, then, I can't talL you. any m^ore.

Q. What did you do ? A. I eKamined the work afterwards.

Q. How much of it did you examine ? A. I examined it pretty

closely.

Q. In both places? A. Yes, sir.

Q. Who went wiiih you? A. I will tell you the hi-story: I

reached my home in Yonkers about 7 o'clock in the evening As I

was going to the house I met some gentleman and he said,, " There

has beem a terrible accident on the subway in Seventh avenue.

There was a whole block caved in and buildings are falling into

the subway, and two or three hundred people were killed." Well,

that looked pretty serious, and I went into the house and started

right back to 'Sew York. Ttat was at about 7 o'clock in the

evening. As I was leaving the door, I was called back for a tele-

phcHie call. The telephone told me that the cave-in had happened

in the afternoon; that there was nothing that I conld do there

after dark, or see mueh, so I staid at boms' and went there the first

thing the next morning; and spent a coiipl'e of hours on the work

to see what had happened'.

Q'. -By that time it was largety restored, wasn't it-? A. No. I

examined the works and looked at it as far as I coul'd see. I tried

to form an opinion as to what the cause of the accident was: I

examined somie of the timbers where the blast broke, and I came

to the conclusion that the blast had knocked the timbers out.

Following that for some reason, possibly a weakness in the track,
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the tracks broke and carried everything down with them. Now,

that's the history of the matter.

Q. In your examination, did you discover that there was faulty

construction of the sub-structure? A. I couldn't do that.

Q. Well, then, you didn't? A. That was impossible.

Q. Well, you couldn't tell, from what you saw, whether the

construction was faulty or not, because it was down and it was all

a total wreck? A. Yes.

Q. Then it would depend upon testimony as to whether there

was fault or not. What testimony did you take or examine to

determine whether there was fault in that sub-structure? A.

Only my examination and report of my assistants on the work.

Senator Towner.— Have you those reports of your assistants

that were made? A. Yes. sir.

Senator Towner.— Immediately following that ? A. Yes, sir.

Senator Towner.— Does that report show whether or not the

construction was faulty ? A. I really don't recall whether it took

up the question of the construction of the timber bents or not.

Mr. Moss.— Well, it didn't, did it ? You have no record that it

did. Wasn't that the ticklish part of it all ? A. All those things

were talked about, but there was no way of anybody finding out

whether that construction as it lay there on the ground had been

neglected or not.

Q. Wow, that was common sense. Now, wasn't there enough

of that structure standing either close to the accident or at some
other point in that section to enable you to judge? A. No, not in

that section.

Q. Let's take Broadway— wasn't there enough of the structure

standing there for you to see what kind of a structure it was ? A.

Yes; that same structure is standing there to-day. It has been

there for two years, and this would have been there for two years

if it hadn't been blown dovra. by the blast.

Q. When is it going to fall dovra again ? A. I don't know.

Q. Now, if another blast like this happens it will go down ? A.

It might.
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Q. Hasn't that work down there in the United 'States Realty

and Improvement Company section been straightened since this

accident? A. Well, there has been some considerable useless

timber.

Q. Well, has it been straightened ? A. Yes, it has. It was a

proper precaution to take, Mr. Moss.

Q. It was a proper precaution to take so that it wouldn't fall

down again ? And the structure that you say has been standing

since the accident, has been strengthened ? A, Yes. In that same

cut we had sixty feet of that same timber knocked out. It was

knocked out by a blast.

Q. Only a short time before the Seventh avenue accident—
and the timber didn't fall ? A. No. That was an indication that

it was apparently pretty good timber.

Q. Well, wasn't that an indication also that there was need for

watchfulness in that section? A. There has been watchfulness.

Q. Was there anything special done after that blow-out of sixty

feet—-was there anything special done to safeguard? A. Why,

yes.

Q. What was done ? A. What do you mean ? We have inspec-

tors there, we have engineers there that are on that work all the

time?

Q. I know you have, and that is the very point of the thing.

When you found you had to get testimony— I am getting back

to where we were a few minutes ago— when you found you had

to get that to determine whether anybody had neglected his duty,

what did you do to get testimony,— anything ? A. I did not.

Q. And I think you have said you did nothing to determine

whether or not the testimony of these Italians was true as to

whether supports had been taken out ? A. No, I did not do that.

Q. Well, now, if you found a short time before the Seventh

avenue accident, somewhere south of that, fifty or sixty feet were

blown out by a blast and the sub-structure didn't fall then, doesn't

that indicate to you that there must have been some particular

reason ? Didn't that indicate to you that there was some reason

why it should go down in one place and not in the other ? You had

at least ten men say that timber had been stolen from one place
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and taken to another, because of timber being short. A. I didn't

know that.

Q. Well, you told me that you did. A. That was long after-

wards.

Q. Well, I don't care when it was. If you had evidence at your

command from a whole lot of these men that there was a shortage

of timber at that point, wouldn't that lead you to an inquiry with

respect to whether there had been a shortage of timber and whether

somebody Avas to blame for it ? A. I have evidence that there had

been, and evidence that there hadn't been.

Q. Well, why didn't you ask the commissioners to hold a hear-

ing so that those two sets of witnesses could be put one against the

other and the triith determined, and you discharge your duty ? A.

Well, the coroner made an investigation ; I think that should cover.

Q. Do you say the coroner made a thorough investigation ? A.

So far as I could see.

Q. Was the testimony of Mr. Crusbauer taken before the

coroner ? A. ISTo, it wasn't good for anything if it had been.

Q. He wasn't good for anything? A. He has never been in

the subway except to knock something after it has happened.

Q. He has never been in a subway— is that a fact ? A. He
does not know anything.

Q. (By Senator Towner.) Won't you tell me, Mr. Craven, whose

duty it is to examine and know about the construction of the sub-

structure ? A. It is the duty of our engineers and inspectors and

of the contractors,— men in the works, and they are doing it all

the time.

Q. Well, you say, them, that your inspectors and assistants were

there watching? A. Yes, sir.

Q. Well, by that, do you mean that they were there to see that

proper bracing was put in them ? A. Yes, they are there to look

over that work; they are looking over it all the time. If the

inspectors and engineers find anything that appears to them to be

wrong they have it corrected at once.

Q. (By Mr. Moss.) Mr. Graven, you have seen fit to criticise

Mr. Crusbauer, who was called to serve by the mayor of the city

of New York. A. I can't help that.
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Q. Now, don't you say you can't help that, hut listen to me
;
you

have seen fit to criticize Mr. Crusbauer whose engineering ability

is recommended sufficiently by the mayor to call him from outside

tibe Public Service to join his committee. There were thirteen

men on that committee. Did you call any one of those thirteen

men who examined the subway to give you his opinion as to the

cause of that accident ? A. E"ot one.

Q. You saw their report, didn't you ? A. Yes.

Q. Did you think any one of them was a good engineer? A.

They are all of them very good engineers.

Q. Don't you think that every one of those engineers was com-

petent to discuss the mechanical proposition as to how posts were

joined together,— don't you think so ? A. Yes.

Q. Now, there was E. P. Goodrich, the chief consulting engineer

of the city of New York, of the boTough of Manhattan. A. He is

an excellent engineer.

Q. Mr. Ford's an excellent engineer, isn't he? A. Yes.

Q. Mr. Nelson B. Lewis is an excellent engineer. I guess he

has had more experience than any of them. Now with thirteen

of those,— you don't like Crusbauer, but certainly out of thirteen

you could get somebody. You said they were always knocking.

A. I want to correct that if you have drawn that conclusion.

I meant to say that Mr. Crusbauer knew nothing about subway

work. He has never been connected with subway work.

Q. (By Senator Towner.) Who was the engineer who was in

immediate charge at that point ? A. Mr. Eidgeway was the engi-

neer of subway construction. He has general charge over the

whole works.

Q. Well, was he in immediate charge, or some assistant of his ?

A. At that point Mr. Mills was division engineer. Under him

at that particular section was Mr. Vitch.

Q. Well, did Mr. Vitch have immediate charge at that point?

A. Yes; then there were other engineers under him who were on

duty in the works all the time, in and out of the works, and in

addition to that the inspectors who were supposed to be there all

the time. Now, Mr. Vitch is a man who has been on subway work

for fifteen years. He has been connected with subway work that
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long. He knows, I think, all about general conditions and is fully

as competent a judge of them and construction as any party that

I could bring in here from the outside, and much more so, because

he has been right there and seen the work. He has seen the work

daily.

Q. Well, was he on the grounds every day at that point ? A. I

can't say that he was there every day at that point. One of the

assistants probably was there every day and an inspector was there

all the time.

Q. And do you know their names? A. I can't recall the

names. I can give you a list of them.

Q. (By Mr. Smith.) Mr. Craven, if there was something

occurred that you recognized as wrong at that particular point who
would you hold responsible,— what is his name? A. Well, I

couldn't say just who. I would have to find out who to place the

responsibility on.

Q. Who is the manager that you would hold responsible for

some fault in timbering construction ? What is the name ? A.

Well, to move right down the line, Mr. Ridgeway and Mr. Myers

and the assistant engineer.

Q. Who would you hold responsible? A. I can't say that I

would hold anybody responsible. I would have to find out. I

might hold the wrong man responsible.

Q. But for faulty timbering construction, who would you, as

chief engineer, hold responsible? A. For the timbering

construction ?

Q. For the timbering construction. A. The engineer.

Q. Now tell me his name ? A. I can't give you his name.

Q. (By Mr. Feinberg.) Describe him. A. I can't give you

any name.

Q. (By Senator Towner.) What position would he be desig-

nated as occupying,— the timberman ? A. Oh, the division engi-

neer in charge of the work.

Q. (By Mr. Smith.) If you went into that cut at Seventh

avenue and personally observed a wrong condition of timber, who

would you hold responsible,— tell me his name ? A. Well, what
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would you call a wrong system of timbering,— what would you

call wrong?

Q. But tell me the man's name that you would hold responsible ?

A. Well, I would go to the chief engineer, John H. Marsh, I

would go to him and call his attention to the fact that the timber-

ing should be rectified in some way, and then I would go

direct to the contractor, the man who does that work.

Q. (By Mr. Moss. ) But you have no jurisdiction over the con-

tractors, have you ? A. If we see anything wrong, we can have

it rectified.

Q. You could hold them up, but you couldn't discharge the con-

tractors? A. I can discharge any man on that work if I find

that he is irresponsible or doing wrong.

Q. Did you ever do it ? A. No, I haven't done it.

Q. (By Senator Towner.) Well, can't you under the contract

that you have with contractors compel them to correct any faulty

work in construction ? A. Yes.

Q. (By Mr. Moss.) I want to ask you about concrete a little

bit. Do you know anything about the concrete that was applied

to the outside of the tunnel at the Harlem river ? A. Yes, sir.

Q. How was it applied? A. The concrete is mixed and run

down through a chute and is deposited into the river from the

bottom of that chute.

Q. ISTow, the tunnel, at least the chute, is lying on the bottom of

the river, is it ? A. Yes.

Q. There is a platform up above on which the concrete is being

mixed? There is a tube runs from that, we will say, down to

the tube that rests on the bottom of the river ? A. Yes.

Q. And the river is flowing all that time ? A. Yes, you don't

know just exactly how it is done, Mr. Moss. ITow, I will explain

it to you, can I ? That tube is lowered down to the bottom of the

river, then the tube is charged with concrete which is held there in

suspension. You understand that ?

Q. Yes. A. It isn't turned promiscuously loose and allowed

to run all over the tops of those tubes. After that tube is full

and the supply kept up, this tube is gradually raised up from the

bottom, a little bit at a time, and as it raises up, the concrete flows
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out and deposits. That iprocess is kept up eorutinually until we
have a complete mass of concrete around those tubes.

Q. Well, what prevemts the Harlem river from carrying it all

away ? A. Beeaiise it is deposited, and can't be carried away. It

is in a form.

Q. What prevents the Harlem river from carrying away some

portion of it ? A. Well, it is a well-known process.

Q. But what does prevent the river from carrying away the

life of the cement ? Did you ever see the river wTiite when con-

crete work was being done? A. iN'o.

Q. Or gray, of course ? A. ISTo.

Q. Did you ever see tTie river in any way discolored ? A. ~So.

Q. Did you ever see any streaks of discoloration? A. Only

from the leaks of the tubes at the top of the surface.

Q. Did you ever handle any of the concrete that had been raised

Tip off from that tube, and did you ever see any of it crumhle ? A.

Tes, that was only for a little distance.

Q. Well, now, in making cement for tubes, what portions are

Hsed ? A. One, two and four.

Q. What does that mean ? A. One portion of cement, two por-

tions of sand and four parts of broken .stone.

Q, Is it necessary that the sand ajid gravel should be mixed ?

A. All of them should be mixed to form a good mixture.

Q. What is done in the mixing of these three elements fox use

in this tunnel work; how are they mixed and where they are

mixed? A. In a rotary mixer, concrete mixer. The stone ifl

dumped in and then the sand and then the cement,— then they

are all revolved.

Q. Is that being done in all cases where cement is being used ?

A. ISTo, sometimes it is mixed by hand.

Q. Where is it feeing mixed by hand? A. Only in local places

as a rule. We use the rotary mixer wherever we can.

Q. Is the mixing all done in the eity of New York ,? A. Y.es.

Q. Is the sand and gravel mixed at any point of shipment ? A.

We are now getting some that is mixed with the sand and gravel

at the factory.

Q. Where ? A. Down on Long Island Sound. I can't recall

the name.
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Q. Well, you say it is mixed out therei,— that is tlafi sand and
gravel and brought up by scows. And you depend then upon the

mixture that was made down on Long Island ? A. Yes.

Q. And then simply add the cement to it up here ? A. But we
sample that very frequently to see if we got the proper aggregate.

Q. What do you mean,— to see whether a proper mixture, is

made ? A. Well, we take frequent tests of it, yes.

Q. Have you any inspector out of town ? A. Yes,, we have

men inspecting that work all the time down on Long Island, I

don't know whether he is- there all the time or not, who is the

inspector there.

Q. Can you give me the name of the inspector? A. I can't

think of his name.

Q. Is he there continuously ? A. I don't know.

Q. Don't you think that very important? A. ISTo.

Q. Why not ? A. Because we have examined that plant. I

have been through it myself, and that is one of the finest plants

that there is anywhere.

Q. Is that your plant? A. It is the plant of the man who

supplies the sand and gravel.

Q. And you depend on him ? A. Oh, no, we don't.

Q. Is he there all the time ? A. Not all the time.

Q. Well,, what do you do to cover the time when he is not

there? A. When the sand comes here we frequently sample it

right here to see if we got the proper proportion. Now it is a

very reliable firm of people and they produce this material at

our request with excellent results, and we get a better aggregate

for this reason. The sand and gravel is mixed together,:— that is

from very large gravel, two or three inches, down to a very fine

sand. That g»es through a system of screens and is all separated,

— all those aggregates are separated. Then this is all taken to a

point where we get the proper proportion of each of these differ-

ent sizes and then mixed together there and placed in the scow

and sent to us, so that we get much better results than just to get

the ordinary sand and gravel.

Q. How do you know ? Who owns that plant down there ? A.

I can't recall the name. I think Mr. Kidgeway knows the name.

Mr. Eidgeway.— Henry Keisters.
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A. Oh, yes, Henry Eeisters.

Q. (By Mr. Moss.) Can you tell wlio is the inspector down

there?

Mr. Eidgeway.— I cannot.

Q. (By Mr. Moss.) Now the cement which is applied to that

mixture that is brought up from Long Island,— where do you

have that ? A. Well, I think we have about twelve or fifteen dif-

ferent cement factories,— which one do you refer to?

Q. Well, take any one—down at the Battery. A. I would

have to refer to the record.

Q. Well, I didn't ask who it was, but where do they keep the

cement ? A. At the storehouses, or at places on the way, in bags.

Q. But where are those bags kept ? A. They are kept on the

works in different places.

Q. Are they ever kept on docks ? A. I guess sometimes.

Q. What happens to cement if it absorbs moisture in bags ? A,

Unless it was set up, it gets hard.

Q. Well, is it good for anything then ? A. We don't permit it

on the work then.

Q. And you wouldn't think it good even if you kroke it up?

A. Not very good.

Q. It would have to be burned over? A. It can be used if it

is broken up, but not safe ; we don't use it at all.

Q. Now, are you sure that that cement is mixed properly

before it is applied to the tunnel work ? A. That's my personal

opinion— from the report of the inspector.

Q. Well, have you seen those reports ? A. No, I haven't seen

the report.

Q. Have you looked at the work? A. Frequently.

Q. Have you ever been down in that tunnel ? A. Not in that

tunnel, no.

Q. Have you been down into any of the tunnels under the

river? A. No.

Q. Well, have you been in the headings? A. Not on that

particular piece of work, no.

Q. Who has reported to you? A. Mr. Chipman, who is in

charge of the work.



Kepoet of Joint Legislative Committee 763

Q. Has he reported to you ? A. In what respect ?

Q. In any respect ? A. I get weekly reports from all the engi-

neers; I see some of them.

Q. Well, why do you read any of them ? A. They are more of

a matter of record than anything else.

Q. Then you don't know by reading these reports what the

inspectors are doing? A. Well, I am satisfied that our work is

carefully managed in that respect.

Q. Don't you spend hours reading the reports of your sub-

ordinates ? A. Indeed I do not ; I haven't time.

Q. What do you do in the course of the day? A. Well, Mr.
Moss, I get to my office anywhere from half past nine to ten

o'clock ; I generally leave at five— and during that period I am
busy every minute of the day either with my correspondence and

with plans and with conferences with the engineers of the dif-

ferent divisions.

Q. Were these reports directed to you ? A. They are directed

to me.

Q. Why are they directed to you ? A. They form a very com-

plete record of the progress of the work.

Q. The division engineer makes them? A. There is nothing

to be gained by reading those reports.

Q. How do you keep posted on the work that is going on ? A.

From my relation to Mr. Ridgeway and Mr. Turner.

Q. Does he read those reports? A. I don't think he does. I

don't think anybody does.

Q. What are they made for ? A. They are made for a matter

of record.

Q. What good is a record that is not read? A. We have fre-

quently gone to the records of the old Rapid Transit Commission

to get some of the weekly reports to find out what happened there

and here.

Q. There might be something reported by one of your engi-

neers, some fault, something that needed attention —how would

you know it was in the report ? A. Anything that I should know

individually comes to me direct in other ways.

Q. Well, you simply take what people are willing to tell you by

word of mouth ? A. Mr. Moss, those men are honest men.
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Q. I have no doubt of that, but, Mr. Craven, wouldn't those

men be doing the work just as well if you weren't there above

them ? A. Well, possibly they would.

Q. What good are you ? A. I guess I am no good at all. You
have been driving at me long before I came on this committee, Mr.

Moss ; that is all this is meant for— it is a personal drive at me.

I realize that fully; now you gO' right ahead. It is a brutal

attempt to assassinate my character.

Q. What function do you perform in the operation of your Pub-

lic Service position that helps the work ? Now, please put it on

the record— you are a pretty live man. A. I am advising the

commission and I am advising my engineers all the time— con-

stantly. I am seeing that the contracts are gotten out promptly

and properly ; I am going over the contractors' records when they

come in when they make a bid on the work. My time is absolutely

employed in good solid serviceable work every day, all day long.

The same functions that any chief engineer performs in anj large

piece of work.

Q. You have said that I was after you before this committee

was formed— will you please make yourself perfectly clear along

that line ? A. In your campaign speeches you made reference to

the inelficiency of the engineers of this commission.

Q. With regard to what? A. I don't know.

Q. Are you clear on that— I think your are mistaken. I

think your conscience has pricked you unduly. A. No; none of

that.

Q. Mr. Craven, did I ever refer to you individually ? Have

you ever known me before this investigation? A. No; I have

not.

Q. Have we ever spoken a word ? Have I ever mentioned your

name? A. But when you criticized the work of the commission,

of the engineers—
Q. In what respect did I criticise the eciency of the engineers ?

A. Simply in your reference to the inefficiency of the engineers^

Q. In what particular? Was it in a single particular other

than the Broadway and Seventh avenue accidents ? A. You
must have meant that criticism from the head down.
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Q. You asaumed tkat you were meant because you were the

head of the force ? A. I take my share of the responsibility.

Q. Was there one word said in any one of those addresses

about the corps of the Public Service Commission ? Did you read

one word in any address of mine about the inefficiency of the

Public Service Commission? A. I read it in the paper, but I

don't know whether—
Senator Towner.— I think we had better finish this up. A

recess will be taken until 2.30, and those witnesses who are under

subpoena will please be present at that time. (Adjournment.)

Meeting called to order at 2,30 p. m., Semaior Towner presiding.

Testimony of Lester R. Helmee; examination by Mr-

Frank Moss. (Witness is sworn,)

Q. You were employed by the Public Service Commission as

inspector of masonry ? A. I was.

Q. And you were on duty on Seventh avenue between Sixteenth

street and Twenty-third street at the time of the accident there

last September ? A. I was.

Q. How long had you been on that division ? A. Since Septem-

ber 21, 1915.

Q. You had just gone there then? A. JSTo, sir.,

Q. When did you go to that particular part of the work ? A.

September 21, 1915.

Q. And the accident happened the next day ? A. It happened

the 22d day of September.

Q. That was the next day? A. Yes, sir.

Q. Did you receive any special instructions as to your work?

A. Yes, sir.

Q. And who gave them to you? A. The instructions I

received were from Mr. Caronski or Mr. Veaeh.

Q. Which ono? A. Mr. Caronski and Mr. Veach both.

Q. When did you receive those instructions? A. At night-

time; I was on a job and they wished to give me special orders.

Q. You mean you got them at different times ? A. Yes, sir.
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Q. Did you have any printed instructions? A. Yes, sir.

Q. Who gave those to you ? A. They were sent down from the

Thirty-fourth street of&ce.

Q. What did those printed instructions say about your duties

at such a point as that ? A. I would inspect the blasting and mix-

ing of concrete, check forms and inspect timbering, and other

duties as were instructed me by the engineer in charge of the work.

Q. Well, had you any previous experience in timbering? A.

I had to a certain extent.

Q. You were a masonry inspector? A. Yes, sir.

Q. Your business was to determine whether a cement was prop-

erly mixed and properly applied, wasn't it? A. Yes, sir.

Q. What do you— I mean to say what instruction have you

had in mechanics connected with the combining of elements in

timbering-— what instruction have you had? A. I have had in-

struction in masonry.

Q. What kind of instruction? A. Masonry as far as the mix-

ing and placing of concrete.

Q. I know, but how did you get it -— go to any school ? A. I

don't understand you.

Q. What instruction did you have with regard to mechanics?

A. Why, I had mechanics to a certain extent.

Q. With reference to strains and angles and all that sort of

thing that enter into the question of strength and stability in

wooden constructions ? A. I never had that to any great extent.

Q. You had no studies of that kind? A. No, sir.

Q. What practical experience did you have in what might be

called mechanics? A. I had five years' experience on the Barge

canal work before I come down here, and experience when I come

down here in the subway.

Q. What did you do in the Barge canal? A. I inspected

concrete.

Q. Well, that wasn't timbering ? What did you do in the sub-

way with reference to timbering? A. I went throug'h the cut

every day when I was employed on that section and noticed where

everything was— whether everything was stable.

Q. Well, how did you know what was in a stable condition?

A. I could see if the posts supporting the I-beam were plumb,



Report of Joint Legislative Committee 767

were well placed and observe whether they had spreaders in

between these posts— in between the twenty-four-inch I-'beams.

Q. Well, who ever taught you anything about what was well

placed ? A. By observation and by test.

Q. How old are you ? A. Twenty-six.

Q. Did you ever work as a carpenter ? Did you ever put up a

building or help put up a building? A. I have worked around

buildings.

Qi. But were they brick or frame ? A. They were brick.

Q. Did you ever put up a bam ? Or an outhouse ? A. Well, I

helped to a certain extent on my own home out in the country.

Q. How long have you been in New York? A. Why, I was

bom here in New York and have been here practically all my life.

Q. You didn't put up the outhouse in New York City, did you ?

A. Well, that was in New York, but not New York City.

Q. Did you pass a civil service examination for your position?

A. I did.

Q. Did that examination touch the subject of timbering? A»

It did to a certain extent

Q. To what extent? A. Why, it asked regarding posts to be

used of certain size and dimension, and what I deemed necessary

as far as timbering is concerned to see whether it was well braced

and constructed to hold a certain weight.

Q. Did you consider it was necessary to have these bents braced

one against the other ? A. Yes, sir.

Q. You considered that necessary? A. Yes, sir.

Q. Did you consider whether or not the braces ouajht to be

bolted ? A. Well, the braces were bolted to a certain extent.

Q. What do you mean by " to a certain extent " ? A. Why,

some places they were bolted and some places they were not, but

braced.

Q. Well, what was wedged ? A. Well, that's what I mean—
they were not bolted, they were wedged.

Q. Sometimes the same sort of thing would be bolted and some-

times it would be wedged— is that it ? A. Yes, sir.

Q. Why were some wedged and some bolted ? A. I contradict

myself there, the braces were bolted and the spreaders in between

the braces were wedged.
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Q. Bid you eonsid-er wedging a safe praotioe ? A. I did if they

were -wedged tight.

Q. Did you ever know one of tke -wedges to come out ? Could

they be jarred out ? A. If they were braced and well nailed, they

couldn't.

Q. Were the braces nailed? A. To a certain extent. In some

places they were and in some places they weren't.

Q. Why were they nailed in some places, and not in others? A.

I guess it was easy to be got at and at certain places—
Q. But why should you put in nail in a brace at a certain place?

A. Why, to hold it firm.

Q. Why weren't nails put in the other places? A. Perhaps

the other way -of construction was seen tO' be better.

'Q. You said " perhaps," by why did you allow some wedges

not to be nailed ? A. They were well braeed

Q. Still they could be knoefeed down by some vitflenee, couldn't

they ? A. If anybody were to go up there I suppose anybody could

knock them out if they Tver© nailed.

Q. But it would be harder to do it if they were nailed, wouldn't

it ? A. Perhaps it would, an-d perhaps it wonldn't. I never have

tried to knock them out.

Q. Why didn't you ? A. Because I didn't see fit.

Q. Why didn't you try whatever was necessary for you to

nnderstand yoBT job? A. Well, the inspector of the material was

supposed to see that everything was stahle and well braced, and

what would be my idea in going up there and knocking them out ?

Q. Why, knock it out 'and put it back again. A. Well, that

wasn't my idea of doing things at that time.

Q. Well, didn't it occur to you that if nails were used in some

places they were used to make it strong ? A. Perhaps they were.

Q. And didn't it occur to you that if nails were not used in

other braces, those braces were not quite as good as the ones where

the braces were nailed ? A. So far as the inspection is con-

cerned— if I thought they were well braced.

Q. You don't answer my question. Didn't it occur to you that

the braces which were not nailed were not as strong as the braces

"which were nailed ? A. No, sir.
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Q. Why didn't that occur to you? A. Because if they were

well braced and the wedges were put in tight, in my opinion they

were aJl right.

Q. Were they all put in tight ? Did you test every wedge that

was not nailed ? A. No, sir.

Q. Why didn't you ? A. I had other duties to perform besides

testing wedges.

Q. Well, in your division? A. In my division?

Q. Wasn't it your business to see that those wedges were in

tight? A. As far as a close observation was not concerned, but

not to test every wedge that was driven in.

Q. Did you ever test any wedge— try to move it? A. Yes;

I have tried to move them with my fingers and with a hammer.

Q. Did you ever succeed? A. Sometimes; then I would push

it back in place again and would tell the timber man in charge to

look after that kind of work, if I saw fit.

Q. "If you saw fit"— didn't you see fit every time? Did

you do it every time ? Did you report to your superior that fact ?

A. Yes, sir.

Q. In writing ? A. Not in writing— verbally.

Q. Did you report every loose wedge that you found to your

superiors ? A. Not every loose wedge.

Q. What was it that jarred them out? A. Sometimes the

traffic, both on the street—
Q. Do you mean to say the traffic above jarred out wedges ? A.

Yes, sir.

Q. How many times did you observe that ? A. I didn't observe

it very many times. It was just while I was up there working

underneath the decking and any heavy load would jar the wedges

to a certain extent.

Q. Well, then, when you happened to be up near the decking

when heavy loads went over, you noticed that the wedges were

jarred? A. Yes, sir.

Q. And whenever you happened to be near where those loads

would go over, you saw that ? A. Yes, sir.

Q. Did you report that to your superiors? A. No, sir.

A 25
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Q. Wlio did you report it to ? Didn't you report it to the tim-

ber man in charge of the cut ? A. I did report it to them if con-

ditions weren't remedied.

Q. But didn't it occur to you as an inspector on the job that that

was a dangerous way of wedging when loads passing over the

decking might dislodge them? A. I didn't think it was such a

dangerous way of wedging.

Q. What were the wedges to hold tight, the posts and up-

rights— what were they to accomplish? A. Why, the cars and

wagons and the people that passed.

Q. Well, then, if the wedges came out, the post might come

down? A. Yes, sir.

Q. Well, now, if you found that there were quite a good many
wedges being used that were not put in tight enough, so that

traffic shook them, why didn't you report that to your superiors?

Did you ever report to them concerning this condition ? A. They

understood it themselves, and we were told to watch these wedges

by our superiors.

Q. Well, did you watch them? A. Yes.

Q. Well, did you watch theon all the time ? A. Whenever I had

occasion to.

Q. Well, any day you could have gone up there and seen wedges

shaking? A. Any day that I didn't have any other duties to

perform.

Q. Every time you went up under that decking you could see

the wedges shaking? A. Yes, sir.

Q. Did yon tell your superiors that that was a common con-

dition? A. Yes, sir; they knew it.

Q. Do you say that Mr. Caronski knew that those wedges were

being shaken by the traffic so that if he had gone up there he could

have seen it too? A. Yes, sir.

Q. Well, wasn't it a fact that inasmuch as that form of construc-

tion had been accepted that you didn't consider it any part of

your business to mix in with it? You thought the form of con-

struction had been accepted by your superiors, and that that was
all right? A. Yes, sir.

Q. And all that you were to do was whenever you had any time

to see what wedges were knocked out and have them replaced.



Eepoet op Joint Legislative Committee 771

isn't that so ? A. Yes, sir ; if I could improve them I would have

told the superiors in charge.

Q. Did you tell the superiors that jou could improve upon that

vredging? A. ISTo, sir.

Q. ]S!"ow, it is quite possible that the falling do'wn of that decking

might have been caused by vsfedges coming out— isn't that so?

A. Why, I don't knov?.

Q. But isn't it possible ? A. Yes ; it might have been po'ssible,

Q. Well, now, you heard one of the engineers say, or you knew

that Mr. Parsons said, the sagging of the tracks had something to

do with the accident? A. I don't know anything about that as

far as the sagging of the tracks was concerned.

Q. Well, Mr. Parsons suggested that when the tracks sagged they

tended to pull the decking down with them. Now, don't jt^u

think that the coming out of the wedges might have been influenced

by the action of that track ? A. I don't think wedges coming out

would influence it to any extent— wedges don't take up so very

much room.

Q. It isn't the room they take up, but it is the "joggling," if

I may use that term. Don't you think that those heavy tracks

coming dovm to the decking and all the shaking of that structure

would tend to shake out the loose wedges? A. That, perhaps,

might account for it.

Q. Now, if those wedges had been tight, the thing might not

have gone down ; isn't that so ? A. I could hardly say as to that

Q. Now these wedges that you talk about, weren't those wedges

that were put up at the top of beams that were laid diagonally

against the posts, or against the I-beam? A. Yes.

Q. Each bent might have one or more timbers resting against

it diagonally, catching perhaps, in the flank of the I-beam, and

then a piece of wood, a wedge-shaped piece of wood driven into

the angle which would be made by the two planes, one of the sup-

porting timber and the other of the I-beam— is that right ? A.

I don't fully follow you there.

Q. Well, now, tell me how these wedges were used— why they

were put in and what they were for? A. They were driven in

between all the posts— the wedges were put in to brace these

spreaders, in between the twenty-four-inch I-beam and the posts
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supporting the decking. They were all wedged in with these

wedges.

Q. Can you show me on this picture here where a wedge would

be used ? A. See, these posts in here would be wedged in here,

and these uprights here, and the posts down here, they are wedged

up in between. Here's the twenty-four-inch I-beam. They are

wedged up under that twenty-four-inch I-beam and the spreaders

in between here, running north and south, were wedged in.

Senator Towner.— Is that on the top of the post— were wedges

used except on the top of the posts? A. They were used at the

bottom, too, in bracing on the bottom.

Q. (By Mr. Moss.) Well, where the square end of the post and

the bottom would be on a diagonal by being tilted up, you would

put in a wedge, wouldn't you? A. The posts had to be plumb

first.

Q. I am speaking about the diagonally placed supporting beams.

A. What do you mean, the twenty-four-inch I-'beams ?

Q. Don't mind about them— I am talking about the wooden

posts that you prop up against an upright post. Now, when you

lay it diagonally there is an angular space at the bottom, isn't

there ? What did you put in there ? A. ISTothing.

Q. ISTo'tbing at all ? If the top of it came in contact with the

plane surface, was anything put in there? A. No, sir. The

wedges were put in between the posts on the top of the posts and

at the bottom of the posts.

Senator Towner.— And were the posts anchored at the bottom ?

A. They had a form bottom.

Q. Were they anchored at all except sawed off and set on

a base ? A. JSTo anchoring at all, they were wedged at the bottom.

Q. (By Mr. Moss.) Well, what did any of your superiors ever

tell you with reference to these wedges and your duties? A. I

was notified to go over these wedges and see that all of these

wedges were tight and in place.

Q. Who told you to do that ? A. Mr. Caronski.

Q. How did Mr. Caronski know the frequency of your examina-

tion of these wedges ? A. Why, as far as we could tell by inspect-
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ing the timbering, and when we inspected the timbering that in-

cluded all the wedges.

Q. How did he know how much— how often you looked at

wedges ? A. We reported.

Q. Daily ? A. Yes, sir ; daily ; the progress of all the work.

Q. What did you say to him about wedges? A. When we
inspect timbering that includes the inspection of wedges.

Q. But you say that you discovered that wedges were shaken

out by the traffic— I want to know what you said to Mr. Caronski ?

A. I didn't say anything about wedges being shaken out, but I

just made a report.

Q. What did the report say ? A. That on a certain day, when-

ever I had the opportunity, I inspected the timber.

Q. And what else— simply that you inspected the timber ? A.

The timber work.

Q. Did you say whether it was good or bad ? A. I always said

some of it was.

Q. Did he ask you about anything in particular ? A. He found

out from the reports I sent in.

Q. But your reports only said that you inspected them. Do
you know whether he read your reports ? A. Why, I don't know,

as far as they are concerned, but I believe he did. I never

observed him reading them.

Q. Did he ever talk to you about your own reports ? A. Yes.

Q. Do you remember any such conversation? A. Why, not

that I remember.

Q. Give me the last conversation you had with him about your

reports before the accident happened. A. I don't remember the

particular conversation we had. It was more indirectly as to the

inspection of the work.

Q. I know, but what was it ? A. Why, I couldn't state definitely

just what it was.

Q. Did he ever ask you what you thought was the cause of this

run? A. No, sir.

Q. Did you ever state what, in your opinion, was the cause of

that run? A. ISTo, sir.
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Q. What do you tliink was the cause of that run? A. Why,

from what I heard and what I saw at the time of the accident, I

think it was caused, no doubt, by the heavy blasts.

Q. All right, there is a heavy blast which knocks out one or

two or three bents; now, what made it run for 300 feet, and over?

A. That I do not know.

Q. Ha^'en't you any opinion? A. I couldn't state.

Q. Are you an engineer? A. ISTo', sir.

Q. Haven't you ever worked as an engineer? A. IsTo.

Q. Well, you may not be a graduate engineer, but you are an

engineer. You have been an engineer, haven't you ? A. Up state

;

yes.

Q. In what capacity ? A. Axe manager and assistant engineer.

Qi. Well, now, you must have some opinion. What made it

run ? A. Why, I couldn't state just what did make it run, because

I wasn't there at the time of the accident.

Q. Did you go down and look at it? A. Yes, sir.

Q. What did you see '. A. Why, I seen just how the timbers

laid there.

Q. And you looked at it with more or less of a professional eye,

didn't you ? A. To some extent I did.

Q. And didn't the question occur to you what could have made

this run after the blast— didn't it ? A. Why, as far as my
opinion was concerned, it was the heavy blast that caused that fall

of these timbers and perhaps the sagging of the tracks which helped

the posts to fall down in rotation.

Q. Well, did you notice whether the beajns of one bent would

be laying over against the beams of the next bent ? A. Why, they

just seemed to fall just like a row of dominos.

Q. And you knew there were tracks above, and you knew there

were cars on those tracks, and you knew there was a vibration,

didn't you? A. Yes, sir.

Q. They were not light cars, were they ? A. No, sir.

Q. And they were apt to be crowded, weren't they? A. Yes,

sir.

Q. And there were several theatres close to the Broadway point,

weren't there? A. Yes, sir.
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Q. And if some of those theatres had just been letting out there

might have been more casualties ? A. It was the Seventh avenue

that I was in.

Q. But you knew about that Broadway, and all of you engineers

knew about the heavy ear track, amd you knew of the vibration,

and you knew that if anything happened the car track would sag

down. Now, there were some very heavy trucks went over there

shaking everything. A. Yes, sir.

Q. Did you ever know a blast to be covered ? A. Yes, sir.

Q. Wbat was it covered with ? A. With a heavy mat and logs

of wood.

Q. Now, some people have said it couldn't be done, and wasn't

done. A. I observed it done in an open cut 'up above.

Q. But I am talking about this closed cut. A. ^o, sir, I never

observed anything there in the cut at all— down in the shaft.

Q. Did you ever observe how the pieces of rock flew down into

the cut ? A. Yes, sir.

Q. Did they strike the decking? A. Not that I know of.

Q. Didn't they ever indent the decking? A. No, sir; not that

I observed.

Q. Did you ever see any of the laboring men carrying beams?

A. What do you mean, on their shoulders, or how?

Q. In the subway, on their shoulders, or any way? A. Yes,

sir.

Q. Did you ever see any of them move beams from one place to

another? A. What is that?

Q. Did you ever see them take supporting beams from one

place and put them in another place ? A. You mean that had been

placed there?

Q. Yes. A. No, sir.

Q. Did you ever see any places where spreaders were absent?

A. Why, one place there was one removed ; that's all that I ever

noticed; the other was to facilitate getting a point for the engi-

neers — that was all.

Q. Just prior to this accident had any of the timbers been

removed in order to let steel construction go in ? A. Not to my
knowledge.
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Q. Hadn't any steel work been put in there within a week or

two before the accident ? A. I believe it was.

Q. And it was going in all the time, wasn't it ? A. Well, no

—

Q. Well, now, when they put the steel in, didn't they incident-

ally remove some of the braces or some of the bracing posts ? A.

Yes, sir. But it was immediately put back.

Q. At the time of this accident, were there- any places where

spreaders had been removed to let in the steel work which had not

yet been placed ? A. ISTot that I know of ; no, sir.

Q. Did you know there were foremen who threw up their jobs

there? A. ISTo, sir.

Q. Did you ever know there were foremen of the United

States Kealty Company down there who only worked a couple of

days, or a week or two? A. No, sir.

Q. Were you acquainted with the foremen of the timber ? A.

I was; yes, sir.

Q. Did you know them— did you know him ? A. I knew

him just by his first nam^e and seeing him working down there ?

Q. Didn't you know that there was a complaint among those

men of a shortage of timber? 'A. ISTo, sir.

Q. Didn't you ever hear it ? A. No, sir.

Q. What superior first spoke to you after the accident? A. I

think it was Mr. Veach.

Q. What did he say to you ? A. He told me to report for duty

that night.

Q. And when next did you speak with him ? A. I spoke to

him that night. He was there all the time.

Q. What did he say to you? A. He instructed me as to the

duties that I was to perform— to watch the car and see that it

wasn't removed.

Q. Did you simply follow those instructions? A. Yes, sir.

Q. Were you called into anybody's ofiice downtown with refer-

ence to the accident? A. I was called down there at the district

attorney's ofiice, I believe, to see Mr. FoUette.

Q. You made a statement to Mr. Follette, a copy of which I

have here ? A. Yes, sir.
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Q. Well, did you testify at the coroner's inquest ? A. Wo, sir.

Q. Were you called into anybody else's office to make a state-

ment? A. ISTo, sir.

Q. Were you called into the chief engineer's office to make any

statements? A. ISTo, sir.

Q. Were you called into the secretary's office of the Public

Service Commission to make any statements ? A. No, sir.

Q. Were you called into the division engineer's office ? A. !N"o,

sir.

Q. Were you called by any of the Commissioners to make any

statements ? A. ISTo, sir.

Q. So far as you know, did the Public Service Commission

make any investigation of this accident? A. To my knowledge:,

I don't know.

Q. And you were one of the inspectors that was on the job at

the time the thing fell ? A. I wasn't there at the time it fell.

Q. Weil, you were on duty at that period ? A. Yes, sir.

Q. What superiors in the Public Serice Commission ever

dsked you what you knew about the accident ? A. Why, Mr.

Caronski asked me what I thought caused the accident, as far as

my opinion was concerned.

Q. And what did he say to you? A. Just what I told you

before.

Q. And where did that conversation occur? A. That took

place at the scene of the accident ; that was at nobody's office.

Q. Did you hear of any employe, engineer, or inspector being

called into anybody's office in the Public Service Commission and

being asked as to how he had been inspecting, how he had been

performing his duty, and what persons might or might not have

been at fault? A. No, sir.

Q. Did you hear of any effort being made in the Public Ser-

vice Commission to get an opinion from the men on the job

whether the structure was at fault? A. Why, as I said before,

they asked me my opinion— Mr. Caronski asked me my opinion,

as far as I was concerned.

Q. Well, did you realize, Mr. Helmer, that so far as that work

was concerned there, the whole function of the Public Service

Commission depended upon you ? A. Yes, sir.
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Q. Weren't you what might be termed a cog in the Board's

wheel at that particular point ? A. It was my duty to see— to

inspect—
Q. I know ; but if you and the other inspectors did not see and

report the defects, the Public Service Commission wouldn't know

of them, would they? A. Why, no, sir, except as some other

engineers.

Q. But the inspectors are the eyes of the engineers, aren't

they? A. Why, to a certain extent.

Q. The engineer may look, but the inspector must look? A.

Yes, sir.

Q. You are like the common sailor in the turret, behind the

gun, aren't you ? A. Yes, I believe so, if that's a way of express-

ing it.

Q. The gun can't be fired without him ? A. I guess not.

Q. What is Mr. Caronski's official position ? A. Assistant

engineer, and he has charge of the contracting.

Q. Did any of your superiors ask you what you had told the

district attorney? A. ISTo, sir.

Q. Did you have any conversation with any of your superiors

before you went to the district attorney's office ? A. No, sir.

Q. Then, so far as you know, they took no interest in what

you said down there? A. ISTo, sir. They might have taken an

opinion, but they weren't going to say anything that would alter

our opinion.

Q. It isn't a question of altering your opinion, but did they

ask you afterwards what you had stated down there ? A. ISTo, sir.

Q. (By Senator Towner.) Was this work the first that you

had done in inspecting construction ? A. ISTo, sir.

Q. Where did you do your first work? A. Up on the Barge

canal.

Q. I mean subway construction? A. This is my first as far

as subway construction.

Q. And that was the first timber construction work that you
had done? A. I had similar construction work on the canal.

Q. Well, you said these wedges were properly braced; what
bracing did they have— the lower wedges on \vhich the I-beams



Eepokt OB" Joint Legislative Committee 119

rested ? A. They had these spreaders in between. On the sides

they had these struts to brace them.

Q. (By Mr. Moss.) What other inspector worked with you

directly on the job ? A. Mr. Doyle, Mr. Moran, and that's all, I

believe, was on that particular section.

Testimony of Me. Edward J. Doyle; examination by Mr.

Frank Moss. (Witness is sworn.)

Q. Mi-. Doyle, how old are you ? A. Thirty-three.

Q. You are an inspector of masonry, too ? A. Yes, sir.

Q. And you passed your civil service examination as an

inspector, didn't you? A. I did.

Q. Did you ever pass an examination in carpentering ? A. No,

I never passed an examination in that.

Q. Have you had any experience in that? A. I did.

Q. What experience ? A. I was in the building line about

twelve years, in masonry and other different kinds of construction.

Q. You were working in this section where the accident

occurred on Seventh avenue, weren't you ? A. Yes, sir.

Q. You were not on the Broadway side at all ? A. No, never

was on the Broadway side.

Q. How near the time of the accident were you really there?

A. I was there that morning when it happened, at the very time

it happened— not at that location, but about two blocks away.

Q. North or south? A. South.

Q. Then it came down towards you ? A. Yes.

Q. Did you see where it stopped ? A. Afterwards I did.

Q. You weren't up to the point where it stopped ? A. No.

Q. What, in your opinion, was the cause of that running from

the place of the blast down to where it stopped? A. T never

formed any opinion on it, because I didn't know that much

about it.

Q. Well, haven't you any opinion now? A. No. It was

something unusual; that never did happen before in the history of

the subway.

Q. Did you know anything about the blow-out that occurred

somewhere in that neighborhood a short time before the fatal

accident? A. I knew of one.
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Q. Where was that? A. It was, if I remember right, about

north of Twenty-third street, somewhere around Twenty-fourth

street.

Q. Did that run at all ? A. No.

Q. How much of the structure was knocked down ? How many

bents ? A. There wasn't any of the top' construction knocked

down. In fact, I didn't go down to look at it.

Q. Then you don't know? A. But I went down there on the

top of the decking.

Q. Was there a cartrack above on that ? A. Yes.

Q. Wow, between that one, where there was no running, and

the fatal one, where there was a run of 300 feet, something like

that, there must have been some cause for the fatal run. Did

you ever form any opinion ? A. I never did.

Q. Don't you consider yourself competent to have an opinion ?

A. It isn't that I consider myself competent, but I didn't have

to form an opinion then.

Q. But could you help forming an opinion ? A. I didn't try

to form an opinion.

Q. Why didn't you try? A. Why ought I?

Q. Did you think it was better for you not to try ? A. ]S[o, I

never entertained such an opinion either way.

Q. Well, haven't you an opinion down in the back of your

head about the cause of this running ? A. ISTo.

Q. Why haven't you ? A. I don't know.

Q. But you ought to, because you are a paid employe of ISTew

York and you had been inspecting this sub-structure that fell down

—that's why you ought to. A. Well, by me making an opinion,

that wouldn't help the city any.

Q. Why, I am not asking you for that; I am asking you for

the facts— I am not asking you to get sassy. Is it possible that

you have survived to this time and have no opinion as to the

cause of that run ? A. I have.

Q. The reason I pressed the question was because it seemed

as though you were not expressing yourself freely.

Q. (By Senator Towner.) You worked in building construc-

tion how many years ? A. Twelve years.
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Q. Timber construction, you said? A. JSTo, I didn't say I

worked all that time on timber construction. I worked ou vari-

ous constructions.

Q. Any of them timbering construction? A. Including tim-

bering, yes, sir.

Q. How many years at that ? A. ' Well, during the whole

twelve years at different times.

Q. (By Mr. Moss.) Where did you work on any construction

of buildings that had timber in them? A. The Grand Central

depot.

Q. (By Senator Towner.) And you saw their temporary con-

struction, did you? A. Yes, sir.

Q. And you passed the civil service examination, and you saw

that temporary construction there— well, why didn't you form

an opinion then ? A. I didn't think it was necessary.

Q. Did you see the structure before the accident? A. I in-

spected it before.

Q. You didn't see it afterwards? A. I didn't inspect that

part of it afterwards.

Q. But you did see it afterwards ? A. I saw it before, and

I saw the mess there after it— certainly.

Q. And you say now you haven't any opinion as to what

caused it ? A. ISTo, I have not.

Q. Isn't it a fact, ]\Ir. Doyle, that you fear that if you

express an opinion as to what caused that run— that fatal run—
that you might involve yourself in negligent inspection ? A. No,

I can't say that, either.

Q. You can't say it? Well, do you mean to say it isn't so?

A. 'No, it isn't so.

Q. Why isn't it so? A. Well, as I said, this was something

unusual to happen.

Q. Certainly it was unusual; that's the very reason for trying

to find out what the cause of it was. Now, did you notice whether

some bents fell against other bents ? A. Well, they seem to have

fallen all one way.



782 Investigation of Public Seevioe Commissions

Q. Therefore, some force moving in one direction must have

caused the accident ? A. Still there were a number of them that

remained upright.

Q. Perhaps they were braced stronger than the others and they

resisted the attack— is that so ? A. Well, they resisted, of

course, the attack.

Q. Didn't they go down like a j-ow of dominos? A. Some of

them did, and other remained upright.

Q. Do you mean to say that the wave went down to a certain

point, then there were a number of bents left standing, and then

it was resumed and went on again? A. There were some bents

left upright.

Q. Why was that ? A. I don't understand that.

Q. Do you think it was an act of God ? A. I don't know any-

thing about God in that way.

Q. Well, what in your opinion caused those bents to stand,

which you say stood ? A. I have no opinion on that.

Q. Well, aren't the bents which you say remained standing

bents that were near the permanent structure ? A. 'No, I didn't

say bents stood— I said there were some posts that remained

upright.

Q. A bent, as I understand, is the entire post with the beams

on it, and then the posts above that— they formed four upright

posts with beams lacing them together ? A. Yes, sir.

Q. Well, now, there was no entire bent left standing? A.

ISTo, but occasionally a post was left standing.

Q. Well, that doesn't interfere with the idea of some force run-

ning along from the north toward the south over this structure?

A. It is evident that there must have been a force that they all

felt that way; they all looked that way after they were on the

ground— on the bottom of the cave.

Q. How long were you at work inspecting that particular part

of the subway? A. That was the twenty-second day.

Q. And you had been working on the subway before that ? A.

Well, I worked on top all along there, and on the bottom.

Q. How long had you been working altogether upon that con-

struction ? A. I presume right around a year at that time.



Eepoet of Joint Legislative Committee 783

Q. What iBstructions did you receive from your superiors as to

what you should do ? A. In regard to the work, the construction

work that was going on, such as concreting, putting up steel, and

seeing that it was cheeked and plumbed.

Q. Did the district attorney ask you what instructions you had

received ? A. I believe he did. In fact, I don't just recall.

Q. Did he ask you what reports you had made? A. I don't

remember that.

Q. Did he ask you what, in your opinion, was the cause of the

accident ? A. ISTo, I don't think so.

Q. Did he ask you what reports you had made to your superiors

in reference to the accident ? A. I don't know whether he asked

that or not.

Q. Did you ever see anything the matter with the suh-structure

before the accident ? A. Yes.

Q. What did you see was the matter ? A. I saw on one occasion

where there was a section there that didn't look what it ought to

be, and I immediately got the timber foreman, that was Mr.

Mitchell, to remedy it.

Q. What was the matter with that section ? A. Well, they

were doing some work there, they took two uprights, they had

interlaced the others, the beams on the other side, so I looked at

it and I didn't like it, and I had Mr. Mitchell put timbers in

where they ought to be.

Q. How many timbers— how many bents did that include ?

A. There was two timber posts on one side on the nd.

Q. How many times did you report something the matter with

the work ? A. I don't remember.

Q. Did you. ever report anything in writing ? A. I may have

reported on that occasion.

Q. Did you or did you not report anything wrong with the

work? A. That once is about all I ever saw anything wrong.

Q. Did you notice these wedges ? A. I noticed them.

Q. Did you hear the testimony of a former witness ? A. Yes.

Q. Do you agree with him as to the wedges generally? A.

Well, they have become loose.

Q. Did you see anything in the testimony of the former witness,

Mr. Helmer, which you would contradict? A. No, I wouldn't

contradict anything that he said.
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Q. Or would you testify anything different to what he said?

A. I didn't pay particular attention to all his testimony.

Q. Well, you spoke about the wedges being lost— you observed

that sometimes, didn't you ? A. Yes, sir.

Q. And how did you come to see that? A. By going over it

and looking for it— we would come across them in going over

the work.

Q. Well, that's something you wouldn't easily see if you were

just walking on the bottom ? A. Well, I wO'uldn't necessarily say

that, the structure was in divisions. Wedges need not be real

tight.

Q. Is a wedge any use at all? A. Yes, sir.

Q. And you say it wouldn't make any difference if it was loose

or tight ? A. I say it may not.

Q. Well, you might just as well not have them? A. Well, I

don't know just the way Mr. Helmer testified the wedges were

used.

Q. He has testified about the wedges at the top of the posts.

A. At the top of the posts. The beams rested, if I remember

rightly on to the twelve uprights, with no wedges under them.

Q. Where were there any wedges? A. Upon the horizontal

pieces.

Q. Did you ever see them loose ? A. Yes, I believe I did.

Q. What made them loose ? A. The vibrations from the street

— wedges will becomes loose in that way.

Q. Did you ever see them nailed ? A. No.

Q. ISTever saw them nailed? A. ISTo, they don't nail them—
not to my knowledge.

Q. Were you called into anybody's office and asked about your

inspection work and asked about the sub-structure and asked about

any opinion as to the cause of the accident or anything whatever

about the accident after it happened ? A. ISTo, not outside of the

district attorney.

Q. You went into the private office of the assistant district

attorney, Mr. Murphy, didn't you? A. Yes, sir.

Q. And he took this statement from you? A. Yes, sir.

Q. And you didn't appear before the coroner's jury, did you ?

A. I was there after they called upon me.
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Q. And you didn't testify, and so far as you know there was.

no inquiry held by the Public Service Commission? A. IsTo, I

don't know whether there was or not.

Q. There was no inquiry as to whether any employee of the

Public Service Commission had been negligent so far as you know ?

A. N'o stenographer took down anything.

Q. What opinion did you give— you were asked for your

opinion, weren't you ? A. I said I didn't know anything about it.

Q. (By Senator Towner.) Did you have any idea? A. IsFo.

Q. Didn't have any ? A. No, I know that a blast occurred—
Q. But did you have any impression ? A. No.

Q. You had no thought as to what caused it ? A. No.

Q. Did you ever have any thought about it? A. No.

Q. Did you think about it? A. No.

Q. You didn't think about it at all ? A. Of course, I thought

about it.

Q. But what was the result of that thought ? A. I don't know..

Q. Do you think you are alive ? A. I know I am.

Q. That's fine.

Q. (By Mr. Moss.) Were you examined in timbering before-

you were put on that job? A. That was covered in the examina-

tion— that was a part of it.

Q. I mean did anybody' outside the Public Service Commission

that put you to work down there ask you what you knew about

it? A. Yes.

Q. Who ? A. Well, now—
Q. Now, before you were employed, or at least before you were

put upon that work of inspecting, did any superior man ask you

what you knew about that sort of work ? A. Well, I was notified

to go to the office, the LaSalle office at Thirty-fourth street. I

went there and I met Mr. Veach, and he asked me questions.

Q. What did he ask you ? A. He asked me if I was familiar

with subway work.

Q. Did he really ask you that question? A. He may have

asked me that question— I don't just remember now what he

asked me.
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Q. That lead to what? A. Whether I had any experience in

that line.

Q. What did you answer him ? A. I said I had had experience

in timbering.

Q. Well, what else ? A. I don't remember now.

Q. Did anybody tell you in words or in substance that this was

a very important post you were being put on, that the lives of

people depended upon your vigilence, and that you must watch

this thing carefully, and that you must look out for certain things ?

A. Yes.

Q. In other words, to make a careful survey of all conditions ?

A. Yes, sir.

Q. Who did that, Mr. Veach ? A. Yes, sir.

Q. What did he tell you you must look out for? A. Well, I

don't just remember what he told me.

Q. Well, now, supposing you were on the job to-day— what

is it that Mr. Veach told you to look our for? A. Why, for

timber work and construction.

Q. But what about it? A. Well, I was to look out for the

type of construction.

Q. What type of construction ? A. That was being put in.

Q. What about it ? A. I was to inspect the concrete as it was

being placed, the mixing of it, the material delivered on the job,

timber work.

Q. Well, what about the timber work ? A. To see that it was

safe by inspection.

Q. Well, you don't know anything about the principles of

safety — you can't form a theory. What were you told to look

out for— what particular things? A. Why to see that the tim-

bers were plumb and things of that character.

Q. Well, that's the upright posts ? A. And the other timbers

that were braced— to see that bents were in ever ten feet, etc.

Q. Are you on the job now? A. I am on part of that job.

Q. What are you doing? A. Concrete work.

Q. Are you inspecting timber, too ? A. No.

Q. Isn't there any timber being used? A. There are other

inspectors there.
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Q. When were you taken off of timber work? A. I haven't

been on it since the first of December.

Q. Where are you inspecting concrete? A. On Seventh

avenue.

Q. Does that mean the mixing of it ? A. Yes.

Q. And the placing of it ? A. Yes.

Testimony of Mr. Moean
; examination by Mr. Frank Moss.

(Witness is sworn.)

Q. Do you inspect timber ? A. When occasion requires.

Q. You are on the job now, are you ? A. Yes, sir.

Q. Where are you doing that now ? A. Twenty-second street.

Q. Were you on this Seventh avenue job? A. My district

went up as far as Twentieth street.

Q. It didn't include the run ? A. JSTo, sir.

Q. Where were you at the time of the accident? A. Well, as

near as I can judge, I was down around Sixteenth street.

Q. So that you came up ? A. I came up.

Q. Well, now, you were forunate enough not to have that run

on any part that you had been inspecting ? A. Yes, sir.

Q. But did you go up and look over the ground afterward—
after it had fallen ? A. Yes, sir.

Q. What did you see ? ISTow tell us ; we haven't had anybody

give us a picture of that. A. It is pretty hard to describe.

Q. Well, now describe it so we can put it on the record, please.

A. There were a couple of ladders leading down from the side

of the street where the ITational Cloak and Suit Company is, and

all of the people had gotten out of the cars. I didn't see any one

in the cars. And there were firemen and policemen and laborers

and lots of others down there working and moving timber to get

those men, that were buried, out. Everything was turmoil—
I can't give every little detail that occurred.

Q. Well, you had controlled the district up to Thirtieth street

before the accident on night shifts? You were on night shifts

over this very district, weren't you ? A. No, sir.

Q. Well, then, you did have some responsibility? A. For a

month or more previous to the accident I hadn't been up to that

place. I hadn't been up there in over a month.
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Q. Well, wliat was the difference that you observed between the

time that you saw the accident and the time that you had patrolled

at night ? A. The whole street was down.

Q. Was the construction the same ? A. I suppose it was tha

same.

Q. Did you see any difference? A. Well, I couldn't tell; they

were all laying in a heap down there.

Q, But you could see where it came to, and you could see where

it came from, you could see both ends ? Where there were bent*

left standing you could see both ends, could you not ? A. Well,

if I understand you correctly—
Q. Did you look at the bents that were not knocked down, and

was there any difference in their appearance from the way they

looked when you had seen them at night ? A. I couldn't remem-

ber that— that was so long ago.

Q. Well, have you any recollection of any difference that

impressed you ? A. K^o.

Q. What impressed you as the cause of the running ? A. That

would be pretty hard for me to answer.

Q. What is your opinion ? A. I think the blast and— I

didn't hear the blast.

Q. That started it, but why did it run from the point of the

blast ? A. The way I think it was— I think it was caused

partly— almost entirely— by the car.

Q. Well, why should a car knock do-wa the posts that had been

built to support the cars? A. Well, the blast fire would be likely

to start it somewhat.

Q. Well, why didn't it run from the blast that sh"ot out some

little time before ? A. I couldn't say that I know.

Q. Did you know anything about that form of blast ? A. I

heard about it.

Q. Were you there at the time ? A. ISTo, sir.

Q. What experience have you had? A. I have been on sub-

way work for going on to about four and a half years.

Q. How old are you ? A. Twenty-five.

Q. Who did you work for before you came to this work ? A..

The state highway department.

Q. What capacity ? A. Axe man.
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Q. Then you have got some engineering knowledge, some little

engineering knowledge
; you have worked under an engineer

;
you

are in training for an engineer, aren't you ? A. I might say that.

Q. What work did you do in the subway ? A. I was on it two

years and ten months upon work on section fifteen.

Q. Where was that section ? A. On Logan street.

Q. Tell us about that section? A. It is very difficult to

describe. It started down below 138th street and there were two

branches, and one went through 137th street and the end was

about Alexander avenue; and the other branch went up Mott

avenue and in through the park and entered about 50th street.

Q. Is that the section that runs under the Harlem river? A.

Yes, sir.

Q. Now, I want to ask you what instructions you received from

your superiors about the work you were to do in inspecting the

subway anywhere before this accident happened? A. Well, the

supervision of construction and taking care of inspection of con-

crete, placing and mixing of same, looking out for some of the

steel construction and to look over the timbering.

Q. Well, you never passed an examination in timbering, did

you? A. Well, not an official examination.

Q. But what experience did you have in timbering ? A. Well,

when I was up on the Mott avenue job I was assigned to some

work of that sort.

Q. How long were you doing that i A. I couldn't just recall

that now.

Q. Did you have some experience in carpentering ? A. 'No, sir.

Q. ISTow, I ask you again for any special instructions that your

superiors gave you with reference to the looking at that timber

of the United States Realty Company in the interest of safety ?

A. As far as I can recall it, I couldn't say, but at different

times I have been down with my superior who showed me the

method of doing the work, the method that was being followed.

Q. Where did he do that ? A. I think it was at the Xineteenth

street shaft.

Q. Who took you down there? A. Mr. Caronski.

Q. When did he take you there? A. I couldn't just state.
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Q. What did he say to you? A. Well, he showed me the

method they were using.

Q. What did he say about the method ? A. He pointed out the

size I-beam to use, the posts that they were using, the timbers on

the top ; told me the size of them.

Q. Well, what else did he say? A. He told me to see that

it was carried on in a safe condition.

Q. What did he tell you was safety? A. I don't remember

him saying anything.

Q. You don't remember it? A. No.

Q. Well, you didn't have to go down to the ISTineteenth street

section to see the I-beam and the posts, did you ? You could see

them anywhere, couldn't you ? A. Well, it was a big help.

Q. Well, you went down and saw the same posts and the same

I-beam and the same little posts on top ? A. Oh, yes.

Q. You saw all that? A. Yes.

Q. ISTow you say that was a help to you. What did he tell you

that was a help to you ? A. I didn't say anything was a help to

me. I said it was a help for me to go down there and for him to

show me those details.

Q. Well, what did he show you that was a help to you? A,

Generally explained everything to me.

Q. What did he explain ? A. I don't remember.

Q. You could see the size of the I-beam anywhere; you could

see the little post on top anywhere— now he showed you the

same thing you had seen elsewhere. Well, what did he say to

you that was a help to you ? A. He showed me the spacing, the

way ther were spaced.

Q. Well, how was that, tell us what did he say? A. Well, I

couldn't repeat that.

Q. I don't care about the words, but the substance ? A. Well,

I repeated it as well as I could.

Q. Did he say it was a safe form of construction? A. Well,

I could say he did.

Q. Did he say it was a safe form of construction ? A. He told

me that was the method.

Q. Did he tell you that was a safe method ?

Senator Towner.— Did he tell you yes or no ?
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Q. (By Mr. Moss.) Did lie tell you there were any points of

danger in it? A. He didn't mention any.

Q. Did he tell you there were any points in that method that

ought to be watched carefully so that it would be safe? A. He
told me to watch that the heading beams always had a good bearing

on the rock.

Q. But that you have go to do any time, haven't you ? When-

ever a beam is bearing on a rock, you have got to see that it has

a good bearing, haven't you? A. Yes, sir.

Q. Did he tell you there was anything in this kind of construc-

tion that needed to be practically watched in order to mbake the

construction safe? A. Nothing in particular that I remember.

Q. Did he tell you that that I-beam might act like a hinge, if

it wasn't well blocked up ? A. Act like a hinge ?

Q. Tell you that that I-beam might turn over if it wasn't well

blocked up? A. I know that myself.

Q. How did you know that? You told me you knew it your-

self— that it might turn over if it wasn't well blocked ? A. By
my own observation and common sense.

Q. Well, that's a construction that ought to be watched pretty

carefully, isn't it? A. Certainly.

Q. Well, did Mr. Caronski tell you that? A. I can't remember

him pointing that out to me.

Q. Did he tell you anything else that was dangerous about

that form of construction ? A. ISTot to my knowledge.

Q. What would prevent that I-beam from turning over? A^

By putting a couple of struts from one beam to the next beam.

Q. Was that done ? A. As far as I know, it was.

Q. Was it ever not done ? A. I don't remember that exactly.

Q. Didn't you report sometimes when it was not done? A. I

said it was not done at times. That wasn't that spreader that I

was talking albout ; that was the lower one.

Q. Did you hear Mr. Helmer's t^timony about wedges? A^

Yes, sir.

Q. Did he testify anything that wasn't true, so far as you know?

A. I don't know about that locality.

Q. Well, about your own locality? A. I have never seen any

wedges drop out— I have seen loose wedges.
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Q. Common, wasn't it? A. Well, I couldn't say common,

Q. Did men ever go over them and tighten them up? Did

jou ever order any tightened up '. A. Why if I saw any loose I

would certainly order them tightened up.

Q. What loosened them ? A. Well, vibration, excessive traffic.

Well, they might have been moving heavy timber and knocked

them out of plumb— that would loosen the wedges.

Q. That wedge business is a loose spot, isn't it ? A. Well, it is

the only thing you can do.

Q. I know, but it is a weak spot. A. It is a imiversal practice.

Q. Well, it is a loose spot, isn't it? A. I wouldn't say that,

because it is a universal practice.

Q. Well, isn't it a weak spot, even if it is a universal practice ?

Isn't it a weak spot that everybody has to protecf? Isn't that

wedge place a weak spot that has to be protected i A. If you didn't

put a wedge in there you would have a space in there.

Q. And things would be inclined to loosen up all around ? A.

Tou have to keep tightening them up all the time.

Q. And you are still on the job— where are you? A. Six-

teenth street.

Q. What are you doing i A. General supervision.

Q. Including timbering ? A. Yes, sir.

Q. Well, now, I want to ask you whether you were called upon

to make a statement by any of your superiors after that accident?

A. Only the district attorney.

Q. And you didn't testify in the inquest, did you ? A. Xo, sir.

Q. Did any of your superiors ask you what you had told the

district attorney i A. Xo, sir.

Q. Who did you tell ? A. Mr. Van Rensselaer.

Q. Well, you told lilr. Caronski on the job ? A. Yes, sir. Just

as a matter of conversation.

Q. So far as you know, there was no inquiry made ? A. What
do you mean by '" inquiry "

<

Q. An investigation. A. Oh, yes, I understand. I don't know
of that.

Q. Xow, what, in your opinion, caused that accident ? A. I

consider that the heavy blasts— of course, I didn't hear the blasts
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and I can't say how heavy— combined with the car, as the car-

passed.

Q. What about the car? A. What's that?

Q. What about the car ? The car dropped in, didn't it ? A. I

didn't see it.

Q. Well, didn't you see the car in the excavation ? A. Yes, sir.

Q. And the run was south of the car, wasn't it? A. It was-

south or north..

Q. The car didn't stop it, did it ? A. No, sir.

Q. It went right on beyond the car ? A. JSTo, sir.

Q. Well, why didn't it run on beyond the car ? A. It got started

up there before they could stop it—
Q. Well, what stopped it? A. The permanent structure.

Q. It would have been running yet if something hadn't stopped

it? A. Yes; possibly.

Q. Doesn't that show you there was something the matter with,

the sub-structure, something the matter with the timbering ? Isn't,

that so? A. Possibly, but I wouldn' say that it was.

Q. Weren't you relying on the contractors? A. I don't know
what the other men do. I know I go over the work.

Q. Did you knock the work ? A. I tested the wedges every

time I passed them, to see if they were loose.

Q. Isn't it clear to your mind that there was something the-

matter with the timbering which you inspectors didn't discover

or didn't report? A. That would be hardly fair for me to say

that, because I don't know.

Q. But you are an inspector and you are intrusted by the public

with this very important function, and I ask you if it isn't your

opinion that the progressive collapse of that suh-structure was due

to some fundamental defect which your inspector shad not dis-

covered or had not corrected ? A. I wouldn't like to say that

because there are other structures still standing as they were, so

far as I know, that are the same as that.

Q. And isn't that just the reason to believe that at that particu-

lar point do-wn to the permanent steel work there was so^mething;

fundamentally defective which should have been discovered ?

Senator Towner.— Was there ? Answer

!
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Q. (By Mr. Moss.) Do you know wliy this matter was hushed

up — stopped ? A. I didn't know it was.

Q. Do you know why the district attorney and everybody

stopped when there was lots of engineering testimony available and

testimony of lots of people who had seen these conditions ? A. I

didn't know that it was stopped.

Q. Well, you didn't think it went on, did you? A. I didn't

know.

Q. Well, you knew that you hadn't testified before the coroner,

didn't you ? A. They didn't call for me.

Q. You were in court part of the time, weren't you? A. No,

sir; I wasn't.

Testimony of Mr. Muepht; examination by Mr. Moss.

(Witness is sworn.)

Q. Mr. Murphy, you are one of the inspectors? A. Yes, sir.

Q. What is your age? A. Twenty-seven years.

Q. Did you have any experience in timbering? A. Yes, sir.

Q. What was it ? A. On the construction of the Yo'nkers tunnel

sewer.

Q. How long were you on that ? A. About a year.

Q. How deep was the cut? A. Sixty feet from the shaft.

Q. What kind of timbering construction was used ? A. Well, I

was on the shaft construction.

Q. Well, how long a section did you have to cover there? A.

Well, I was on all the preliminary work—^that is about a mile

long.

Q. Are you an engineer, practically speaking? A. Yes, sir.

Q. In what way ? A. I have no title as an engineer ; I am an

inspector and passed several examinations with the city as superin-

tendent of highways and sewers inspector and public work inspec-

tor, etc.

Q. You have worked with engineering forces? A. Yes; for

twenty years.

Q. Practically assistant engineer? A. Practically.

Q. How long were you on this subway section ? A. Since June,

1914.
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Q. You were in the very section wliere it happened ; where the

accident happened ? A. From Twenty-fifth street north.

Q. How long were you on that? A. Well, about a year.

Q. Were you there the day of the accident? A. Well, on the

section, yes.

Q. Did you see the accident? A. ISTo, sir.

Q. Did you see the scene of the accident after it happened ? A.

Yes, sir.

Q. How long after? A. Well, maybe forty minutes after it

happened.

Q. What did you see? A. Well, when I arrived there I saw

this roadway all down at the bottom of the excavation, from five

feet east and west of the curb lines, between Twenty-fifth street

and half-way between Twenty-third and Twenty-fourth streets.

Q. Did you notice the appearance of a southly movement
throughout the mass ? A. Well, some slight appearance in that

direction.

Q. Well, what slight appearance ? A. Why the permanent steel

was laying south.

Q. It ran to the permanent steel ? A. Yes, sir.

Q. And you saw the place where the blast had occurred ? A.

Yes, sir.

Q. The beams were all down? weren't they? A. There may
have been a few posts standing, but everything else was gone, only

north of that.

Q. And did you notice that one bent had struck another one and

gone down ? A. That's about the way it was.

Q. You were satisfied that the initial cause was the blast ? A.

That was one of the causes.

Q. What other cause was there? A. That was the main cause.

Q. But you said there was another cause— now, there is some-

thing in your mind, and I want it. A. There were very slight

causes.

Q. JTever mind how slight they were, what other causes are in

your mind ? A. When they were going to blast, they always sent

men on top to flag the surface cars.

Q. What had that to do with the caving in ; the flags didn't have

anything to do with the caving in ? A. Well, I believe that in this
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particular case one or two cars ran beyond the flagman, and prob--

ably the blast. Later one of the blasts struck one of the I-beams

which started a slight mo'vement.

Q. You think that a piece of the rock tilted an I-beam by

hitting it, so to speak ? A. It might have.

Q. And what then? That let the whole thing down at that

point, didn't it? A. Yes, sir.

Q. That I-beam could be tethered, couldn't it? You said th©

blast hit the I-beam.— what did the blast do to the I-beam ? A.

Why it gave it a severe shock.

Q. It was put tilere to stand a shock; now, what made it got

A. I can't say. I can't give any opinion.

Q. jSTow, we can understand, Mr. Murphy, how the blast might

have knocked out the bent that was right in front of it but what,

in your opinion, was the cause of the running from that point ? A,

Well, there might have been a brace or so off.

Q. Well, would one brace or two off have been sufficient to

account for that long run ? A. I only say that all these things

added together and happening at the same time, were the cause of

the accident. I can't give any opinion as to just what caused it»

Q. Haven't you an opinion that there was something the matter

with that sub-structure? A. Xo, sir.

Q. What could have been the matter with that sub-structure to

cause that impulse to run along as far as it did ? A. What could

have ?

Q. What could have been the cause— were the bents braced

against each other properly ? A. I don't know. I didn't go into

detail on that.

Q. Did you make a statement to the district attorney ? A. Yea,

sir.

Q. Did you testify in the coroner's inquest? A. Wo, sir.

Q. Were you called down to the Public Service Commission

and asked what you knew ? A. l^o, sir.

Mr. Moss.— While we are waiting, I want to read two or three

paragraphs. This article was written by Percy E. Barber, min-

ing engineer of the editorial staff. He says :
" The rock blasted

is a hard but brittle rock, which breaks short of nothing, being
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traversed by joint planes. The shooting out of a timber is- a for-

giving thing, either in a mine or a iSTew York subway, but if a

little blast resulted in the destruction of an entire stope, the min-

ing engineer would not consider the matter excusable. One
pedestrian was killed— (this is the Broadway accident)— and

several were seriously injured. The point of collapse is directly

in front of a theatre, and four or five other theatres are within a

radius of 300 feet. Had the collapse occurred half an hour later

results would have been more serious. The two accidents, caus-

ing much damage and loss of life, have occurred through over-

looking the precautions taken by the miners in every-day work,

when confronted by similar problems. It is significant that both

of these accidents occurred in portions of the subway that are

being built by one contractor. The process is analogous to many
operations in mining. The problems confronting the subway

engineers were no different from what the mining engineer has

to meet all the time. Indeed they were of a very ordinary char-

acter."

Summarizing :
" Any mining engineer would pronounce the

recent subway case to be due in one case to shooting out timbers

and in the other to run of ground, both resulting in disastrous

results, owing to bad timbering. In the case of the second acci-

dent, the subway trench was being cut through mica, the sheeting

of the schist passing directly through the trench. As the trench

«aved, the schist had the natural tendency to slit off on one side.

This was recognized by the subway engineers, who tried to pre-

vent the slides on one side by drilling holes into the rock and

driving in steel bars— spiking down the rock, so to speak. On

the other side, where the cave-in occurred, they did not apparently

know what to do, but the proper safeguard there and on the other

side as well, was adequate timbering. The timbering that was

done in these portions of that subway was manifestly designed

mainly with the view to holding up the roof. For holding back

the rock at the sides there was neither timber enough nor was it

properly placed— the imperfection of bracing being more im-

portant than the deficiency of quantity. A mining engineer

often accidentally shoots out a portion of his timber or experiences

.a run; but when either of those things happens he does not lose
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a whole stroke and let the upper floor come tumbling down upon

him. If any blame is to be fixed for the two cave-ins, the Journal

is of the question that it should be placed on the heads of the

Public Service Commission for not obtaining the assistance of

some mining engineers when the subway work was begun. The

engineers in actual charge of the work found themselves up
against problems for which they had had no previous experience

and simply did not know how to meet them." But it appeared

this morning that Mr. Craven had had a good deal of mining,

experience, which, however, was not used, by his not going on

the ground and understanding the situation.

Testimony of Mr. Stephen Caeonski; examination by Mr.

Frank B. Moss. (Witness is sworn.)

Q. What is your position? A. Assistant engineer.

Q. And what relation did you have to the section that caved

in at Broadway and the section that caved in at Seventh avenue?

A. I was in charge of the section on Seventh avenue.

Q. How soon were you upon the scene of the accident after it

happened ? A. About one-half— I should say three-quarters of

an hour.

Senator Towner.— And what time of day did it happen ? A.

Shortly after eight o'clock.

Q. (By Mr. Moss.) Mr. Caronski, I want to ask you about

an accident that happened before on that section— I think it was

the 15th of June, or very close to that ?

Senator Towner.— 1915 ?

Mr. Moss.— Yes, 1915.

Q. (By Mr. Moss.) Describe it, please.

A. Well, I was going up to the house and somebody told me

that they had shot some posts out, so that I went down there

immediately and got down in the timbering. I walked out on

one of the beams, where I could get a good view of the trouble,

and as I could see it there had been a blast where the rock had

been blown out and the tower supporting the big I-beam had

been crushed.
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Q. Well, theoa, there was a tower rigM there? A. Oh, yes.

Q. Did this blast come from the ground or from the front?

A. From the front— from the north to the south. You see, we
were working north.

Q. Well, this tower was something in between the bents, wasn't

it ? A. Oh, that tower is used to support, it runs at the heading.

Q. But it was not a bent, there was something in between?

A. Oh, yes; that's moved along.

Q. Is that a solid construction, rather heavy? A. Yes, sir.

Q. And that got the force of the blast? A. Yes, sir; it got

most of the blast and several of the posts beyond it were knocked

out.

Q. But there was no impulse of any consequence that went

beyond the tower, was there? A. Well, the posts behind it were

knocked out; I don't remember offhand, but several of the posts-

were knocked out.

Q. Well, was there an entire bent knocked out behind the

tower, so the tower really got burnt out? A. Well, it got its

share.

Q. And did you see the marks of the rocks that had struck it?

A. Well, I was up above, looking down, and I could see this— it

was splintered.

Senator Towner.— The tower is a four-post affair, thoroughly

braced? A. Yes, sir.

Q. (By Mr. Moss.) Were you called as a witness in the coro*

ner's inquest? A. Yes, sir.

Q. All of the engineers who had to do with the subway at that

point were called, weren't they— Public Service engineers ? A^

Yes, I believe so.

Q. Did you express an opinion as to the cause of the run at

Seventh avenue? A. No.

Q. Did you not ? A. No.

Q. You were not asked in the coroner's inquest to express an

opinion, were you ? A. No, sir.

Q. Had you expressed an opinion before the coroner's inquest

occurred? A. Why, I think that Mr. Follette asked that ques-

tion.
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Q. He had asked you your opinion, but what opinion did you

.give him before that? A. I told him that I believed the blast

had wrecked the timber for a certain area around the heading

•and that the track breaking on it had caused a sagging of the

"track, which had snapped the rest of the posts down, but that

there had been— but that the run, as I remembered it, occurred

in such a way that some posts lay one way and others lay another.

They did not all lay in one direction.

Q. Did you have the supervision of these inspectors ? A. Yes,

«ir.

Q. You have heard the testimony of the inspectors, have you ?

A. Yes, sir.

Q. Is there any point in their testimony which, in your

opinion, is not true ? A. Well, in my estimation, it isn't entirely

accurate to a slight extent; that's in connection with the wedges.

Some timber foremen consider it best to tack down the wedge up

Tinder the post— the timbers that carry the street— where the

-greatest vibration is, where an impact comes. Others do not.

Others fear, and it is very often the case, that when they nail

the wedge it comes to a feather edge and splits the wedge, and

"the pieces are more apt to fall apart. They don't drive so

tightly, there being a smaller area for a hammer to strike them.

But, as far as the timbering in this wedge being lost, I think that

no man who has ever been on subway work or been on any work

•connected with wedge work, can say that he never saw any wedge

loose anywhere. They work out all the time, and there must be

systematic inspection on the part of the timbermen, who go

through and tighten them up.

Senator Towner.— By " systematic " you mean constant ?

A. Yes, sir— constant. I should say that men go through

that timbering every other day. These timber men can touch a

post and tell whether it is properly supported by wedges. If it

vibrates at all, it is a safe bet that the wedges are loose.

Q. (By Mr. Moss.) Did you hear the testimony of Mr. Par-

dons? A. Yes, sir.

Q. Did you agree with his testimony? A. In what respect?
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Q. As given before the coroner? A. Well, I don't remember

it in detail.

Q. Do you remember any point where you disagree with him ?

A. I do not.

Q. He said that cross-bracing would include the structure.

A. I don't agree with him.

Q. Well, cross-bracing— the absence of cross-bracing, is some-

thing that you didn't object to, isn't it? A. I think it is a bad

thing.

Q. But you did not object to cross-bracing? A. I couldn't if

the mayor's committee ordered it in.

Q. While the job was progressing, you didn't object to it, did

you ? A. We never used them on that.

Q. You never objected to them? A. Oh, no.

Q. And you objected to the testimony of the engineers, who

insisted upon it— their testimony was inclined to be critical of

the system in that particiilar, wasn't it ? A. Yes, sir.

Q. And that was the system that you had allowed to be used ?

A. That is the general system.

Q. I say that is the system you had allowed to be used ? A.

Yes, sir.

Q. And in that situation you were somewhat on the defensive ?

A. Yes, sir.

Q. Now, what was done by the Public Service Commission in

the way of having a hearing, the taking of statements carefully to

determine whether any one of their own force had been negligent

in his duty ? A. I don't know of any taking of testimony by the

Public Service Commission.

Q. Did the chief engineer do anything ? A. Not to my knowl-

edge.

Q. Are you aware of any investigation which was made out-

side of the coroner's inquest to assemble in proper form the state-

ments of all the people that knew anything on that subject ? A.

Well, I believe that all the engineers and commissioners and the

gentlemen that have gone over this matter drew their conclu-

sions—
Q. But they took no statements of any of the inspectors as to

what they had seen, what they had done, on what they had not

A 26
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done? A. I am sure that Mr. Veach questioned all the inspec-

tors, as I did myself.

Q. Did you question any of these inspectors that have testified

to-day ? A. I asked them if they knew of anything being out of

place, of how much they could tell me with regard to how much

powder had been used, or anything like that— if they had heard

of any irreg-ularities in the use of powder.

Q. Do any of these inspectors know anything about powder

and blasting ? A. These men that were here to-day ?

Q. Yes. A. I should say so. I don't know* how much,

though.

Q. What did you expect them to do? A. Well, I think that

they can learn.

Q. Well, were they there to learn ? A. They were not there to

know blasting.

Q. Well, who did you have that does know blasting ? A. The

Public Service Commission has supervised the blasting.

Q. But does the Public Service Commission do anything to

determine whether blasting is proper or not? A. Well, we have

to judge the same as anybody else. The man who does the blast-

ing does not always know just the amount of powder to use.

Q. Do you do anything as a Public Service Commissioner to

determine the safety of the blasting ? A. Yes, sir.

Q. What do they do? A. Go down and watch the blasts when

they are set off.

Q. Do you know anything about blasting ? A. Oh, no.

Q. Do you take it in as you happen to meet it ? Have you

got any man that understands blasting? A. No, I have no man
that has ever had a blasting foreman's license.

Q. Do you know whether or not it is practical to cover these

blasts in the subway ? A. I should say that it was not.

Q. Have you an opinion as to whether it is good policy to

have these heavy blasts going off in the subway uncovered? A.

I think that it is good policy to cover them to a certain extent,

which, in the judgment of the blasting foreman, is safe, and

which is known to have been safe by its results.

Q. What does the blasting foreman get? A. I think he gete

$5 a day.
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Q. What training has he ? A. I don't know.

Q. He is not an experienced man? What examination does

he pass ? A. Why, I believe he has to pass an examination

before the fire department to get his license.

Q. ISTow, this blasting may affect the structure which you have

to watch, may affect the lives of the men that you control, may
bring about all sorts of conditions of a serious nature? A. Yes.

Q. What do you do as a Public Service Commissioner to have

any knowledge whatever or control of this matter of blasting ? A.

I don't quite understand your question.

Q. What do you do with reference to blasting other than occa-

sionally looking after it ?

Q. (By Senator Towner.) He means do you supervise it? A.

We don't supervise everything.

Q. Do you have any control over it ? A. If the blasting, is too

strong, we warn them.

Q. I mean, after the blast is shot off ? A. We wouldn't tell a

man how many sticks of powder to use, or anything like that.

Q. Well, that's what I mean.

Q. (By Mr. Moss.) You haven't got anybody that would

assume to say that a man was doing blasting in a dangerous way 'i

A. Well, we would have some idea if he put too much in.

Q. Well, anybody knows when a blast sounds too loud. A.

That's a wrong idea. When the blast sounds very loud, it in

often an extremely light blast.

Q. Well, it shoots out too hard ? A. Some of the blasts which

are the heaviest go off with a slight rumble.

Q. What is it that you notice, then ? A. What do I do ?

Q. Yes, what do you notice? A. The way the rock comes

down from the heading. If the quantity of powder is too large

and the holes too close to the face of the rock, meaning that the

amount of powder is greater than required to just break that rock,

the rock will fly. Naturally, there is a certain force required to

break this rock, and there is a certain amount of energy in dyna-

mite— the difference between those two would be the propelling

effect of the powdei".
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Q. Well, now, you do know something about blasting, and I

am glad we got that on the record. Now, here's a blast that

occurred in September last, which knocked down your structure

and which killed some people; have you anything— have you

done anything since that time to supervise blasting ? A. No more

than before.

Q. ISTot a thing more ? A. We couldn't do anything more than

we did before.

Q. You couldn't employ anybody that understood anything

about it? A. We have the fire department that inspects this

work.

Q. You depend upon the fire department? A. Yes, sir.

Q. Well, did you notice that the coroner's jury censured the

fire department very severely for its lack of performance of duty

in this case ? What did you do about that ? A. I did the same

that I ever did before.

Q. What did your department do with the fire department

over that question? A. Nothing whatever.

Q. Did you ask the Commissioner what he had done in refer-

ence to that kind suggestion of the coroner's jury ? A. I had

nothing to do with the commission.

Q. Do you know of anything that was done by your superiors

with reference to that ? A. No, sir.

Q. Not a thing ? A. No, sir.

Q. I should think that that was sufiicient warning to the con-

tractors ? A. That didn't refer to me.

Q. But you are to watch the contractors, aren't you ? A. I do.

That's what I am there for.

Q. Well, have you people really done anything more than to

let the contractors go along and do as they did before without

checking them up ? A. There is a great deal more than that.

Q. Have you really seriously interfered with any contractor in

any part of the subway ? Do you recall ? A. Oh, I stop them

every once in a while. Not to any great extent, however, for 1

don't know that I have found anything of great importance.

Q. Aren't you inclined as a body to think that the engineers of

the contractors are pretty good engineers— they are, as a rule,

aren't they? A, As a rule they are; yes, sir.
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Q. And they have pretty good engineering ability, don't they ?

A. Generally.

Q. And don't you lean back on that ? A. E"o, sir.

Q. Well, -what have you intei-fered with of any consequence in

the last— we will say since this new subway was started. I am
not speaking of you alone, but of anybody that you know of ? A.

Well, I found some bracing missing.

Q. How many? A. Well, I couldn't say offhand how many.

Q. Well, about how many ? A. Three or four.

Q. How much did it cost to put them in ? A. I don't know.

Q. Did you find any fault in the plan? A. ^STo.

Q. You accepted the plan because you thought the engineers

wouldn't have advised it if ,it wasn't all right? A. Because I

knew it is all right.

Q. Did you ever inquire how far the engineers who advised

that United States Realty plan intended that the temporary work

should overspread the permanent work ? A. No, sir.

Q. Did you ever think that they intended that it should reach

the distance from the permanent work that it did on Seventh

avenue? A. I couldn't say.

Q. Why did you permit such a long strip of faulty work ? A.

Because I deemed it to be safe.

Q. Have you permitted such a long strip as that since? A.

There hasn't been such a distance left. The work has advanced

to such an extent that it is impossible to get such stretches.

Q. Well, do you, in your sound judgment, entirely reject the

conclusions reached by the mayor's committee of thirteen engi-

neers ? A. They made several statements.

Q. I am speaking about their criticisms of the system of sub-

structuring. Do you reject entirely their criticisms ? A. I think

so; yes.

Q. And do you reject the criticisms of the government engi-

neers who came here and examined from the Department of

Mines? A. Yes.

Q. You reject all the criticisms of the engineers whose opinions

occurred in the Mining Journal and in the Engineering Journal ?

A. I didn't read them.
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Q. Well, their criticisms was that of the mayor's engineers.

Twelve of the mayor's engineers are in the city service now,

aren't they? A. Yes, sir.

Q. Did the chief engineer of the Public Service Commission

ever question you? A. ISTo, sir. I have never spoken to the

chief engineer; we do not come in contact with the chief engin!>er.

Q. You don't know of any inquiry by the chief engineer thnt

would result in his getting first-hand the knowledge of men like

yourself or the opinions of men like yourself ? A. Not at all.

Q. Will you say the same for Mr. Meyers? A. ISTo. sir.

Q. You have talked with Mr Meyers ? A. Oh, yes.

Q. Would you say the same for Mr. Eidgeway ? A. 'No, sir.

Q. Have you consulted with Mr. Eidgeway? A. I often

speak with Mr. Eidgeway.

Q. Well, you Public Service engineers, practically together,

took a position before the coroner's jury controverting the criti-

cisms that were passed upon the structure, didn't you ? A. Yes,

sir.

Q. You took a defensive position there? A. Yes, sir.

Q. You allied yourselves with the contractors' engineers, didn't

you? I mean, you took a similar position? A. Certainly.

Mr. Moss.— I think that is all, Mr. Chairman.

Senator Thompson.— The other witnesses may consider them-

selves discharged. We will take a recess until to-morrow morn-

ing at eleven o'clock. (Adjournment.)
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MAY 3, 1916

Held in Room 526, Municipal Building, New York City.

MORNING SESSION.

The proceeding was adjourned from Room 507 to Room 526.

Mr. Moss.— Mr. Chairman, to finish up the testimony of the

last two days, upon this Seventh avenue accident, I want to ask

for ten minutes time to read into the record some matters I didn't

have time to put in yesterday.

The engineering journal from which I read yesterday was the

Mining and Engineering Journal. I want to quote from an article

appearing in the Engineering News, September 30th, 1915. I

am informed that both of these papers are recognized as authorities

among the engineers. I am quoting now:

The weak-kneed make-up of the post system is the striking

feature of the timbei'ing. Drawn in true proportion it is an

assemblage that the structural sense hesitates to accept. In-

stability of the post as a whole and doubtful stability of the

I-beam forming the middle section are inherent in the assem-

blage. In the absence of longitudinal bracing in the struc-

ture, nothing to hold the posts from buckling except the

spreading timbers between the I-beam webs, a moderate

disturbance of the middle of the post system would be able

to bring down a whole forest of these posts.

And I thought, your Honor, there is such a pretty little picture

there that it is a pity we never had photographs of this made.

I will furnish a copy of the cut which is included in this statement

to be put into the record.

Quoting further:

The south end of this section is in sand for the full depth

where the north half is in all-rock schist; the same working

system is employed in both parts, with only minor differences.
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The wreck showed the roadway planking lying in fairly

regular arrangement on top of the debris in the cut. It seems

to have fallen straight down. The supporting timbers and

I-beams were not so regular in position. Such of them as

could be identified as to original location indicated a move^

ment south. The four or five beds of permanent steel at the

south end of the collopee were crowded together and leading

south.

I want to add my own comment upon that : The testimony of

some of the Public 'Service engineers showed a theory that falling

track dragged down these bents. But if the roadway fell straight

down into the subway and was found by observers lying on the

bottom of the tunnel just below the place where it had been above,

and if notwithstanding that the decking occupied its original posi-

tion, the posts underneath had all been moved southward, and if

in addition to that fact permanent steel structure for bents were

crowded together, it seems to indicate that the force which was

moving those posts southward was a force at wo'rk underneath the

decking and not above it. This article again says:

There is no longitudinal diagonal bracing in either upper

or lower tier of posts.

That is as much as I will quote from that article.

I quote from the witness Conti before the coroner:

The witness has been testifying that he moved posts.

Q. Did you ever take out any other timbers? A. The

braces between the posts.

Q. The braces between the posts? A. Yes, sir.

Q. Did you leave them out ? A. Sure. We cannot put

them in because we have one post to the east and one post to

the west, and we cannot put them in.

Q. So that after you took out those spreaders between the

posts you left them out, did you ? A. Yes, sir.

Q. How far up on the work had you taken out those

spreaders that ran north and south? A. About 125 or 150

feet from the north to the south.
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Q. That is, from; the rock heading south? A. Yes, sir.

Q. Now, from the south end of that which fell, "were the

spreaders out all the way out to that point on Twenty-fourth

street? A. It was.

Q. When you took those spreaders out that I am pointing

to between the bents, where did you start taking them out ?

A. Between Twenty-third and Twenty-fourth streets.

Q. As far down as where the end of the cave-in was? A.

Yes.

Q. That is where you started in A. From down south I

went 125 to 150 feet. I left it in good shape. I didn't take

out any posts or spreaders there.

Q. Below that were the spreaders all out ? A. They were

all out.

Q. How were they in the middle posts ? A. Some were

in and some were out.

Q. How long before the cave-in did you take those

spreaders out ? A. A week.

Q. A week before ? A. Yes, sir.

Q. And they were never put back ? A. No.

Q. Did you take out those spreaders between the I-beams

too? A. Yes.

Then he speaks of some braces that were too short ; he left them

lying on the ground. He said, " If the boss gave me order sto

put them in I would put them in."

Q. Did you talk to any other timberman from the time that

you went to work up to the time of this cave^in about this

kind of bracing? A. I talked plenty of times to my men.

Q. Who were they ? A. The men who worked under me.

Q. What did you say to them ? A. I said, " I don't like

that kind of work."

Now, I quote from Mr. Davies, who was the one outside expert

that was called in and questioned by Judge Parker at the request of

the United States Realty Improvement Company. And his whole

theory as stated to the jury appears as found on page 1165 :
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Q. What, in your opinion, was tlie cause of the accident ?

A. I cannot see that there v?as any possible explanation but

one, and that is that the original cause of the accident was a

blast set off. in the northeast corner of the cavity; that is, a

little south of Twenty-fifth street and on the east side of the

street, which pushed over, pushing down the entire supporting

members, carrying all the superstructure of the tracks and

street surface in, pushing it down. It must have received a

tremendous blow or a tremendous shock, because the effect of

that push or blow had extended all the way back to the south

of Twenty-fourth street, and it even pushed over four bents

of steel erection which had been put in there as a part of the

permanent construction; in turn the blow or push which had

been received by the under-supporting members, the lower

supporting members, and allowing the settlement, or a failure

of the surface had in turn allowed the drop of the trolley car

tracks among other things. The trolley rails, having, held,

gave practically another pull northwards, pulling northwords

the upper portion of the structure and thereby imparting an

additional kick to the lower portion. But the primary cause

unquestionably, in my mind, was the explosion or blast which

had been set off in that corner, the northeast comer of the

cavity.

Now, I comment upon that for the sake of the record. What
might have been said before this coroner's jury by way of sum-

marization—^the testimony of this expert Davies indicated that

there was a jolting or pushing force operating against the lower

part of the substructure and moving, with such tremendous power

as to knock down four bents of steel. Then he accounts, or brings

in, the action of the track simply as something that dropped down
into the excavation after the supports had fallen and he says the

impulse that was given by the track was a northward impulse, not

a southward impulse, but a northward impulse. And he evidently

thinks that that was a secondary impulse furnishing a sort of

backward kick toward the unstable element, the I-beam in the

middle of the post.
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Testimony of Heney B. Seaman.

Mr. Seaman is recalled as a witness.

Mr. Moss.— Mr. Seaman, will you take the stand ?

Mr. Seaman takes the stand.

Senator Thompson.— Mr. Seaman, you have been sworn ?

Mr. Seaman.— Yes.

Mr. Moss.— Mr. Chairman, I am about to introduce what seems

to me to be a very important line of testimony, and I want in a

few words to explain. There are a great many subjects which will

be brought to your attention before the 1st of July, but I suppose

the subway contracts will always be the most interesting, perhaps

they will always be the most fertile field for investigation. They

are a fertile field. You can hardly turn in any direction without

finding something that should be inquired into. I think when the

first day of July comes we will find there is a great deal that

ought to be done that has not been done.

Senator Thompson.— I hope we will not be criticised for it.

Mr. Moss.— I have noticed some criticism of the work of this

Committee with reference to the subway situation, some criticisms

evidently proceeding' upon the idea that we have not a definite

policy or a constructive purpose. But that is because the testi-

mony has been spread over such a long period, and has had to be

taken up at different times, and the relation of the different parts

is not understood. When the first day of July has arrived, Mr.

Chairman, I think we shall have upon this record material for a

systematic report, a report of constructive quality, which will meet

every reasonable requirement that anybody would have a right to

apply to it. I don't think we will be behind any committee that

has sat upon an important subject when the work comes to be

tested by the requirements of permanent value.

The discussion of the subway contracts ccmes naturally through

complaints that have reached you and, since I have had the honor

of assisting you, that have reached me. These complaints and the

duty of the Committee upon them have arranged themselves in my
mind a very simple way ; I see them in a very simple system.
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The first question, it seems to me, is, are these contracts bad

for the City of ISTew York ? I am speaking now of the subway

contracts which were put into force in 1913. Are they bad ? And

I hope this Committee will be able to give an answer to that

question, based solidly upon enduring testimony.

If they are bad, were they put thrO'Ugh by any improper or

corrupt influences?

Second, if they were bad contracts, have they been attended by

improper or fraudulent conduct ? That is, has there been an

atmosphere of wrongdoing about them which has continued since

they were put over ?

The complaints that have come to us in the matters that we have

investigated seem to arrange themselves into those three questions,

which I put to you in the form of questions because your function

is a judiciary function, and certainly there has been no pre-

judgment.

Senator Thompson.— I don't quite regard this Committee as

a judicial committee.

Mr. Moss.— Well, in a sense perhaps I do not state it all. But

I am sure that the Committee has not taken up the matters with a

settled conviction that would prevent the consideration of any

evidence. That is all I mean.

'Senator Thompson.— Of course, I am entirely in accord with

the idea that the record should show the facts, because we have

got to base it on the record. It might be some day someone would

have to take it up where we left off. We really have got to have it

correct.

However, I would feel it a waste of time of the Committee to

attempt to investigate facts that we already know. We will put

them in the record anyway, otherwise. The object of the investi-

gation is to bring out something that we didn't know before. That

is what our purpose is. But, of course, we have got to have these

facts that you are putting in— I realize that is true. But, Mr.

Moss, so far as the right system is concerned, the work of the

Committee will answer that. That is the best way I can answer it.

I am sure that the members of this Committee and the new&papers

have worked that out.
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Mr. Moss.— I am in accord with, that which you have sug-

gested— that is, there may come those after this Committee is out

of office who will find something to do. And my desire is that this

record shall contain the facts or suggest the facts, the facts that

are known, or at least suggest them. So that those who may be

forced to find a way out of a bad situation may have in the record

a mine of information and some illuminatioai to undertake the

work, if it be so determined, of delivering the city from bad

contracts.

Xow, this testimony this morning, which I begin with Mr.

Seaman, will relate to the very first contracts that were let out and

undertaken in the construction of the new subway system. The
officials of the City of 'New York, who had been elected upon a

certain platform, a platform adopted in line with the vote of the

people, proceeded at first apparently upon the idea of getting the

work and building a subway by the city. And in October, 1910 —
October 20th, I think I am correct, 1910—^advertisements were

published, asking for bids in various ways upon the route that

had been laid out, I think generally called the Tri-Borough Route.

On the 26th of October a number of bids came in. These bids,

I am informed, were high. I am informed that contractors did

not take the city seriously at that time, because there was a

change of engineers and circumstances generally surrounding the

situation made them feel that it was not a serious matter, and

that those bids would hardly be worth making. But they did

make them and they made them high. The most prominent bids

that were received were the bids of the Bradley Contracting Com-

pany, a company which has received thirty or forty million dol-

lars worth of bids— or worth of contracts. Then the matter

rested there for a long time. The different forces were at work,

some forces for the city construction, some for the Interborough,

and perhaps at that time the B. R. T. had not come in actively,

but there were those who were friendly to the B. R. T. that were

watching its interests. And there was a clashing of purposes and

a clashing' of movements between the different forces that became

interested in this subway situation which was opening out.

The advertising for these contracts was in September. The

receipt of the bids was October 26th. These bids came in on the
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Lexington avenue section ; of course in my statement I am omitting

references to the Fourth avenue and Brooklyn, which had been

begun before. Now, these bids which came in in October, 1910,

were not only unusually high because of a circumstance that I

referred to, but also because materials were high, and also because

of the existence of the Labor Law then supposed to be controlling

-— that is, the Workmen's Compensation Law.

The contracts were awarded in July, 1911, after a very hard

conflict in the Board of Estimate and in the Public Service Com-

mission over the situation produced by the conflicting efforts of

the B. R. T. and the Interborough. And in one of those historic

moments when some people were charged with flopping and every-

thing was mixed up, the point was reached where it was deter-

mined by those who had control to force the fighting and begin

operations in Manhattan on the Tri-Borough system. So' these

contracts which had been laying upon the bids which had been

received were awarded. They were awarded to the same con-

tractors who bid for them at the same figures that had been bid

back in October, 1910. B^it price of materials had gone down;

the Labor Law had been declared unconstitutional, and changes

had been made in come of the plans which made the requirements

of the contractors very much less expensive to comply with. So

it was that A Route, 1>\0. 5, No. 8, was let to the Bradley Contract-

ing Company for $3,369,484.20. Section No. 10 to the same

company for $3,253,072.80. No. 11 to the same company for

$3,132,195.05. To the same company No. 13 for $4,071,416.50,

which they afterwards assigned to MacMullen, Snare and Trieste.

Now, there was another section, No. 12, which was awarded to

the Carson & Daniels Company in September of that year at

$3,825,740.74. That had been awarded tentatively to the Bradley

Company, but as the Bradley Company was the only bidder it

had to be relet. I am in error about section No. 11 ; that was relet

to Patrick MacGovern & Company for $1,961,997. That Avas

readvertised becavise the Bradleys, in 'October, 1910, were the

only bidders, and to comply with the law there had to be

competition.

Now, for the purposes of Mr. Seaman's testimony, at least in

part, the result of that contract in this series of contracts: That
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was re-advertised and re-let, and furnishes a criterion. "We will

be able to show that the result upon section 9 of the re-advertising

was that the city made a saving of $328,060.85. And the total of

that contract was less than two million. Now, the inference which
I shall ask you to draw and which I think Mr. Seaman's testimony

will help to establish is, that if all of those Bradley contracts had

been re-advertised and re-let the same proportion of saving would

have occurred. And stupendous as it may seem, the saving on

those few contracts upon that basis would have amounted to sev-

eral million dollars and that would have applied equally to section

No. 12, the Oscar Daniels Company, and to section No. 15, a

contract which was originally Haggerty, Drummond & Company,

and afterwards assigTied to Rogers & Haggerty, Incorporated.

Then the question will arise : Why were not these contracts re-ad-

vertised? The question will arise: Who were the responsible

persons at the time these contracts were not re-advertised ? And
naturally the question will come, too: What was the motive for

the neglect of so patent a measure of business wisdom ?

I believe the decision which showed the unconstitutionality of

the Labor Law and determined it, was the case of Ives against the

South Buffalo Railway Company, reported in the 201st New
York Reports at page 171, which volume was published in 1911,

and the imprint on the top of the page is March, 1911.

Q. (Mr. Moss.) Mr. Seaman, you are an engineer, are you?

A. I am.

Q. And you were formerly chief engineer of the Public Ser-

vice Commission ? A. I was.

Q. How many years were you in that position? A. Three

years.

Q. Your assistant was Alfred E. Craven, wasn't he? A.

Alfred E. Craven; yes.

Q. And after you resigned Mr. Craven became the chief engi-

neer and has been such ever since ? A. He was acting chief engi-

neer for a year and then was appointed chief engineer, as 1

recollect it.

Q. To some extent, Mr. Seaman has already told us some of

the circumstances of his resignation, but perhaps not fully. What



816 Investigation of Public Service Commissions

engineering experience did you have beside tliat wMch you gained

in the Public Service Commission ? A. I had been bridge engi-

neer of the Erie Railroad system; I had been construction engi-

neer on the ISTew York, New Haven & Hartford Eailroad ; I had

been contractors' engineer on the first subway extension of the old

subway, which was first to start and first to complete; I had been

consulting engineer in the Department of Bridges, and had charge

of the operation of the Brooklyn Bridge, which had the most

dense traffic for a single track in the world. I think that covers

the general experience.

Q. And you had practiced your profession as a consulting engi-

neer since you left the service of the Public Service Commission ?

A. Yes.

Q. You are well known in the engineering profession? A. I

think so.

Q. And I suppose you have membership in some of the engi-

neering associations, and are a member of good standing? A. I

am.

Q. I want to ask you what you know about the circumstances

of advertising for the Lexington avenue subway as it was adver-

tised in 1910. A. Well, the preparations for advertising the Lex-

ington avenue subway I believe were all made after I became

inactive. I left for Europe some time in July or August, and

didn't take active charge ag'ain before my resignation.

Q. Can you tell us under whose oversight the preparations

were made ? A. They were made under Mr. Craven's oversight

;

he was acting chief engineer in my absence.

Q. Yes. Where were you when the bids were received ? A. I

was in ISTew York City.

Q. Do you know anything of the circumstances of those bids ?

A. Merely as appeared in the public papers— press.

Q. Were you then chief engineer ? A. I was not.

Q. How many contracts were advertised at that time, about ?

A. I think the entire system was advertised, if I recollect right.

Q. And what, in your opinion, was the wisdom or unwisdom

of advertising so many at once? A. Well, from the viewpoint-

of economy of bids it was probably unwise to advertise so many

at once. There may have been a purpose in it to get confirmation
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of the estimates ; the estimates which I made and which I repeat-

edly asserted were ample, and had a provision of 10 per cent for

contingencies, were claimed by some to be much too small. I

think some—
Q. Wait a minute. Had you made estimates of the probable

cost of this work? A. I had.

Q. And to whom had you given those estimates? A. They

were in my department. I don't remember as to whether they

had been formally transmitted, but they were transmitted in part

from time to time to the commission.

Q. Yes. Well, they were either in the hands of the commission

or in your department where your successor had access to them as

part of the records? A. Yes, yes.

Q. And who was it that said they thought your estimates were

too low ? A. Why, Mr. Bassett generally claimed he feared my
estimates were too low.

Q. He was a commissioner? A. He was a commissioner.

Q. Did any other commissioner make a similar claim ? A. I

don't remember that any other commissioner made a similar claim.

Q. ISTow, you say yon thought that the advertising of so many

contracts was designed to produce some result. Explain that.

A. Why, inasmuch as there was this difference of opinion as to the

probable cost, and they wanted to know before they began work

how much money they would have to have, they naturally wanted

a confirmation or a refutation of the estimate. That might have

been the reason why all were advertised at once.

Q. Well, the very tendency of advertising so many would be

to bring in high bids ? A. Well, that is true.

Q. Did you say that that would be the result to anyone? A.

I don't remember that the matter was discussed. My recollection

is that the entire tri-borough system was divided into two or three

groups of contracts, depending upon the probable time consumed

in their completion.

Q. Yes. A. And it was then intended to let the contracts first

which took the longest to complete and so forth, so they would

approximately be finished about the same time. That I know had

been under discussion.



818 Investigation of Public Sbevice Commissions

Q. Yes. Did you make any recommendation on that line ? A.

I don't think I made a formal recommendation. We have records

on that.

Q. Did you make any suggestion? A. Yes.

Q. What was that ? A. I referred a suggestion to that effect.

Q. Yes. Were there any circumstances at that time tending to

a high bid other than what you have mentioned? A. Well, I

think what I have already mentioned perhaps tends to the high

bid; the unfortunate circumstances existing between the commis-

sion and the chief engineer at the time.

Q. Yes. A. That generally threw an atmosphere of uncer-

tainty over the entire work, and I don't think that people felt sure

that the work would go ahead on that basis. And under those cir-

cumstances a contractor will not make close bids.

Q. Were materials high at that time ? A. The cost of

materials were lower later. I don't know that you can say they

were specially high at that time.

Q. Well, they were higher than they were later ? A. Yes, they

were lower later.

Q. And was the effect of the Labor Law apparent in those bids?

A. Undoubtedly, yes.

Q. Could you estimate a percentage that would result? A. I

wouldn't want to estimate that, because I think that would differ

in every contractor's mind. It is a matter of chance.

Q. Yes. About how much would you be willing to gamble on ?

That was an element, wasn't it? A. Yes.

Q. The liability of the contractor for his workmen, under that

law? A. Yes.

Q. Though you were out of the department, you have kept

track of the history of these contracts, haven't you, in a general

way? A. In a general way.

Q. Have I stated in what I said before you upon the stand

substantially the number and the general nature of these con-

tracts? A. I think you did; I think you did.

Q. Have you e-xamined the contract for section 9, the bids for

section 9, the IMacGovern section? A. I did.

Q. Did you examine those bids upon the question of the price

of materials as between the original contract and the new contract ?
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A. I made an examination of those bids in order to ascertain the

amo'unt of saving by the second bidding.

Q. Who made the first bid ? A. On section 9 ?

Q. Wine. A. The Bradley Contracting Company.

Q. The Bradley Company. They they were unopposed, weren't

they ? A. I believe they ^vere the only bidders.

Q. Have you got the figures of what they bid originally, as in

October, 1910? A. Their bid, October 27th, 1910, was

$2,447,479.70.

Q. ISTow, the contract was actually let to MacGovern on Feb-

ruary 13th, 1912 ; and the figure was $1,961,997. A. Yes.

Q. And right on those figures, did you figure out the difference ?

A. Well, those figures are not directly comparable because they

are on different designs and the quantities vary. Some quantities

in the first bidding are entirely omitted in the second. The only

way that those figures can be properly compared is to find what

qua-ntities enter into both contracts. And in order to do that

properly, in my judgment, you must take the quantities in the

first contract which were bid upon, also in the second letting, and

place opposite those quantities the two prices, the first prices and

the second price. And the summation of these will give you a

fair comparison of the difference.

Q. Yes. Then the comparison you made was a comparison of

prices, upon the same articles? A. Yes, that is it.

Q. Upon the total computation, what did you find to be the

advantage to the city in the re-letting of that contract ?

(Mr. Moss hands papers to witness.)

A. The saving is $328,060.85.

Q. JTow, I wish you would state for the record how you arrived

at that amount. Let's get it right into the record. Take each

item, and state the method.

(Few moments' recess.)

Mr; Seaman, you said there were some difference as between

the contract as it was let to MacGovern and the contract as it was

bid on by Bradley originally. Had there been some change in

the plan ? A. Yes, there were new plans made, I believe.
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Q. Well, did the new plan contain any reductions in the size

of the tunnel ? A. I believe it did.

Q. JSTow, let's get that clear. Between October, when these bids

came in, and July, when the contracts were signed, the size of the

tunnel was changed; is that so? A. Between the time that the

bids came in, and the bid for section 9 was re-advertised, which

was December 5th, 1911, some changes were made, and probably

the change had been decided on long before that time.

Q. Would any of those changes -affect the prices of the con-

tracts? A. The changes, inasmuch as—
Q. Pardon me, pardon me— would any of those changes affect

the contracts that were not re-advertised, affect the price of the

contracts that were not re-advertised? A. Those changes would

not materially affect the unit prices, they would incline to increase

them ; because the quantity being smaller, with a fixed overhead

charge, they would incline to increase the unit price.

Q. JSTow, before you go into the elements which make up that

three hundred odd thousand dollars, I will ask you if you made a

computation upon the contracts that were not re-advertised by

percentage which would show the probable loss to the state for not

re-advertising all of those contracts, based upon the MacGovern

computation ? A. Yes. I have a number of contracts which I

believe were not re-advertised, and putting the same percentage of

saving on them as was shown on this section 9, which is about

14 per cent, makes a saving of $3,374,875 on these contracts, which

I have enumerated on these contracts of sections 6, 8, 10, 11, 12,

13 and 15.

Q. What was the total of those contracts ? A. The total of

those contracts was $24,106,249.

Q. Were they all on Lexington avenue? A. They were all on

the Lexingt,on avenue route.

Q. Well now, your computation relates only to the price of

materials, does it— the difference in price of materials ? A.

The difference in prices bid, and that is affected by the prices of

• materials or labor conditions or anything else which would go

into the cost of construction.

Q. Well, now, having those totals, please proceed in more

detail. Give the operation that you followed on this contract



Report op Joint Legislative Committee 821

which was let to Patrick MacGovem. A. I found that among
the items of the original letting were several entirely omitted in

the re-letting: 18,000 cubic yards of earth, excavation below

mean high water, was one ; 525 cubic yards of terra-cotta masonry

was another; 4,400 odd linear feet of 2-inch fiber conduit was

another; 12 tons of cast iron sewer pipe was another; 1,250 lineal

feet of S-feet 6-inches by 2-feet 4-inch sewers was another.

To the remaining items of that first letting I applied the prices

at the first bidding and the second bidding, and took the sum
of those two results, and from that drew my comparison of saving

in percentage.

Q. Well, can't you give us the various items from the list which

you gave me? A. Yes, I can. The first item is 101,100 cubic

yards of earth excavation above mean high water. The first bid

and the second bid were alike on that item, $3.50, which resulted

in $353,850. There was no saving or loss on that item.

The next item of the first letting which was bid also upon in

the second letting was rock excavation, the first letting at 48,400

cubic yards and the bid was $5 ; at the second letting it was

reduced to $4.65, and effected a saving of $16,940.

The next item, of 500 cubic yards of rock excavation for sewers

;

the first bid was $6, the second bid was $10, and effected an

increase of $2,000.

The next item was 350 front feet of underpinning for buildings

up to seven stories in height; the first bid was $150 per lineal

foot, the second bid was $82 per lineal foot, and effected a saving

of $23,800.

The next item was 60,900 eubic yards of tunnel excavation;

the first bid was $9, the second bid was $8.25, and effected a sav-

ing of $45,675.

The next item was 36,360 cubic yards of concrete masonry;

the fir^t bid was $10, the second bid was $9, the saving was

$36,360.

The next item was 900 cubic yards of protective concrete

masonry ; the first bid was $8, the second bid was $9, the increase

of the second bid was $900.
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The next item was 4,650 cubic yards of " rubber " masonry.

The iirst bid was $8, the second bid was $Y ; effected a saving of

$4,650.

The next item was 2,740 cubic yards of brick masonry; the price

of the first and second bids were the same, with no saving and

no loss.

The next item which appears in both biddings is 2,000 barrels

of Portland cement. The first bid was $4.50 a barrel; the second

bid was $4 a barrel ; this effected a saving of $1,000.

The next item is 1,300 cubic yards of broken stone; the first

bid was $2.50, the second bid was $3.75; this showed a loss of

$325.

The next item was 4,8,60 square yards of waterproofing, one-ply

;

the first bid was $0.75, the second bid was $0.50, and effected a

saving of $1,215.

The next item was 100 square yards of water proofing, two-ply;

the first bid was $1, the second bid was $0.60, and effected a sav-

ing of $0.40,

The next item was 7,950 square yards of water-proofing, three-

ply; the first bid was $1.50, the second bid was $0.85, and effected

a saving of $5,167.50.

The next item was 100 square yards of water proofing, four-ply

;

the first bid was $1.75, the second bid was $1.50 ; effected a saving

of $25.

The next item was 100 square yards of water-proofing, five-ply

;

there was no change in the price, which was $2 in each case ; there

was no saving or loss.

The next item was 100 square yards of water-proofing, six-ply

;

the first bid was $2.50; the second bid was $3, which effected a

loss in bid of $50.

The next item, of 824 cubic yards of brick in asphalt ; the first

bid was $30 and the next bid was $25, effected a saving of $4,130.

The next item, 100 lineal feet of 12-inch vitrified pipe; the

first bid was $1.75, the second bid was $1.50, and effected a saving

of $25.

The next item, of 100 lineal feet of 10-inch vitrified pipe; the

first bid was $1.50, the second bid was $1.25 ; effecting a saving of

$25.
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The next item, of 6,490 lineal feet ofS-inch vitrified pipe; the

first bid was $1.25, the second bid was $1, and effected a saving of

$1,622.50.

The next item was 200 lineal feet of 6-inch vitrified pipe ; the

first price was $1, the second price was $0.75 ; effected a saving of

$50.

The next item was 100 lineal feet of 4-inch vitrified pipe; the

first bid was $0.75, the second bid was $0.50, and effected a sav-

ing of $25.

The next item was 100 lineal feet of 6-inch east iron pipe ; the

first bid was $1.50, the second bid was $1, and effected a saving

of $50.

The next item, of 8,540 lineal feet of 4-ineh cast iron pipe ; the

first bid was $1, the second bid was $0.90, and effected a saving of

$854.

The next item was 491,400 duct feet of tunnel ducts; the first

bid was $0.15, the second bid was $0.10, and effected a saving of

$24,570.

The next item, of 994 tons of riveted steel; the first bid was

$90, the second bid was $70, and effected a saving of $19,880.

The next item, of 695 tons of steel beams; the first bid was $80,

the second bid was 62, and effected a saving of $12,510.

Q. (Mr. Moss.) Let me interrupt you there, Mr. Seaman. Did

Bradley bid the second time ? A. Bradley did not bid the second

time.

The next item is 1,017 tons of steel rods and bars; the first bid

was $65, the second bid was $45 ; effecting a saving of $20,340.

The next item was 52 tons of cast iron column; the first bid

was $75, the second bid was $70, and effected a saving of $260.

The next item was 5 tons of iron castings; the first bid was $75,

the second bid was $70, and effected a saving of $250.

The next item was 1,300 pounds of wire mesh; the first bid

was $0.10, the second bid was $0.06, and effected a saving of $52.

The next item is 10,520 lineal feet of galvanized iron pipe ; the

first bid was $1,25, the second bid was $0.50, and effected a saving

of $7,890.
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The next item was 5,580 square feet of steel gratings; the first

bid was $2.50, the second bid was $1.50, and effected a saving of

$5,580.

The next item was 2,620 square feet of floor pins; the price on

both lettings was $2, and there was no change.

The next item was 4,770 square yards of sidewalk ; the first bid

was $3, the second bid was $1.50, and effected a saving of over

$7,000.

The next item was 15,760 square yards of temporary paving;

the first bid was $3, the second bid was $1.50, and the saving was

$23,640.

The next item was 14,000 lineal feet of three-quarter-inch

wrought iron conduit; the first bid was $0.30, the second bid was

$0.15, and effected a saving of $2,106.75.

The next item is 478 lineal feet of l^-inch wrought iron con-

duit. The first bid was $0.45, the second bid was $0.20, and

effected a saving of $119.50.

The next item is 256 lineal feet of wrought iron conduit— of

2-ineh wrought iron conduit. The first fiid was $0.60, the second

bid was $0.25, andeffected a saving of $89.60.

The next item on which they had a re-letting was 612 lineal feet

of cast iron outlet boxes. The first bid was $1, the second bid was

$0.50 ; effecting a saving of $306.

The next item was 300 lineal feet of 6-inch cast iron pipe. The

first letting, $2.50 ; the second letting was $1.50, showing a saving

of $300.

The next item was 2,800 lineal feet of 15-inch sewer pipe; the

first letting was $7, the next letting was $5, showing a saving of

$2,800.

The next item was 530 lineal feet of 18-inch vitrified sewer

pipe; the first letting was $7, the second letting was $6, and showed

a saving of $530.

The next item on which there was re-bidding was 1,200 lineal

feet of 6-foot circular sewer; the first price was $25, the second

price was $20, showing a saving of $6,000.

The next item, of 240 lineal feet of 6-feet 6-inch circular sewer

;

the first bidding was $28, the second bidding was $25, showing a

saving of $720.
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The next item was 6,696 lineal feet of electric railroad supports;

the first bidding was $18, the second bidding was $12, showing a

saving of $37,176.

The next item was 100 lineal feet of 4-inch water pipe; the

first letting was $1.25, the second letting was $0.75, showing a sav-

ing of $50.

The next item is 330 lineal feet of 6-inch water pipe; the first

letting was $1.50, the second letting was $1.25, showing a saving

of $82.50.

The next item is 1,050 lineal feet of 12-inch water pipe; the

first letting was $2, the second letting was $1.50, showing a sav-

ing of $525.

The next item, of 100 lineal feet of 16-inch water pipe; the

first price was $2.50, the second price was $3, showing an increase

of $50.

The next item, of 100 lineal feet of 16inch water pipe; the

bidding was $1, the second bidding was $0.75 ; showing a saving

of $82.50.

The next item was 1,200 lineal feet of 6-inch gas pipe ; the bid

was $1.25 in each case; no change.

The next was 280 lineal feet of 8-inch gas pipe ; first bid was

$1.50, the next bid was $1.35, showing a saving of $42.00.

The next item was 290 lineal feet of 12-inch gas pipe; the first

bidding was $2, the second bidding was $1.50, showing a saving of

$145.

The next item is 530 lineal feet of 20-inch gas pipe; the first

bidding was $2.50, the second bidding was $3, showing a loss of

$265.

The next item was 30 tons of cast iron pipe; the bid in each

case was $40; no change.

The next item was 8 tons of cast iron special; the bid in each

case was $70 ; no change.

The next was 410 lineal feet of 8-inch air pipe; the bid in each

case was $2 ; no change.

The next item, of 100 lineal feet of 8-inch air pipe, new ; the

bid in each case was $2 ; no change.
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The next, and the last item, was 1Y0,000 duct feet of street

duct; the first bid was $0.25, the second was $0.15, and the sav-

ing was $17,000.

Making a total net saving of $328,060.85.

Q. (Mr. Moss.) This comparison you have made was done at

the request of counsel for the Committee, was it ? A. It was.

Q. Now, in your opinion, Mr. Seaman, could this re-letting

process have been done on all these other sections that you have

enumerated, which you said would have resulted in a total sav-

ing of $374,875 — could it have been done? A. I don't see a

reason why it couldn't have been done, and if it had been done

it would probably have effected the same saving.

Q. Yes. Have you known of any reason being assigned why
it was not done ? A. No, I do not.

Q. Never heard of any legal excuse— at any time? A. No,

I have not been in touch with the situation since that time.

Q. Well, did you hear the statement made, or attributed, to

any one of the Commissioners, that it Avas necessary to hurry?

A. Well, there was the general situation there at that time—
they were receiving bids from the B. R. T. and the Interborough,

and I thinlt it was in order, if possible, to force the situation;

although I am not familiar enough to describe—
Q. Have you heard any contractors express the opinion that the

original bids were not taken seriously by the trade ? A. Yes, sir.

Q. Contractors have told you that? A. I have heard that; I

can't say just how, but I have heard it on several occasions.

Q. Have you heard the general statement among contractors

that the price of the original bids were high ? A. Yes.

Q. You have. It is generally understood in the profession.

A. I have heard it a number of times.

Q. Well, these contracts are practically finished now, aren't

they? I find from the printed announcement of the Commission,

dated March lat, 1916, that contracts 9, 10, 11 and 12 are 100

per cent, completed, 8 is 96 per cent., 13 is 98%, 14 is 99 8-10,

15 is 98 8-10 ; so that all these contracts are substantially com-

pleted two years ahead of any time when the work can be put in

use. I think that is all, Mr. Seaman.
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(Mr. Seaman leaves the stand.)

Mr. McBean, I think I will ask you to come in after recess.

The Public Service Commission have not yet sent over some

papers that were sent for ; there is some delay in getting them.

Senator Thompson.— While it wasn't this Committee that was

responsible later, still it was the testimony, matters that came

before the Committee, that originated the bill for arbitrary 80-

cent gas in the city of Brooklyn, and it was introduced into the

Senate as a bill which the Committee or the chairman drew, and

it passed both houses, and I understand now it is referred to as

a city bill. It is here before the mayor, and there is a hearing

on it at 2 :30 this afternoon, and I believe I shall go there and

explain the reasons for the passage of that act; I may have to be

over there a half hour or an hour. I would like to be here.

Mr. Moss.— I would like very much to have you here while

this testimony is being given, and I don't want to inconvenience

Mr. McBean any more. Let's take him in the morning.

Senator Thompson.— Well, I won't be over there over half an

hour or three-quarters of an hour.

Mr. Moss.— Well, then, make it three o'clock.

Senator Thompson.— We won't waste a day. I would like to

get the work along.

Mr. Moss.— Well, then, we will look for you, Mr. McBean. at

three o'clock. I don't think that it is useful to split it up.

Senator Thompson.— Anything else you can think about ?

Mr. Moss,— N'o.
'

'

'^''

Senator Thompson.— Well, then, we will suspend until three

o'clock.

Eecess until 3 p. m.
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AFTEENOON SESSION.

Meeting called to order by Senator Thompson.

Testimony of Alfred E. Craven.

Mr. Moss.— Mr. Craven, I v/ill ask you some questions before

you go.

Mr. Craven takes tbe stand.

Q. (Mr. Moss.) Mr. Craven, we have been looking at the con-

tracts that were let in July, 1911, on Lexington avenue. One of

those contracts, No. 9, was re-advertised and let to Patrick Mac-

Govern & Company— Lexington avenue from 67th to 79th

streets. Why was that re-advertised? A. (Mr. Craven.)

There was only one bid, and the Commission thought it would be

better to re-advertise it.

Q. Why were not the others re-advertised? A. I don't think

it was necessary that they re-advertise all of them.

Q. Did you talk with any of the Commissioners about that?

A. I think probably that I made a report to them on those con-

tracts.

Q. Well, did you consider with the Commission the question

of whether they should be re-advertised or not ? A. Only that

and one or two others that I thought had better not be let at that

time.

Q. Why did you think they'd better not be let? A. Well,

there was the reason on that account because there was only one

bid, and we thought that it would be better to get more bids on

that contract.

Q. Yes. A. I don't recall just which other contract on Lex-

ington avenue was re-advertised, but a large number of them were

re-advertised, on the lower part of that work— of that route.

Q. Were the plans changed between the time of the original

bids, received in October, 1910, and the time that the contracts

Rvere let, July, 1911 — any change in the plans. A. ISFot the

Lexington avenue plans, excepting that No. 9, I think, was

changed.
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Q. In what way? A. Why, the original plot shows a large

section, unusually high section, and it was decided by the Com-
mission that they would reduce that section in size, and—

Q. The others had to be in the same proportion, didn't they—
required the same line ? A'. They were reduced.

Q. They were all reduced ? A. They were all reduced.

Q. Yes, but that made some change in figuring, didn't it ? In

figuring the change of the size of the tunnel, would make some

changes in the figures, wouldn't it— estimates ? A. Well, yes

;

it reduced the estimate— it reduced the cost of the work.

Q. It reduced the cost of the work ? A. Yes.

Q. But it might change the unit cost, would it not? A. l^o,

not materially.

Q. Don't you think when the work is larger the unit cost is

apt to be smaller? A. l^ot materially; no, sir, not on those sec-

tions.

Senator Thompson.— That is all concrete.

A. It reduced the concrete somewhat.

Senator Thompson.-— It is so with concrete— the larger the

job the less the cost of unit of concrete ? A. ISTot necessarily, no.

Senator Thompson.— Isn't it true, generally ? A. Well, it

might be on a very large amount of concrete.

Senator Thompson.— Well, the more concrete you are putting

in the cheaper you can give it per yard ? A. Well, my opinion—
Senator Thompson.— I am trying to find out just an answer

to my question— that is, the more concrete that is put in at the

given place the cheaper per yard you can put it in; isn't that

true? Just an abstract question. A. That is a general proposi-

tion. It might be and it might not be.

Senator Thompson.— That is the way you answer it ? A.

That is the way I do.

Senator Thompson.— All right.

Mr. Craven.— That is, the contractor, in making up these bids,

distributed overhead charges in the different units of the work.
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Now, one contractor might contribute one part of the work,

another contractor might contribute excavation, and, therefore,

you have no fixed item.

Senator Thompson.— I don't care anything about the overhead

charges ; but the concrete— if you are going to put it in six

inches thick you can put it in cheaper per yard than you can if

you are going to make it one inch thick. A. You might.

Senator Thompson.— Can't you ? It is a question of " can "

or " can't," isn't it ? A. It wouldn't alter the bid.

Senator Thompson.— It wouldn't alter the bid? A. It might

be put in cheaper then.

Senator Thompson.— Well, it would be, wouldn't it? A. JSTo.

Senator Thompson.— Always has been, hasn't it? A. Iso.

Senator Thompson.— Every contractor figures on it that way,

don't they ? A. No.

Mr. Moss.— Well, before these contracts were actually let, but

after the time when the bids came in, or the estimates came in

did you know that the decision was rendered by the Court of

Appeals declaring that the Workmen's Compensation Law was

unconstitutional ? A. I have no recollection of that.

Q. (Mr. Moss.) Wasn't that taken into consideration? A.

Not in those contracts, I don't think.

Q. Don't you think that contractors made some allowance in

the bids for the operation of the Workmen's Compensation Law,

when they put in their bids in 1910 ? A. The Workmen's Law
didn't apply to those contracts.

Q. Applied to compensation in certain dangerous employments,

didn't it? A. Well, I can't go into the details of that without

refreshing my memory on the matter.

Q. Didn't you learn that contractors estimated the effect of

that law in 1910, some at ten per cent., some at fifteen, and

some at twenty ? A. No, I did not.
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Q. Never heard of it ? A. No. I knew that that matter was

considered by contractors and was talked about; and in fact they

were making some claims for the compensation—
Q. Exactly. A. But they didn't get it.

Q. Well, it was a mooted question, at least ? A. Yes.

Q. And then, before you actually made the contracts, that law

was declared unconstitutional by the United States court. A. I

don't recall that. That hadn't any effect on these contracts at all.

Q. Wasn't that at least a reason for trying to get a bettei-

price ? A. Not that I know of. I don't know anything— I am
not — that is something that I am not familiar with—

Q. Yes, I understand. A. —and therefore I can't answer

your questions on that line.

Q. I want to find out what facts you were considering with

regard to that matter when you did re-let one contract and you

didn't re-let the others. A. Simply as I told you— because of

the single bid on that contract, and it was legal that we should

have more bids on that contract.

Q. Did you know why the contract for No. 13 was assigned by

the Bradley Company to McMullen-Snare & Triest ? A. I

haven't the slightest idea. That was an arrangement between—
Q. Never had any conversation with any of these parties so

that you might know whether or not the Bradleys got a compensa-

tion for that assignment ? A. I never had any talk on that with

them at all. We had a number of assignments of contracts—
Q. Didn't Bradley make $400,000 on that assignment, do yon

know ? A. Not to my knowledge. I don't know anything about

it at all ; never heard of it.

Q. In a general way, what matters under these contracts rested

in your discretion ? A. None at all.

Q. As to the amount of work ? A. I simply made my recom-

mendations to the Commission with reference to letting the con-

tract.

Q. Nothing about the work under the contracts after they were

let ? A. After they were let ?

Q. Yes. A. Why, I simply had the general supervision of the

construction of the work.
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Q. Didn't you have a discretion as to whether the tunnel should

be impervious to virater— the amount of concrete to be used ? A.

No, no.

Q. Didn't you have any discretion as to the amount of concrete

to be used at any of the places in those tunnels— subways^ I

should say? A. Your question is a difficult one to consider. I

don't know just exactly what you mean by discretion as to the

concrete. We had planned for certain forms of construction and

they were generally adhered to.

Q. Yes. Didn't you have a discretion as to the amount of con-

crete, for instance, that would underly the subway— the thick-

ness ? A. I had discretion to this extent— that if we happened

to get to bad ground, and it proved that it would be necessary to

increase that concrete for any reason, I had the discretion for

doing it.

Q. Well, what was the minimum provided for by the contracts I

A. I can't recall. It is shown on the plan.

Q. Were the subways made impervious to water or were they

made so that drainage would be taken care of in a sewer? A.

One or the other.

Q. One or the other ? A. Yes. Well, we used out best efforts to

make them impervious, but there is always on all subway work

or all underground wo'rk, in spite of every precaution we could

take, there is apt to be some leakage, more or less, and some places

more than others. And we always provided for possibilities of

that kind, and provide drainage sumps and pumps, so that if there

is any drainage we can take care of it.

Q. What is the average thickness of the concrete underneath the

subways ? A. I can't recall. It is, I think, about a foot.

Q. About a foot? A. That is, in the thinnest part.

Q. Yes. A. You know, there is a track over there and the

minimum in the middle of that track is the lowest part of the

floor.

Q. Yes, I know. A. And from this down to the bottom of the

concrete— I am speaking fro'm recollection now— I think it was

about a foot.

Q. Do you know what the thickness of the bed of concrete in the

old subway is? A. It was about the same.
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Q. About a foot, under the old subway? A. Yes. In the plan

it generally called for—
Mr. Moss.— That is all I want of you now.

Senator Thompson.— I want to ask you a few questions. There

is a law •— a labor law— regarding the prevailing rate of wages,

and regarding the eight-hour day and all that. Does that require

to bo inserted into the contracts that you have ? A. Yes.

Senator Thompson.— And who looks after the enforcement of

these provisions in the contracts? A. If there is any complaint

about anything of that kind as there have been in a number of

cases, it will come to the Commission and be investigated and

considered, and then it will go to the comptroller.

Senator Thompson.— The city comptroller ? A. Yes.

Senator Thomp'son.— The engineering department, then, has

nothing to do with enforcing those provisions ? A. They can only

report them.

Senator Thompson.— Well, do they do that ? A. Yes.

Senator Thompson.— What is your rule about it ? A. We don't

report them unless we hear of them.

Senator Thompson.— Yes. Well, do you have inspectors?

Don't they ever see anything? A. They do. They see what they

are there to see.

Senator Thompson.— They see what they are there to see. Do
they see anything else that happens to occur while they are there ?

A. Well, I don't know what you refer to.

Senator Thompson.—^Well, have they any instructions as to

what they are to see while they are there ? Do they see everything

that occurs ? A. They are supposed to keep track of the work and

see that the work is carried on according to the specifications.

Senator Thompson.— Do you have rules ? A. Yes.

Senator Thompson.— Will you send me a copy of the instruc-

tions or the rules in regard to your inspectors? A. Yes.

A 27
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Senator Thompson.— In relation to observing as to whetlier or

not the provisions of the labor law are carried out in these con-

tracts? A. There is no specific provisions as to labor law. The

instruction is, " You see the contract is followed out." So they

see that the contract is followed out.

Senator Thompson.— Well now, suppose that the labor law

requires that eight hours be all that they work the men undefr this

contract. I guess that was required, wasn't it? A. That seems

to be what they do.

Senator Thompson.— Well, if they work a man ten hours and

the inspector knew it, would he report it ? A. I don't know.

Senator Thompson.— Well, would he? A. I don't know

whether he would or not.

Senator Thompson.— Does the rule require him to ? A. I don't

know whether it specifies that particularly or not.

Senator Thompson.— Well, if it did ? A. Those matters have

been brought to our attention many times, I should say, but I

don't know whether it comes through the inspectors or through

complaints.

Senator Thompson.— Well, now, if that did occur and they

worked their men over eight hours and the inspector knew it and

did not report it, what would you do to the inspector? A. He'd

have to be disciplined.

Senator Thompson.— Well, how would you do that ? A. I don't

know; it depends upon what the Commission would do. That is

a matter—
Senator Thompson.— What courses of discipline do you have

in hand that you can use? A. You can suspend a man, without

pay, or the Commission has power to discharge him.

Senator Thompson.— Well, in this case when an inspector

knew that the requirements of the labor law were being violated

and did not report it, then, if you found that were true, you

would discipline him by either letting him off without pay or dis-

charging him ? A. Yes ; that is right.
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Senator Thompson.— That is what you'd do ? A. That is right.

Senator Thompson.— Well, that is what you would do ? A. I

have no discretion in discharging anybody.

Senator Thompson.— Who does? A. The Commission has.

Senator Thompson.— Oh, the Commission. They discharge and

hire all of your men ? A. They discharge and hire them.

Senator Thompson.— So that it would be up to them ? A. It

would be up to them. There would have to be charges preferred,

and so forth.

Senator Thompson.— I don't think this would be a proper ques-

tion to ask you, but do you know whether or not, if the Public

Service Commission knew that the requirements of the labor law

were being violated, would that affect the validity of the bond

given on these contracts ? Do you know whether it would or not ?

A. I don't know.

Senator Thompson.— Tou don't know. I didn't think you

would. Is there any sum of money that you have known or under-

stood in certain vocations that was regarded here or been settled

here as the prevailing rate of wages? Have you ever heard of

that ? A. We have frequently had the question.

Senator Thompson.—• I know the question has been up a lot,

but it has never been decided in any way so that you can tell what

sum is a rated wage. A. No ; it has never been definitely decided

and it never can be because you never can tell what is in a man's

mind and what attitude he may take as to whether he is being

paid the prevailing rate of wages.

Senator Thompson.—-Yes. That phrase is a statement in the

law that can hardly be enforced, can it? A. Yes.

Senator Thompson.— I see. That is all.

iSenator Lawson.— Mr. Craven, may I ask, has the Commission

as a whole, or a commissioner individually, power to discharge

your assistants or engineers? A. All of the men excepting, I

think, about thirteen in my corps— I think the number is

thirteen— are protected by the civil service law. They are all
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taken from the civil service list and none of them can be dis-

charged without cause. And that would mean that charges would

have to be brought and the Commission would investigate it.

Senator Lawson.— And if many of these inspectors were found

negligent in their duty and you wanted to reprimand them, would

you reprimand them through an individual commissioner or

through the Commission as a whole ? A. Through the Commis-

sion as a whole.

Senator Lawson.— As a whole. Wot acting individually? A,

No. I never knew of an individual or commissioner doing so.

Senator Lawson.— You mean with the whole Commission ? A.

Yes.

Senator Lawson.— That is all.

Mr. Moss.— I asked you a question, too, about the concrete—
rather, about cement, as to the storing. How should cement be

kept in bags where it is waiting to be used? A. We require it

to be kept under cover.

Q. (Mr. Moss. ) And what does that mean ? A. With a shed

over it?

Q. A shed over it ? A. Well, yes ; a shed over it.

Q. And what is the purpose of the shed ? A. To keep out the

moisture— to keep out the weather, the rain.

Q. Yes. Well, cement is apt to absorb moisture from the at-

mosphere. A. You can't prevent that where you haven't got it

in a dry building with the heat on or something of that kind.

Mr. Moss.— That has been covered.

Senator Thompson.— It has been covered. If this cement gets

the moisture in it, that hardens it ? A. That hardens it.

Senator Thompson.— And if it does harden is it any good ? A.

It is apt to deteriorate.

Senator Thompson.— You say apt to. As a matter of fact,

when it is set once, can it be reset without being sent back and re-

kneaded and rebumed? A. WeU, that is a mooted question. I
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have had samples of it myself — having it become pretty hard and

apt to pulverize.

Senator Thompson.—^Yes. Well, you vsrould hardly take

chances on any of that in the work ? A. Well, we do not permit

it where we know of it.

Senator Thompson.— On a great deal of this work here, if the

cement isn't properly set, it may some day cause a lot of trouble—
might cost even loss of life. Isn't that true ? A. Well, it isn't a

question in connection with the subject we are dealing with now.

It isn't a question of its being properly set. It is by way of the

question of slow setting, as I told you.

Senator Thompson.— But you are building these structures,

and you are using concrete? A. Yes.

Senator Thompson.— At points where it is very necessary that

the concrete be properly made. Isn't that true? A. What?

Senator Thompson.— I say, where you are using the concrete in

this work, it is necessary that the concrete be properly made ? A.

Yes.

Senator Thompson.— Because if not it might cause an accident

some day that would cost a good deal ? A. It might deteriorate.

Senator Thompson.— And it would cause an accident, wouldn't

it? A. We are looking out for those.

Senator Thompson.— I see. Well, it should be looked out for

very carefully.

Mr. Moss.— May we ask how you know ?

Senatoir Thompson.^—^ Of course, I don't know about that, but

I want to know if it should be, in your opinion as an engineer?

Mr. Moss.— The method by which you look out for it. A.

We have an inspector who is on the ground and sees that this con-

crete is mixed—' sees that the proper proportions of material

is put in and that it is properly mixed when it goes in the work.
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Mr. Moss.— Well, you frequently use the words, "properly

mixed." By that you mean a complete mixture of the elements?

A. I mean a complete mixture; yes, sir.

Q. (Mr. Moss.) In proportions? A. That is, the proper pro-

portions of material pvit in there and the proper amount of water

goes in, and then that it goes into the work in a proper condition.

We use mechanical mixers and there is very little chance of

getting anything wrong unless the proportions of material are put

in wrong, and that simply means that if you don't get the proper

proportions of the cement in you won't have quite as strong a

concrete.

Mr. Moss.— Yes, If we don't use all the documents we asked you

to bring to-day, will you keep them separated so they may be

referred to afterwards? A. Yes, sir.

Mr. Moss.—^When you return to your office, if they haven't

been all used to-day, will you keep them separated so we can get

them without you having to hunt them ? A. Yes ; I will.

Mr. Moss.— Thank you.

Testimony of Duncan D. McBean.

Mr. Moss.— Mr. McBean.

Mr. McBean takes the stand; is sworn by Senator Thompson.

Mr. Moss.— Will you state your full name, Mr. McBean ?

Mr. McBean.— Duncan D. McBean.

Q. (Mr. Moss.) And your business, Mr. McBean? A. Con-

tractor.

Q. How long have you been in the contracting business? A.

Over forty years.

Q. Eesiding at the Waldorf-Astoria ? A. I am at present.

Q. Will you state the firms in which you have been a member
as a contractor? A. How far back?

Q. As far back as you like. A. I am not prepared to answer

that question now.
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Q. Well, witHin the last— A. For instance, I will give you

some of the most prominent work. I can give you. a list of some

of the most prominent, at least.

Q. Yes,- at least. A. For instance, I was in the firm of Moss,

Chambers & McBean, who built the La Salle Street tunnel in

Chicago. I was concerned in work that was done toward building

a tunnel in Detroit in 1872 ; that was important. I was a member

of the firm of Piatt, Chambers & McBean, who did the first work

work that was done in bridging the Cascade in Oregon. I built

the ISTorth Pacific Eailroad from Spokane to Falls de Cheyenne.

I, in conection with others, built the Blue Mountain Eoad for

the Oregon Railway and Navigation Company. I built the Wash-

ington Territory Eoad in Oregon. I built some of the piers for

the Snake Eiver bridge across the Snake river, Washington Terri-

tory. I built the Siskiyou tunnel, the first portion of it, when

the work was suspended by Mr. Vallier. I was one of the firm

of Brown, Hard & Company, who built thirteen miles of the

Kootenac. I was one of the firm of O'Brien, Sheehan & McBean,

who did work on the Fisher river. And skipping over a lot of

minor work, the last work I did of any prominence was the build-

ing of the tunnel under the Harlem river, which the Eapid Transit

Eailway is now using. That is the last important work.

Q. That is the tunnel running from 145th street, isn't it? A.

In the neighborhood of 145th. From 145th street on the Man-

hattan side to 149th on the Bronx side.

Q. Yes. You have devoted a great deal of attention to subway

questions and work, haven't you ? A. I invented the method that

is known as the trench method of building sub-aqueous tunnels.

Q. And did you use that method in building the tunnel that is

now in use in the subway that is running ? A. I built that tunnel

that is now in use.

Q. Under that method ? A. I afterwards built the Detroit tun-

nel by that method, and built the Lexington Avenue tunnel by that

method.

Q. That method was widely noted at the time you built the tun-

nel under the Harlem river, wasn't it ? A. It was.

Q. Published in newspapers and illustrated, not only in the

technical journals but in the daily papers? A. It was.
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Q. That was a work that was largely done in the open air and

dropped down upon the bottom. I don't want you to go into the

method, but a great deal of it was done in the open air, wasn't it ?

A. Simply stated, it is a method of building a working chamber

under the water in which you build the tunnel. In other words,

building a hole in the water to build the tunnel.

Q. Yes. A. That is what it is.

Q. You did some of the work on the original subway, didn't

you? A. Yes. On the original subway, this Harlem River tun-

nel that I built.

Q. I am speaking now of the land side. How far did it go on

the land side? A. My contract extended from 135th street on the

Manhattan side to, I believe, Gerard avenue— I think it is Gerard

avenue— if I am right, on the Bronx side. That included the

tunnel under the river as well as a certain portion of land work.

Q. About a mile of land work ? A. Less than a mile.

Q. Yes. Well, you have kept an interest in subway work ever

since it started, haven't you ? A. I have kept posted on what is

being done.

Q. Watched it and figured on it ? A. I have.

Q. Can you state what, approximately, was the cost of the

old tunnel construction per mile— the old subway construction?

A. I cannot, offhand. It varied.

Q. The average, I mean. A. I cannot.

Q. The contract price was about $35,000,000, wasn't it? A.

The MacDonald contract for building the subway as he built it was

$35,000,000, which was the contract price.

Q. Yes. Well, can't you give an average price per mile based

on that? A. I don't know. I haven't that just now in mind. I

think this tunnel is—
Q. Well, now, I am asking you these questions preliminary to

asking you questions about the tunnel. I am getting at the general

situation. A. I made an estimate here about a year ago compar-

ing the old cost of the old tunnel—
Q. I'd like to get that. A. With the new tunnel and I found

that comparing, taking the same number of feet of the new tunnel

and MacDonald's old tunnel and maldng a fair average of cost per

mile, that what MacDonald built for $35,000,000— actually built
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for $24,000,000, but it cost the city $35,000,000— is now costing

the city $110,000,000.

Q. Well, let's see. When yooi say tunnel, you mean the subway

generally ? A. I mean the subway— spealting of the subway.

Q. You say that in that $35,000,000 there was $11,000,000

profit? A. $11,000,000 profit.

Q. In construction? A. Yes, sir.

Q. So that the actual cost, which is the cost to MacDonald and

his contractors— sub-contractors, was $24,000,000 ? A. That was

what he paid the sub-contractors for—
Q. He paid the sub-contractors $24,000,000. A. $24,000,000.

Q. Well, the sub-contractors made a profit on their side, I sup-

pose? A. I did.

Q. You did; you were one of them. And on the basis of

$35,000,000, which included $11,000,000 of profit, if I have got

the figures right, you say the cost per mile, comparing the present

situation, is abont three times ? A. About $110,000,000 as com-

pared to $35,000,000.

Q. Yes, it is nearly three times. Well, in making that com-

parison, were you able to compare figures— for instance, figures

of excavation ?A. Now, I take it the same sized cars are to be

used in both tunnels. The cost is made by increasing the size

of the tunnel in—
Q. I know, but the price, we will say, per ton or per load for

excavation. Did you go into that ? A. No, I didn't go into that.

I took it per foot.

Q. Per foot? A. Yes.

Q. Well, what ordinarily is a fair price for excavating earth?

Just the ordinary subway excavation in the City of New York.

A. That depends on the conditions where the earth is.

Q. Average, at least ? A. You cannot answer a question of that

kind, because where it might be done in some places at five cents,

in other places it might be worth $3. You can't make an average

of that kind ; it depends on circumstances.

Q. Well, have you see any figures for excavation under the

present contracts ? A. I have.

Q. How high has it run ? A. It has run very high.
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Q. Up to wliat figures have you seen, it ? A. I have seen the bids

quoted as high as $9 a yard where I was paid at most—
Q. Nine dollars a yard for what ? A. For excavation.

Q. Of dirt? A. Of earth.

Q. Of earth? A. Yes.

Q. You consider that a high price? A. Well, I did my work

up there for $3.

Q. Your work up there for $3 ? A. Yes.

Q. Was your work as difficult as the work that you saw at $9 ?

A. It was fully as difiicult, if not more so.

Q. Wow, what figures have you observed for rock excavation

under the present system ? A. If I remember right, I have seen

figures as high as $17 a yard on some of these lower sections in

New York.

Q. You consider that high ? A. Well, I'd like to get or find a

gold mine in which the rock would pay as well— $17.

Q. If yon could find a gold mine where the rock taken out of

the mine, the gold ore, would assay $17 a ton, you'd think you had

a bonanza? A. Yes.

Q. What have you hitherto considered to be a high price for

rock excavation in the City of New York? A. Oh, it depends

again on circumstances.

Q. Well, take a difficult place— a difficult situation. A. In

the subway work?

Q. Yes. A. Why, $6 or $7 is a very good price, on an average.

Q. Did you hear any of the testimony this morning regarding

the Bradley contracts, so-called— the Lexington Avenue contracts ?

A. I did.

Q. Have you ever had occasion to notice whether or not there

was a change, a general change, in the cost of materials between

October, 1910, and July, 1911? A. Prices were lower in July,

1911, than they were in October, 1910, in general.

Q. Was that generally know throughout the contracting busi-

ness ? A. It was.

Q. Do you know whether or not the Workmen's Compensation

Act was considered by contractors in figuring upon jobs of this

kind when it was in force and before the decision that declared it

unconstitutional? Was it considered? A. It was.
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Q. In your judgment, at what percentage would it figure ? A.

From ten to fifteen per cent. The average would be from ten to

fifteen per cent on a man's bid— that law would.

Q. Yes; and then, of course, when the law was declared uncon-

stitutional, that ten or fifteen per cent could be taken off the price

in an estimate ? A. Yes, sir
;
yes, sir.

Q. Do you believe if all of these contracts had been readvertised

in July, 1911, lower prices would have been obtained? A. When
these contracts were let first, on Lexington avenue, I was given

to understand that there was an arrangement between the con-

tractors, the city contractors, and the surety companies—
Q. The surety companies? A. The surety companies, that any

outside bidder coming in would have to put up with them the full

amount of the bond.

Q. That is, he'd have to secure the surety company? A. The
surety companies— which was excessive— made it at that time

$500,000 a section, which cut off many bidders.

Q. What do you mean by outside bidders? A. Well, I mean
bidders that are not in the " pull."

Q. ISTot i nthe pull, not in the combine?

Senator Thompson.— You don't mean outside of New York ?

A. I mean outside of New York, and a great many in it.

Q. (Mr. Moss.) Well, were there men in ISTew York who were

outside of the combine? A. I am one of those.

Q. You are one of them. ISTow, to make this clear : If you had

made a bid, your understanding of the situation was that a surety

company would have required you to deposit $500,000 in cash

before they'd go your bond ? A. No ; I can't answer yes to that,

because I probably could cut the bond down to a reasonable rate.

But as I understand, that was the general understanding, that

made the bid so high on that October 26th contract.

Q. What did you understand was the line upon which the chosen

were decided— those who were " all right "and those who were

not " all right " ? What was the line of division ? A. Well, I

don't know as I could explain it. It is a pretty thin line.

Q. Thin ? But thin as it was it was recognized ? A. Yes. Oh,

it is well known that you have got to have a pull here if you want

to do work of this kind, with the Public Service Commission.
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Q. With the Public Service Commission ? You mean that, do

you? A. I mean that; yes.

Q. You have got to have a pull. A pull v^ith whom ? A. With

those who have the power to put the screws on you.

Q. Do you mean the Commission? A. I do.

Q. You do? A. I do.

Q. Well, do yo'U mean anybody behind the Co^mmission ? A.

Oh, I don't know. It is necessary to be in with pull here if you

expect to do this work.

Q. Yes. Well, was the advertising for bids in September, 1910,

talten seriously by the contractors? Did they believe that they

were going to be let ? A. When they first advertised for bids, in

September, I took no interest in any of them except the river, pos-

sibly— except the building of the tunnel under the river at Lex-

ington avenue.

Q. The river and Lexington avenue, yes. A. I went to see

Mr. Willcox as soon as they were advertised and asked him if

they— if the commission would receive bids on an alternate plan.

He said they would not.

Q. ISTow, what do you mean— pardon me, pardon me— what

did you mean by " alternate plan " ? A. An alternate plan is a

plan that you make up yourself, a plan for work that you make up

yourself instead of the plan that is fixed by the Commission for

you to bid upon.

Mr. Moss.— Yes.

Mr. McBean.—Eeailroad companies generally— for instance in

the letting of the Cortwright tunnel the New York Central Pail-

road prepared the plans and they also gave the contractors permis-

sion to submit alternate plans. That is, he gave me to under-

stand that they would not receive them. I told him then that it

behooved the city of New York to look into those plans; that

as they were designed they were a fraud upon the city of New
York.

Q. What plans have you reference to— were a fraud upon the

city of ISTew York? A. The plan that was then advertised was

plan type " H " and type " K " for a tunnel under the Harlem

river and Lexington avenue.
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Q. JSTow. your testimony from that point, I think, Mr. McBean,

will relate specifically to that section, and will include that tunnel

under the Harlem river. A. Yes.

Q. That is the section you were discussing with Mr. Willcox

and your testimony will relate to that particularly. ISTow, go on.

A. The river portion of that ?

Q. Yes. A. I then wrote a letter to the mayor with regard to

it.

Q. To the mayor? A. To the mayor— Mayor Gaynor; and I

have got a copy of that letter here— pointing out to him that it

was a fraud, and with it submitted a plan further for the tunnel,

showing how it would be made much cheaperj

Q. Yes. In what particular did you say it was a fraud ?

Senator Thompson.— Have you got a copy of the letter ?

Q. (Mr. Moss.) ISTow, this is before the contract was let? A.

This is before any bids were received at all. The letter is dated

September 25th. I sent a copy of that letter to each of the Com-,

missioners— Public Service Commissioners— at the same time I

sent it to the mayor. Later, after the bids were received, I again

went to see Mr. Willcox. I asked him if he remembered receiving

my oommumoation about this before. He said, " Yes
;
you are the

man that said we were all damn frauds here." " No, I didn't say

you were all frauds. But there are some frauds here." He says,

" Who are they ?" " Whoever drew up that plan, they are

frauds." And he says, " You prove it." " Well," I says, " you sit

down here and I'll prove it to you."

Mr. Moss.— Just a little louder, please.

Mr. McBean.— So we sad down at a table, and he had before

him a copy of the contract plans, and I had before me a copy of

the plans, that being in this letter, which is a copy of their plans,

on a new scale. I said to Mr. Mr. Willcox," These plans are only

a picture to you." " Oh," he says, " that's not trusting my intelli-

gence." I put it down on the table, and I says, " It is not. You

needn't tell-me that foT the length of time you have been here

that yoTi could master these intricate plans." So we sat down

again and I pointed out from my plans— that being in this letter
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— where this fraud existed. He made the rematk " Oh," he says,

" our tunnel is a great deal bigger tunnel than that." " Well,

that proves here just what I have said, doesn't it ? Because this ia

your tunnel on this, my, smaller scale." I pointed out to him
that there were two plans submitted with the obvious object of

having competition. Those two plans—
Q. (Mr. Moss.) Two plans submitted, obviously or apparently

to get competition? A. Competition. One of these plans was

designated as type " H," and the other was designated as type

" K." ISTow, if you will give me a copy of those plans—
(Mr. Moss produces copy of plans.)

I pointed out to Mr. Willcox that type " H " was designed so

as to be divided into two sections, two tubes in each section,

instead of the four tubes being in one section. I told him that I

had come down to the commission the May before— May, 1910,
-— and asked Mr. Craven to let me see the plans that were drawn

up and he refused to do so. I told him— I says, " You want to

remember, Alfred, that I can build the four tubes in one section

for very much less than two tubes." And he leered at me, " Can

you ?" and left me there.

I pointed out to Mr. Willcox that by putting those tubes into two

sections instead of putting the four in together that it created the

necessity of four heavy retaining walls instead of two. I pointed

out to him that the metal in the type " H " weighed some

24,000,000 pounds in the tunnel, which was about a little less

than 1,100 feet long, more than the metal that is given in type

" H ;" and that the metal itself in type " H " was heavier than

the metal that is used in the building of the tunnel under the East

river down here, which has a head of water of some YO feet on

top of it, whereas this would only have 35 ; that the metal itself

in type " H " with dirt filled around there would make a stronger

tunnel than the tunnel under the East river ; and that this had been

loaded down evidently with the purpose of defeating the object

of that plan.

Q. That particular plan was made too heavy and too expen-

sive ? A. Too expensive.
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Q. And it was put in as merely in competition with the other

plan ? A. With the other plan.

Q. The other plan, which was less desirable, had a lighter

weight of material to provide, and consequently though less useful

it would cost less. I want to get the record straight. A. Yes,

24,000,000 poimds more metal in the type " H " in the 1,100

feet of tunnel than there would be in the type " K." The quality

of the concrete exterior to the tubes in type " H " is made 1, 2,

4; that is, one of cement, two of sand, and four of broken stone;

whereas in the other it is made one of cement, three of sand, and

six of broken stone. In the one case it would be as 14 is to 25.

And although this metal was so much heavier, so much stronger,

placed the other metal, nevertheless there is just as much concrete

placed on the inside on the one as there is on the other, and the

same on the outside. When I got through pointing this out to

him—
Q. Well, in substance the specifications were so drawn as to

damn one form and commend the other ? A. Well—
Q. So far as estimates were concerned? A. We will reach

that a little further.

Mr. Moss.— A little further. Oh, all right.

Mr. McBean.— I pointed out to him that in the type " H " con-

tract— under type " H " form of contract— that the metal shells

were in each of the two sections, were combined together to form

twin tunnels— that is, there was no space between the two

tubes; whereas in type "K" each of the metal tubes was made

separate and distinct, with a space in between them. And that it

was evident to me that there was an object in this that wasn't made

plain in the plans and specifications. It was evident to me that

this plan type " K " showed on these plans was as in a portion

of the tunnel built in Detroit. The tunnel built in Detroit instead

of having the twin tubes— built in twin tube form, that is, so

there would be no space between the tubes jointly, where there was

here a space left between each of the two tubes ; but the tubes in

that tunnel formed a complete circle— each of them formed a

complete circle and were separated, a space of three feet between

them. And it was obvious to me that something of that kind was
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proposed to be done here— flatten the side of the tube. You see,

they haven't each metal shell forming a complete circle, which adds

to the strength of it ; they flatten the sides of it.

Mr. Moss.— I see.

Mr. McBean.— But the terms of the contract made it pro-

hibitory to do it as it was done in Detroit because a clause in the

contract provides in regard to the concrete, on page 49, section

No. 153, that concrete shall not be flooded with water before being

thoroughly set. ISTow, in Detroit the concrete was deposited around

outside of these metal shells in the water, and it was obvious to

me that something of that kind was intended with this type " K,"

nevertheless, the specification prohibited. And another thing that

I pointed out to Mr. Willcox— that the lowest bid they received

for this type " H " at the first letting, 1910—
Mr. Moss.— Yes.

Mr. McBean.— — was some $2,200 a foot; whereas I

built that Harlem river tunnel for John B. McDonald for $666.66

a foot.

Q. (Mr. Moss.) Hold on now, that seems too much of a differ-

ence. You say you built a tunnel— A. The lowest bid that was

received for type " PI " in the October 26th, 1910, letting, was,

if I i-ecolleet right, some $2,200.

Q. $2,200, that is, bid on the pending tunnel at Lexington

avenue. A. That was bidding on the tunnel—^the proposed

tunnel, then.

Mr. Moss.— Yes.

Senator Thompson.— Mr. McBean, now this matter was up a

year ago. There wasn't any investigation into it, but for your

information, what was reported to me I will give you: The

report was made to me that you made a bid on this work, on your

type, and the other fellow made a bid under his type, and got it.

Mr. McBean.— I didn't make any bid at all in the 1910 letting,

I claimed this was a fraud; and I was invited to bid. Mr.

McMuUen came up to me at two different times ; said he had thia
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thing all fixed and wanted me to join him. I refused to bid with

him in 1910, and was not interested in any bid. I was interested

in showing that this was a fraud.

Senator Thompson.— That was a letting at which the contract

was awarded, or was that the letting after there was a reduction.

It seems McMullen made a bid up here and then later a subse-

quent bid and got several million dollars less, didn't he?

Mr. McBean.—'Yes. IN'ow, this is 1910 I am speaking of now.

Senator Thompson.— When was the contract awarded? A.

The contract was awarded in 1912. Oh, the letting. That was

made in May, 1912, 1 believe.

Senator Thompson.— Well, did you bid then ? A. I was inter-

ested in a bid that was made then; that was—
Senator Thompson.—-Well, the statement was made then that

your bid compared with theirs— that the sub-aqueous portion of

your bid was higher than the sub-aqueous portion of their bid.

Now, there is the information that was given to us. I wondered

what there was in that. A. Yes. Well, I will reach that in

explaining it to you. I haven't come to it. ISTow, if I remember

where I left off—
Mr. Moss.— At the point where we stopped, there was the com-

parison of $2,200 with $666.66. You say that the work which

you did at 14:5th street was at $666 a foot.

Mr. McBean.— And sixty-six cents.

Mr. Moss.— The least bid that they received on the Lexington

avenue route, now pending—
Mr. McBean.— Yes.

Mr. Moss.— In 1910 was $2,200.

Mr. McBean.— $2,200, yes. Whereas the Lexington avenue

tunnel I built had only two tubes, this had four, but the four

tubes, if run in one section, should be less than twice $666.66.

And that of itself should show that there was something wrong;

and where the wrong was was in the plans, submitted with
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drawing. After I had got through pointing these things out to

him, Mr. Willcox got up and looked out of the office building, out

on the park there, and he says, " McBean, it is damnable to think

that those engineers would undertake to rob the city in this man-

ner— out of millions." " Well," I says, " there is not millions

involved in this thing." " No; but," he says, " you have showed

me so plainly how it is done in your section. How is it about

the balance?" I told him I hadn't looked over the balance, but

I had a conversation with Mr. Barclay Parsons the night before

and he gave me to understand that that same condition existed all

the way through.

Mr. Moss.— Tou said that to Willcox— or did Willcox say that

to you ? A. I said that to Willcox.

Q. That you had a conversation with Mr. Parsons and he gave

you to understand that the same condition existed all the way

through ? A. All the way through on that section. I further

told him that I understood that there had been a collusion between

the contractors, the bidders— those who bid upon it, to fix it as

to who would hit upon it and who couldn't hit it. It was a fraud

all the way through.

We spent considerable time. Twice during the conversation a

secretary came to the door and told Mr. Willcox a committee was

waiting on him, but he said, " I am very interested in what this

man is telling me, and wait till I am through." I supposed from

that that that would be the end of those contracts— that would

end those contracts then. However, in the following July, I one

morning picked up a paper and I found that the contracts for

the subway on Lexington avenue were being awarded. I went

down to Mr. Willcox again.

I says, " Do you intend, then to let that Lexington avenue tunnel

contract for that bid received ?" He says, " We are thinking of

doing so." " Well now," I says, " Mr. Willcox, that is a damned

fraud, and I have got considerable to say about it."

" Well now, if you put what you have got to say in writing I

will have it submitted in a report to the Board, since I am going

off now for a trip to Europe."
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So then I sat down and wrote Mm a letter ; that is dated Julj

31st, 1911. In it one important thing I pointed out to him; you
will find it over on the last page.

" Thied.— The privilege to place the concrete required outside

of the metal tubes by the use of a ' tremie.' If it is to be per-

mitted, the specifications should so specify. That it must be used

by the Detroit method is well known, hence it should be permitted

in carrying out type ' H.' "

I wasn't satisfied with this letter and I followed it up again,

by another letter, dated September 5th, 1911, in which I gave him
figures to show that—

Q. (Mr. Moss.) That is before the contract was awarded ? A.

That is before the contract was awarded.

Q. September 5th, 1911 ? A. Yes. And showed in that letter

plainly that the bid was at least eight hundred and some odd thou-

sand dollars—
Q. Yes. You have figures here which are carefully stated,

showing a total reduction that might be made by making a fair

specification of $813,000. A. Yes.

Q. In other words, the specifications were loaded $813,000 ?

A. Yes. A short time after this they ordered -their engineer to

make a new set of plans. During January, 1912, while these new

sets of plans were being prepared, one of the men who furnishes

the cast-iron for this kind of work came to me and said that he'd

had a conversation with one of the draftsmen named Damm in

Mr. Craven's office who was preparing plans, and Damm told him

that McBean wasn't going to make anything by having these plans

made out ; that this was intended for Olaf Ho£f and it was going

to Olaf Hoff.

Q. Hoff was a partner of McMullen ? And McMullen and Hoff

are associated with the United States Eealty Company that we

were discussing yesterday. A. I thereupon wrote the commis-

sioner a letter, January 12th, 1912, where I pointed out to him—
I might as well read that letter — it is a short one— in which I

said:
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Hon. William K. Willcox, ChairmaB, Public Service Commis-

sion, 154 Nassau Street, New York City.

My Dear Sir.— In regard to the proposed changes your

board are making in the plans for the construction of the

Lexington avenue tunnel under the Harlem river, I beg leave

to point out, that if steel is used instead of cast iron for the

tunnel metal lining in plans type " H," that the cost for

constructing the said tunnel, as per plans type " H " will be

very much less than it will cost to construct it as per plans

type " K." One item of saving by this change, will

be, that the amount of steel rquired per lineal foot of tunnel,

pea- plans type " H " will be less than the amount of steel

required per lineal foot of tunnel to construct it, as per plans

type " K ;" that is, provided the four tubes are designed on

plan "type H " so as to be placed in one structure, as they

now are placed in type " K " plans.

If your present plans type " H " are changed so that the

four tubes comprising the tunnel are placed in one structure

instead of two structures and steel is used instead of cast

iron for the tunnel metal lining, it will enable the tunnel to

be constructed in a structure which will be at least 7% feet

less in width than the width of the structure that will be

absolutely necessary to construct it, as per plans type " K."

This is so, from the fact, that the thickness of each of the

three partition walls between the tubes may be made at least

2 feet 6 inches less in width than the width that is necessary

for each of them if the tunnel is constructed as per plans,

type " K." Hence the saving thus obtained in the amount of

material and excavation required for the contruction of the

tunnel will amount to a large sum of money. These facts I

am prepared to demonstrate.

With great respect.

Very truly yours,

(Signed) D. D. McBean.

I heard nothing more of the letter until sometime in April or

May, 1912. The new plans came out, and the work re-advertised.

And instead of being limited to two sets of plans, there was a
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third set included which was designated as type " L." And type

L ' put in four tubes in one section, instead of having two
in two sections as it was in type " H." That reduced the width

of the tunnel structure from 81 feet as in type " H " to 65 feet.

The tunnel structure was reduced— the width of the tunnel struc-

ture as it is in the old type " H "— down to 65 feet.

I found that in that it also reduced the type " K " and the type
" H." It is very interesting to see how they reduced it. In the

type " K " they reduced the height of the structure 9 inches—
no, in type " H ;" that is it. In type " H " they reduced the

height of the structure 9 inches only. But in type " K " they

reduced the height of the structure 3 feet 6 inches.

Q. Three feet 6 inches ? A. You know they have got to

compete now with the type " L." They reduced the width of one

of the structures. These reductions in type " L," in dollars and

cents, would probably amount to less than $75,000. But McMul-
len and Hoff reduced their bid a million— nearly a million dol-

lars less, because they had to compete with type " L " structure.

Instead of making this type " L " with steel, and using the same

quality of concrete, 1, 3 and 6, as in type " H," as I suggested in

my letter, in this they have cast iron metal. It will run 24,000,000

or 25,000,000 pounds greater in this than it will in type " K."

And besides this extra cost of concrete, nevertheless it reduced the

price down so that they were obliged to reduce this down to nearly

a million to get the work. When the bids were opened it was

found that McMuIlen and HofE were still the lowest bidders in

type " K." I had bid in connection with John F. Stevens. I

believe the bidders beat us some $45,000.

Senator Thompson.— John F. Stevens was interested with you ?

A. In the bid on that work. And how this was done—
Mr. Moss.— Yes, that is interesting.

Mr. McBean.— Why, an extraordinary letter from Mr. Craven

to the Commission explains it. Have you a copy of the letter ?

Mr. Moss.— I have no copy of Mr. Craven's letter.

Mr. McBean.— Well, this is the way it reads. This is the sec-

retary's report to the Public Service Commission. They were

considering the awarding of the contract.
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May 14th, 1912.

The Public Service Commission to-day (Tuesday) awarded

the contract for the construction of section 14 of the Lexing-

ton avenue subway to Arthur MoMullen, the lowest bidder,

for $3,889,775.05. This is about $1,000,000.00 lower than

Mr. McMuUen's bid for the same section in September, 1910,

when the plans called for a big bore subway.

Section 14 runs from Lexington avenue and 129th street

in Manhattan to and under the Harlem river to about 135th

street in the Bronx. It is 3,176 feet long. The subway will

be carried under the Harlem river in four steel tubes encased

in concrete. This was known as type " K " in the bidding.

Mr. McMuUen's bid was not only lowest for type " K," but

the lowest for all types submitted.

The next lowest bid for type " L " which called for four

cast iron tubes laid in concrete, and was by the O'Eourke

Engineering Construction Company for $3,972,943.95. The

lowest bid for type " H " which calls for four cast iron tubes

laid in pairs in concrete, was by the John F. Stevens Con-

struction Company for $4,207,198.50.

Q. (Mr. Moss.) That is your bid? A. That is the bid I was

interested in.

At the last meeting of the commission Mr. John P,

O'Rourke, president of the O'Kourke Engineering Construc-

tion Company, made an appeal to the commission to award

the contract to his company on the ground that the cast iron

tubes could be laid better than the steel tubes.

Mr. O'Eourke's argument was laid before Alfred Craven,

chief engineer of the commission, who made the following

report upon it at to-day's meeting:

" I have the secretary's letter of May 10, referring to me
for report a communication from Mr. John P. O'Eourke,

president of the O'Eourke Engineering Construction Com-

pany, in which after making certain statements, he states as

follows

:

" ' So we beg to say in conclusion that in view of all the

facts, our (O'Erouke Engineering Construction Company)
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bid is lowest and most advantageous to the city and that we
should be awarded the contract.'

" Mr. O'Eourke also submitted certain papers and a pen-

cil plan showing his proposed method of construction, and

undoubtedly the construction of the tunnel could be carried

out under this plan.

" I beg to say that before submitting the original plan for

type ' K ' in 1910, I had carefully looked into the matter

of construction under the so-called ' Detroit river ' method

of sub-aqueous tunnel construction, and had also consulted

Mr. Olaf Hoff, who it may properly be said actually did the

work of construction under the Detroit river and is familiar

with all its features. Had I not been perfectly satisfied as

to its feasibility at that time, I would never of course have

submitted such plan, and having no reason to change my ideas

in this respect, I, for readvertising this contract, resubmitted

similar plans under a somewhat reduced size of bore of tube.

You can well understand, therefore, why I could not disap-

prove the form of construction for which I had plans drawn,

having full knowledge of the feasibility of building the

tunnels under such form of construction.

" Mr. O'Eourke speaks of the impracticability of putting

these tubes in place. In consultation with Mr. Olaf Hoff

before making the original plans in 1910, and again on Sat-

urday last, he tells me that he considers it a much easier

proposition to place the tubes in the Harlem river than it was

in the Detroit river; that the depth is not so great and that

he could practically lower the tubes in position during a

period of an hour or two of slack water.

" As to the point raised by Mr. O'Eourke in regard to the

material that may be encountered in the Harlem river as

compared with that in the Detroit river, Mr. O'Eourke is

mistaken in stating that the material in the Detroit river was

more stable. As a matter of fact, the clay in the Detroit

river as soon as disturbed became in many instances a run-

ning mass, and also in places springs were found in the bot-

tom of the river, which converted this clay into a soft mud

as soon as it was reached. In the Harlem river we have
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below the silt, which is the first material encountered in the

river bottom, a very substantial sand and gravel, and little

or no trouble was found in handling this material in the

construction of the present tubes under the Harlem river.

" Mr. O'Eourke makes another objection in reference to

the use of salt water in mixing concrete. Our specifications,

it is true, provide that salt shall not be added to the water in

mixing concrete. This is simply to avoid a common method

in cold weather of using a certain amount of brine in the

water for mixing concrete in order to prevent its freezing.

The concrete as prepared and as it will be deposited around

the tubes in the Harlem river is mixed with pure, clean

water, and there is no reason to suppose that when this con-

crete is deposited that this clean water vnll be forced out and

that salt water will take its place, and even should a certain

amount of the salt water permeate the concrete, it would do

no harm. It is a well-known fact that concrete is made

strong under salt water.

" Mr. O'Erouke takes the ground that the steel may
deteriorate. It really makes no difference if it does. The

structure is plenty strong enough to stand all stresses with-

out the adding of either steel or cast iron—
Mr. Moss.— That is, Craven is willing that the steel tube

should rust out.

Mr. McBean.— And the cast iron, too.

Mr. Moss.— And willing that the concrete around it should

have a certain amount of the river in it.

Mr. McBean.— So he says.

"— the structure is plenty strong enough to stand

all stresses without the adding of either steel or cast iron.

These shells are more for the purpose, you might say, of

forms to enable the construction of the tubes, and they take

the place really of water-proofing and prevent water enter-

ing the tubes. The rusting out of either the steel or cast iron

in the future will not resolt in greater permeability to the
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structure— in fact, it may act just in the other direction.

However, with the thorough protection that it will have with

the concrete, there is no reason to suppose that it will corrode

and deteriorate in any respect. The large amount of addi-

tional concrete in excess of that really needed for strength

is to overcome the flotation of the tubes, and further as a pro-

tection of the tubes in cases of vessels that might sink in this

portion of the river.

" I have been asked by the secretary in making this report

to comment on a point made by Mr. MoBean in a protest

similar to Mr. O'Eourke's and that is that we should provide

for benches for passengers in all the tubes "

—

Let me explain in regard to that. As these plans wese drawn

there is no chance to get out of the train.

Mr. Moss.— You can't step out of the train in case of accident

or stalling?

Mr. McBean.— It is not provided for at all.

Mr. Moss.— ISTo place to walk on ? The plan that you contend

for has a bench running the whole length of the tube, hasn't it?

Mr. McBean.—^A bench the whole length of the side.

Mr. Moss.— ISTow wait a minute, Mr. McBean ; have you that

provision upon the subway tunnel that is now running under the

East river ?

Mr. McBean.— No. They have out holes more frequently than

those two in the other ones.

Mr. Moss.— So you can pass from one to the other ?

Mr. McBean.— But they are here quite a distance apart.

Senator Thompson.— "Well, there isn't any way for a passenger

to get out from the train in any of these subways anyway, is

there ? They are supposed to stay in there until they stop ?

Mr. McBean.— Well,

—

Senator Thompson.— The question of the convenience of pas-

sengers isn't taken into account to any great extent.
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Mr. McBean.— In the new subway thej have placed the ducts

on the inside, which forms a bench on the side wall where it would

be practicable to get out and walk.

Senator Thompson.— There is.

Mr. Moss.— Will you continue the letter, Mr, McBean?

Mr. McBean.— Yes.

"— The same argument might be applied to our four-

track structure as designed through the streets of the city.

We provide no benches for the center tracks— only for the

side tracks, and this it may be said was done simply because

we transferred our ducts to the inside of the tunnels, and in

making this duct bank we provided this very desirable walk

for traffic in either direction, and in the case of the inner

tracks, openings through the partitions are provided, which

will permit passengers to go through these openings to reach

the walks on the duct benches, and similar openings will be

provided in the tunnel section.

" I will also call your attention to the bids. There were

17 bids received for the contruction under the river. Of

these, three were for type ' H,' six for type ' L,' as advo-

cated by Mr. O'Rourke, and eight for type ' K.' In look-

ing over the list of the bidders I find that the bids were all

made by contracting firms of generally acknowledged ability,

and I cannot for a moment assume that any of these parties

bid on anything that they would consider as an impracticable

form of construction.

" I will also call your attention to the fact that in the bids

received on October 27th, 1910, the O'Rourke Engineering

Construction Company were bidders on this same type ' K,'

so that they must have felt at that time that it was possible

to construct the tunnel under that plan.

" Finally, in view of my firm belief that the construction

is perfectly practicable and that the tunnel when built under

type ' K ' will be just as good a structure as under any

other type, and in view of the fact that the low bid of Mr.

McMullen was $83,000 less than Mr. O'Rourke's bid and
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considerably less than any other bid for any other form, I

must adhere to my report of May 9 and recommend that the

contract be awarded to Mr. McMullen.
" I will further add that we call for no definite method in

prosecuting this work, although the method to be adopted is

subject to our final approval.

" We are not concerned in the question of patents ; the

contract makes the contractor liable for any infringements

on patents; almost every conceivable method of sub-aqueous

tunnel construction seems to have claimants for patents at

some time or other.

" I return herewith Mr. O'Eourke's letter with the accom-

panying enclosures, including the pencil sketch. I have made

a tracing of this sketch for preservation, which I did with

his consent."

'Now, this letter let the cat out of the bag, that this work was

going to be done in accordance with the Detroit river tunnel,

which is not this plan at all. And all you have got to do is to get

the plan, see how the tunnel was built, and compare the two and

see that it is not with this plan the tunnel has been done. I have

been trying to get—
Q. (Mr. Moss.) You mean to say that the tunnel as con-

structed— A. The tunnel as constructed is not built in accord-

ance with that plan.

Q. ISTot built in accordance with the plan upon which the bid

was let ? A. Upon which the bid was received.

Senator Thompson.— Does it cost less money the way they

have built it than it would cost to follow the plan, the specifica-

tions, under which it was let ? A. I would have to make figures

on that. It is plain to me that it is less than it would cost. I

have no figures on that to answer that question directly. Now,

this plan provides that the steel shall be all covered at least 3 feet

in concrete.

Mr. Moss.— Yes.

Mr. McBean.— As this tunnel is built the steel projects right

out to the water's edge.
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Mr. Moss.— And the tunnel as built does not follow the plan

in that respect ? A. Does not follow the plan at all. This plan

here shows that these tubes are connected with what is known as

lattice work. That is abandoned.

Q. Well, who would have the power to omit those requirements ?

A. Why, evidently from this letter of Mr. Craven's—
Q. He assumed it ? A. This was a prearranged scheme

between him and Mr. IToff that if he got the contract he was going

to be permitted to do it in accordance with the Detroit plan.

Q. In accordance with the Detroit plan ?

Senator Thompson.— Mr. Hoff was interested in the bid to

which -the contract was awarded, and that letter shows that Mr.

Hoff gave Craven the advice under which he originally drew the

plans; and then afterwards, saw him before the letting? A.

Sure.

Senator Thompson.— I see.

Mr. Moss.— And the connection, Mr. Chairman, with the

United States Eealty Company has already been proven. Hoff

and Kenner were partners. Kenner was the president of the

United States Realty.

Mr. McBean.— And further, it shows that it would have to be

done in direct violation of the specifications, because the specifica-

tions provided that the concrete must be allowed to harden and

set before it is flooded with water. And here they are going to

dump the concrete right into the water.

Q. (Mr. Moss.) They dumped the wet concrete right into the

water? A. Eight into the water. If I had the bid to build, if

I had been the lowest bidder on the thing, why, they would have

said to me, " You build according to specifications." And I would

have had to put that concrete in without dumping it into the

water.

Q. And you bid upon such things? A. I had to. It didn't

make any difference what anybody said to me; I was contractor

enough to know that I'd follow my specifications, and if I didn't

some taxpayer could come in and stop the whole business.
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Senator Thompson.— Well, another thing now. If they had

been made to follow the specifications, and the contract, too,

couldn't they have done it for their bid ? A. Yes.

Q. (Mr. Moss.) For the amount of that bid ? A. Yes. They

had a million dollars profit on it.

Senator Thompson.— On their bid ? A. Yes, I figured on

making a million dollars out of my bid.

Q. (Mr. Moss.) You figured on a million dollars profit in your

bid? A. Yes, yes, I did.

Q. "Well, then you know. A. I know about it. I would have

made that much out of it. This let the cat out of the bag. Here

was a prearranged scheme between the engineer and Hoff that if

he got the contract he'd be permitted to put that in under the

Detroit method, contrary to the specifications, notwithstanding

that I called the commission's attention to that in my letter of

July 31st.

Q. Is the Detroit Eiver fresh or salt ? A. Fresh.

Q. Is the Harlem river fresh or salt ? A. It is salt water.

Q. Does salt water act more fiercely on iron than fresh water

does? A. And the sewerage greater than either. The Harlem

river is nothing more or less than a sewer. All you have got to

do is to drop a pail down into it at 9 o'clock in the morning and

pull it out, and it will be full of sewerage matter from top to bot-

tom. To dump concrete into it is a crime.

Q. To dump concrete into it is a crime? A. Why a fraud.

Another point. You notice in these plans here that here it pro~

rides for the piles driven all along underneath here.

Q. As in the plans there would be piles driven into the bottom

underneath the tubes. A. Underneath the tubes.

Mr. Moss.— Yes.

Mr. McBean.^— But curiously enough, although the tunnel is

built, at so much per lineal foot, the bids are received at so much

per lineal foot for completed tunnel. The piles are bid separately

;

a separate price for piles. Mr. Craven well knew that when I

built the Harlem Eiver tunnel that my tunnel was rested on a

pile foundation all the way through j that it was absolutely safe
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and sure there. He knew that I hold a patent on that. He knew,

through Mr. Hoff, that they had got a subterfuge for building these

piles by putting them in with concrete instead of in this manner.

In that, this exemption is made here. You see, if Hoff got it, why,

he'd use—
Q. He'd use concrete ? A. He'd use concrete.

Q. If you got it you'd use piles? A. I'd be glad to use piles.

Q. And you'd have got the same figure ? A. It would not have

been higher. I would not have arranged with the engineer; and

that is why he beat me. He had these advantages: That if he

had to put this work in under the specifications, the concrete in

under the dry way, he would have had to adopt my plan or build

a cofferdam. It is not restricted to my plan at all, because we

have built tunneds before my plan was known, and we built by

cofferdam. But there wouldn't have been any money in it for

them. When this was made known, that they were going to permit

the Detroit method, I then wrote to the Commission directly, and

pointed out this fraud.

Q. You wrote the commissioner that there was a fraud in allow-

ing that work to be done under that plan— by the Detroit method ?

A. The Detroit method.

Q. You wrote to the commissioner. Who do you mean— Mr.

Willcox ? A. I wrote to the Public Service Commission. I will

just find a copy of that letter here. Here is a copy of a letter.

May 13th, 1912.

Senator Thompson.— I wish you'd show the way they did this

work in detail— how the way they did this work was cheaper than

the way they bid on— the way the contract was let. In other

words, the manner of construction, the method of it. In other

words, how, under the Detroit Piver tunnel method of construc-

tion, they made more money. Otherwise, we will have to take this

and put an engineer on it to figure it out. Can you tell that, Mr.

McBean ? A. Well, not offhand.

Mr. Moss.— Who can do that ? A. The best way is to get an

engineer. He is competent to take the plans and figure it out just

as well as I can.

Mr. Moss.— Mr. Chance can do that
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Mr. McBean.— Mr. Chance can do that.

Mr. Moss.— Probably can do it at a minimum. Let's get that

other correspondence in. What date is that? A. This letter I

wrote to Mr. Willcox is on page 51.

Q. What date ? A. On May 13th, 1912. That is the letter that

Craven refers to in his report. Now, just at this time, Mr. Shonts,

the president of the—
Mr. Moss.— The Interborough.

Mr. McBean.—^ Interborough, telephoned to Chairman Willcox

that his engineers— that is, the engineers of the Interborough—
advised him that if that tunnel was built as per type " K," it

wouldn't be a safe tunnel to operate ; and advised Mr. Willcox to

investigate this. And Mr. Shonts informed me that Mr. Willcox

had promised he'd do so. ISTevertheless in less than an hour after

this conversation they awarded the contract.

Q. In less than an hour after that very conversation ? A. That

very conversation.

Mr. Moss.— Yes.

Mr. McBean.— But curiously enough, Mr. Willcox did not vote

on that recommendation awarding the contract to McMullen and

Hoff.

Mr. Moss.— Well, he knew there was a majority for it.

Mr. McBean.— And then it went to the—
Mr. Moss.— Now, wait a minute, just at that point. We found

in the files of the mayor's office a letter from Mr. Shonts on this

very subject, and think I will read it in here:

Interborough Eapid Transit Company,

June 6th, 1912.

To William J. Gaynor, Chairman, Board of Estimate and

Apportionment

:

I understand that the Public Service Commission has

forwarded to the Board of Estimate and Apportionment what

is known as plan " K " for the tunnel construction in that
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section of the Lexington Avenue subway under the Harlem

river, which section begins at 129th street and terminates

at 135th street.

It is O'Ur opinion that what is known as plan " H " would

be the most satisfactory type of construction; because this

plan separates the four tracks into two separate and distinct

tunnels, and further because it provides for a waUdng plat-

form on all tracks on which passengers could disembark in

safety in case, for any reason, the train operation .should

become interrupted in this section of the tunnel.

I may add that type " H " is the plan of construction of

the present subway^under the Harlean river, and as you know

it has been satisfactory in operation, and it has the further

advantage of being the type which not only the Interborough

engineers, but the city engineers have successfully executed

in construction before.

Inasmuch as this matter will shortly be before the Board

of Estimate and Apportionment for its action, I take the

liberty of presenting to you, in this way, our opinion.

Very truly yours,

T. P. Shonts,

President.

I bring that in as corroboration for witness at this point. Rather

an interesting sidelight, too.

Mr. McBean.— It then went on, and I addressed to him then a

letter that you will find under date here of June 10, 1912, on page

62, where I went over the matter.

Senator Thompson.— This is the case where Mr. Hyde repre-

sented some companies?

Mr. Moss.— Mr. McBean will tell you all about that. I will

ask him now: Did you have any conversation with Mr. Hyde

about these figures— Charles H. Hyde ? This is on the Chair-

man's question about Mr. Hyde representing some companies. A.

About the time that Hyde was being tried, he used to frequently

come up to the Waldorf and visit a friend of mine who kept a
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family, who were known to Jiis father and grandfather before him.

And in that way I became acquainted with Charles Hyde. And
one of the statements he made up .there was that he'd been offered

^$2,000,000 to have those contracts, Lexington Avenue contracts,

awarded.

Q. (Mr. Moss.) The Bradley contracts? A. The Bradley

<.'ontracts.

Mr. Moss.-—• That was why they were held up ? A. Now, that

is a statement he made. I didn't ask him wheither it was held up

or what. But he volunteered that statement.

Q. Was that before the contracts were awarded ? A. That was

before the contracts were awarded.

Q. Did he say who offered it ? A. No, he didn't say who offered

it, nor I didn't questiom him. Another time he sent for me, if

I remember right, to his office, and he told me that he had been

engaged by some parties. He didn't tell me who; he wouldn't

tell me who-; I asked him to assist in having this work awarded

to John F. Stevens— this award that I was bidding on, interested

in— and he, there in my presence, wrote a letter to Mayor Gay-

nor. And now that is all I know in connection with that.

Mr. Moss.— Yes.

Mr. McBean.— What the contract selected was, I don't know

now.

Senator Thompson.— The letter is in evidence.

Mr. McBean.— And that is the only talk about which I know.

Mr. Moss.—Do you wish to continue with this to-night, Mr.

Chairman ?

Senator Thompson.— It is five o'clock. I think we can do bettesr

by starting about on time and by quitting on time.

Mr. Moss.— I would be very glad to work that way.

Senator Thompson.— Give notice now. It might be around

II o'clock to-morrow.

A 28
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Mr. Moss.— Is this a convenient point for you to take a recess,

Mr. McBean ?

Mr. McBean.— Just as mucli so as for anybody else.

Mr. .— Might the Chairman ask the witness if the

subject matter of Mr. McBean's testimony vi^as ever brought to

the attention of the city comptroller, about the things that he

speaks of or any other questions that are investigated here?

Mr. Moss.— I believe it was brought to the attention of Mr.

Prendergast.

Senator Thompson (to witness).— He asked me to ask you the

question, and I will do it.

Mr. McBean.— We haven't reached that point yet.

Senator Thompson.— Well, then, to-morrow morning.

Mr. McBean.^ Yes.

Senator Thompson.— Will you come again in the morning, Mr.

McBean ?

Mr. McBean.— Yes.

Senator Thompson.— There is a thing that I want explained,

but I will ask you that in the morning.

Recess until Thursday, May 4th, at 11 a. m.

MAY 4, 1916

Municipal Building, New York Citt.

The meeting was called to order at 11 :15 a. m., Senator Thomp-

son presiding.

Mr. Moss.— I wish to say before we resume that the witness in

his testimony used and testified from the maps of the tunnel pro-

duced by the chief engineer of the Public Service Commission.

These maps showed the tunnels and the sections of the tunnels and

the specifications in general. These were before the witness and

he referred to the illustrations in them.
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After Mr. Craven had succeeded in having the Public Service

Commission award the contracts to his friend, Olaf Hoff, they

were then referred to the Boiard of Estimate and Apportionment,

and I have learned from Mr. Craven that they intended to deposit

this concrete in water instead of following the specifications.

Testimony of Mr. McBeait; examination by Mr. Frank B.

Moss. (Witness is sworn.)

Q. You mean deposited in the salt water of the river ? A. Yes.

I then addressed a letter to the Board of Estimate and Apportion-

ment, and it is dated June 10, 1912. It commenced on page 62.

The Board of Estimate notified me that it had been referred to

the comptroller. The comptroller was then absent in Chicago, at

the convention. On his return I addressed a letter to him, dated

June 25, 1912, which begins on page 69 of this pamphlet; it is

dated June 25, 1912. A few days after that the engineer, Mr.

Frazee, telephoned me that Mr. Prendergast wanted to see me down

at his office. I went down to his office, and I there met Mr. Craven,

Mr. Hoff and one or two others, and Mr. Prendergast announced

that he would give us fifty minutes to hear what we had to say.

About the first thing that Mr. Prendergast said himself was

that he didn't see that the Board of Estimate and Apportionment

had any right to investigate the contracts, the Public Service Com-

mission's contracts. I then said to him that if that was the case I

didn't see that I had any business before them. But I said to

him from his letter of Mr. Craven's, which is written here, it is

evident that they intend to do this work in direct violation to these

specifications. There is no specification that provides for them

depositing the concrete in the water.

Q. Did you show the Craven letter to him? A. !N^o, I do not

remember.

Q. Did you bring the terms of the Craven letter to him ? A. It

was a matter that was well-known at the time.

Q. You showed your reason for believing that the specifications

were not going to be required? A. Oh, yes. I told him

that there was no specification that would permit the work

to be done in that way. He turned to Mr. Craven and said

:

" Isn't there specifications of that kind ? " " Oh," he said, " we
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never write a specification for building a tunnel." I then made it

a matter of record by writing the comptroller on July 3rd, the

date of the meeting.

Q.- <jrive the year. A. 1912. I wrote as follows:

Hon. William A. Prendergast, Comptroller, City of ~Hew

York

:

Dear Sir.— In order to make the record complete, I desire

to say:

In regard to the awarding of the contract for the construc-

tion of section 14 of the Lexington Avenue subway, on which

you held a conference this morning. As I understand from

what yon said, you take the position that the Board of Esti-

mate and Apportionment have no right to investigate how the

Public Service Commission plans are prepared by .their

engineer. The chairman of the Public Service Commission,

at an interview I had with him in July, 1911, in regard to

the plans as they were then prepared, said to me :
" We can-

not investigate into the plans. We arel not engineers. We
are financiers."

This shows that Ae Public Service Commission's engineer,

to whom is entrusted the preparation of plans, can give par-

tiality to his friends in preparing plans, although the par-

tiality to his friends cost tbe public several hundred thousand

dollars more tljan it otherwise would cost.

In my letter I clearly show that this was done in the

preparation of the plans for section 14 of the Lexington Ave-

nue subway •— a vsrrong that the comptroller by virtue of his

ofiice ought to have the power to thwart. Or, if he has not

the power, in the interest of the public he should take such

steps as are necessary to have it thwarted.

Very truly yours,

(Signed) Duncan D. McBean.

This letter was followed by a reply from him on the same day,

which is given in this pamphlet. I then wrote him again on

July 5.
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Q. What did he say in reply to your letter— the principal

points ? A. I will quote the letter

:

Department of Finance, City of New York,

July 3, 1912.

Mr. Duncan D. McBean, The Waldorf-Astoria Hotel, New
York City:

Dear Sir.— Your letter of even date has been received.

You again say that the plans prepared by the engineer of the

Public Service Commission for the tunnel under the Harlem

river are going to cost the public several hundred thousand

dollars more than it otherwise would cost. It may be that

you feel you have made a very convincing argument upon this

point, but I must say to you, with no desire to hurt your

feelings, that you utterly failed to establish this point at the

meeting this morning. You had every opportunity to do so

and my object in inviting you and all others interested to

be here at one time was for the purpose of affording all inter-

ests an opportunity to hear what each one had to say.

Very truly yours,

(Signed) Wm. A. Peendeegast,

Comptroller.

I afterwards learned that the Comptroller had already made his

report in regard to this matter, andj it dawned on me that this

meeting was simply to make it appear as if this matter had been

investigated— that is that I had been given a hearing— and by

referring to Mr. Matthewson's report, you will see that.

In reply I replied as follows

:

New York, July 5, 1912.

Hon. William A. Prendergast, Comptroller, City of New
York:

Dear Sir.— In your letter of July 3, 1912', you say that I

was given every opportunity to establish my case in regard

to the tunnel under the Harlem river, at the informal meeting
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you held tbat morning. I wisli to say to you that I do not

feel this to be true, as I had had no notice that I was

expected verbally to restate my case, and made no attempt to

do so. I had stated my case in my letters and I went to the

meeting, as I supposed, for the purpose of answering any

objections that were made to my statements in those letters.

I was constantly interrupted in my remarks by the engineers,

and was also given a grave blow by your remarks (as I

understood it) early in the meeting, that the Board of Esti-

mate and Apportionment have no right to investigate how

the Public Service Commission plans are prepared by their

engineer. I have every confidence in your wish to be impar-

tial in this matter and your desire to do what is best for the

city's interest, and therefore, further beg your indulgence.

When the first set of plans for that tunnel came out, I

showed in my letter of September 19, 1910, written before

any bids were received, that the partiality of the engineer to

type " K " was so plan and palpable that I considered it^ a

fraud on the City of New York and therefore would not bid

on the work, and would do all I could, which I did, to

expose it. This was followed by my letters of July 31st,

1911, and September 5, 1911, to the Public Service Commis-

sion. In the latter, I gave figures to show the timnel should

cost at least $815,000 less than the lowest bid received Octo-

ber 27, 1910, for that work, the result of vs^hich was the bids

were declared off and new plans ordered. Under date of

January 12, 1912, I wrote to the Public Service Commission

as follows:

" If your present plan type ' H ' is changed so that the four

tubes comprising the tunnel are placed in one structure in-

stead of two structures, and that if steel is used instead of

cast iron for the metal lining ( as it is in type ' K ' ) that the

cost of the construction of ^aid tunnel on plans thus modified

would be very much less than it would cost to construct it as

per plans type ' K.' "

This resulted, as Mr. Craven, the engineer admitted in

your presence, in having a new type (type " L ") introduced

in the new plans. - This new type " L " required much less

material to construct it than was required by type " H,"
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which in the first set of plans was the only competitive type

with type " K." The new competitive type " L " forced

McMuUen & Hoff, who claimed to control the patents on the

method for which type " K " is specifically designed, to make

their bid of May 7, 1912, nearly $1,000,000 less than their

bid of October 27, 1910 (not to ecxceed $100,000 of this reduc-

tion is due to the diminution of one foot in the diameter of

the tube), although the engineer in his partiality to type

" K " handicapped type " L " to the amount of about

$382,000 by designing its metal lining to be cast iron instead

of steel. In like manner, a handicap was placed on type " H '

of about $422,000.

Steel, as a metal lining, is equally applicable to all the

types. It is an insult to the intelligence of the engineer

(especially after having it pointed out to him in my letter

of January 12, 1912) to assume that he did not perceive when

he prepared the plans that if steel were specified for the

metal lining in type " H " and type " L " either of thos8

types would be several hundred thousand dollars less than it

would to construct it as per plans type " K," and would pro-

duce a much better tunnnel.

Although handicapped $382,000 by the cast iron lining,

the cost of constructing section 14 as per plan type " L "

was dangerously near the cost of constructing it as per plan

type " K " (as a comparison of the bids will show). There-

fore, the engineer put a further handicap on type " H " and

type " L " by specifying for them a much more expensive

grade of concrete than that for type " K."

Hence, it is plain that the unjust partiality of the engineer

in specifying cheaper material for the construction as per

plan type " K " than that specified by him for the other types,

the plans prepared by the engineer of the Public Service Com-

mission for the tunnel under the Harlem river, are going to

cost the public several hundred thousand dollars more than

it otherwise would cost.

This is a wrong, a plainly premeditated wrong, which, if

you realize that it vdll establish a dangerous precedent for

those to whom are entrusted the preparation of plans fox
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structures to be built for tbe City of New York, if it is not

tiiwarted by the offieials of tlie city^ you will not hesitate to

take whatever steps are necessary to have it thwarted^

This exposure is a duty which under the circumstances

falls upon me, and I ask you to believe me when I say that

it is made with the greatest reluctance.

With great respect,

Very truly yours,

(Signed) Duncak D. McBean.

I followed again on the same day with another letter whicli

reads as follows:

'New York, July 5, 1912.

Hon. William A. Prendergast, Comptroller, City of New
York.

Dear Sir.— It fs incontrovertible

:

1st. That it requires fess material to construct section

14 of the Lexington Avenue subway as per plan type " L "

than it does to constract it as per plan type " K."

2d. That if type " L " were designed with steel metal

lining instead of cast iron, that section 14 could be constructed

for several hundred thousand dollars less than the cost t&

construct it as per type "K."

3d. That if the metal lining in type " L " were made of

steel and the plans for it otherwise prepared in good faith,

that a turmel constructed as per type " L " would produce a

better tunnel than it is possible to make it as per plan type

" K," because all the material used for its construction would

be placed in the air and subject to open sight inspection, and

less of the metal lining would be exposed to the action of

salt water, and there will not be any lateral hydrostatic pres-

sure on its partition walls, which may be composed of steel

columns imbedded in a concrete wall of no greater width than

they are now designed.

4th. That if the plans were type " H " and type " L "

were designed to use steel instead of cast iron for the metal

lining, and otherwise prepared in good faith, that on a re-ad-
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vertisement of the letting of the work, that bids for the con-

struction of section 14 will be received that will be several

hundred thousand dollars less than th« lowest bid received by

the Public Service Commission for this work on May 7th,

1912.

As the work of constructing the Harlem River tunnel at

145th street was not commenced until about a year after the

other portions of the subway were commenced, and it was

completed as early as the other portion, goes to show there is

yet ample time to permit the re-advertisement of section 14.

On similar information from me in regard to the plans

for this work, as they were submitted in 1910, the work was

re-advertised with the result that the bids received on May
7th, 1912, were nearly $1,000,000 less than the bids received

on October 27th, 1910.

With great respect.

Very truly yours,

(Signed) Duncan D. McBean.

I find that again on July 8, 1912, I wrote to Mr. Prendergast,

as follows

:

'New York, July 8, 1912.

Hon. William A. Prendergast, Comptroller, City of New
York.

Dear Sir.— I have to-day written to the Board of Estimate

and Apportionment as follows:

" As shown in my letter, dated May ISth^ to the Public

Service Commission, before they awarded the contract, by

my letter to the Board of Estimate and Apportionment, dated

June 10, 1912, and my letters to the comptroller dated June

25, July 3 and 5, 1912, the partiality in the plans for the

construction of the Harlem River tunnel in section 14 of the

Lexington Avenue subway, as they are prepared in favor of

plan type ' K,' which was designed specially to enable the

tunnel to be built by a method of construction on which Mr.

Hoff has a patent, is evident.
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" It is incontrovertible and must have been obvious to the

engineer when designing the plans that a tunnel built as per

either type ' H ' or type ' L ' could be built with less material

and would produce a safer and better tunnel, more durable

and have better facilities for the purpose for which it is

intended and cost less money to construct either of them than

it will cost to construct it as per type ' K '' if the same kind

and quality of material were specified for their construction

that is specified for type ' K ;' notwithstanding this, the plans

as prepared permitted lower bids to be made for the construc-

tion of the tunnel as per plan type ' K ' than that to be made
for type ' H ' or type ' L,' through there being specified in

the plans a much more costly kind and quality of material

to be used for the construction of the tunnel as per type ' H '

and type ' L ' than that specified for the construction of it as

per type ' K,' thereby making the construction of the tunnel

either as per type ' H ' or per type ' L ' cost several hundred

thousand dollars more than it otherwise would cost, thus pre-

venting bids received for the construction of the tunnel as

per type ' L ' to be made several hundred thousand dollars

lower than those received for type ' K,' to the prejudice of

the McBean method of sub-aqueous tunnel construction that

was used for building the present Harlem River tunnel at

145th street.

" This partiality resulting, as it will, if the contract is

awarded to McMullen & Hoff, in making thousands of dollars

more than it otherwise would cost, makes the plans for section

14 on which bids were received May 7th, 1912, tantamount

to a fraud upon the City of ISTew York.

" By fraud, I mean ' an act of deliberate deception prac-

tised with the object of securing something to the prejudice

of another.' " (Standard Dictionary.)

With great respect,

Very truly yours,

(Signed) Duncan D. McBean.

To that the comptroller answered as follows under date of July

9, 1912:
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ITew York, July 9, 1912.

Department of Finance, City of New York.

Mr. Duncan D. McBean, Waldorf-Astoria, City of New
York.

Dear Sir.— May I acknowledge the receipt of your letter

of tlie Sth inst., "which is the same letter that you have

addressed to members of the Board of Estimate and Appor-

tionment, in regard to the proposed tunnel under the Harlem

river.

Very truly yours,

(Signed) Ww. A. Peendebgast,

Comptroller.

The Board of Estimate and Apportionment approved the av?ard

to the McMullen & Hoflf company. Mr. Maurice E. Connolly,

president of the Borough of Queens, was represented by his engi-

neer, who voted against the award, and the newspaper states that

he declared before the Commission that it was a fraud.

Q. Do you remember his name— that engineer ? A. I do not.

Q. You are stating that the engineer publicly declared it to be

a fraud and was so reported in the newspaper ? A. Yes, sir.

Q. That is the old borough president of the Queens, Connolly ?

A. Yes, sir. I then prepared this pamphlet and issued several

thousand copies of it. (Pamphlet marked Exhibit No. 1.) I

then watched what was done. I wish to state that during the time

that that was pending before the Board of Estimate and Appor-

tionment I was interested in the John F. Stevens bid. I suggested

to Mr. Stevens that he get a first-class attorney to go before the

Board of Estimate and Apportionment and represent our case to

them. There was an engineer present by the name of Cruezbaur.

At this time he heard me make this statement to Mr. Stevens.

Q. Pardon me, please. Mr. Cruezbaur is the same man that

Mr. Craven spoke of the other day as a knocker, a former consult-

ing engineer of the Borough of Brooklyn. Now, perhaps, we will

see in Mr. McBean's statement why Mr. Craven had a dislike for

Mr. Cruezbaur. A. A couple of hours afterwards, Mr. Cruez-
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baur came into Mr. Stevens' office. He says :
" I have had a talk

with the president of the Eoard of Aldermen, Mitchell, and he

tells me that there is no use of you sending a lawyer over there;

that he knows it is a fraud, and he is not going to permit you to go

through with it." That put us to sleep. Mr. Mitchell voted for

the award later. In regard to this, Mr. Cruezbaur made several

explanations to us afterwards, but I find in a letter he alludes to

it. The evidence was written.

Q. (By Senator Thompson.) You have never had any talk with

Mitchell about that ? A. ISTever did. When it was announced

that Mr. Mitchell and Mr. Prendergast and Mr. McAneny were

going to represent the Progressive party in the city here, I wrote

to the Times— an article to the Times— and asked them if they

didn't made a mistake; that I thought they couldn't name three

men that would work more in a gang than the three men named.

The Times published it. Mr. Cruezbaur called me down

:

Kew York, August 4, 1913.

Mr. T). D. McBean, Waldorf-Astoria, New York City.

i)ear Mr. McBean.— Seeing your letter in this morning's

Times, I want to say I am heartily in accord with you in

admiring the courageous action which President Connolly

took in opposing the award made by the Public Service Com-

mission then before the Board of Estimate. But I do not

think you give Mr. Mitchell credit for the work done by him.

Mr. Stevens himself told me he was satisfied that Mr.

Mitchell had been personally instrumental in putting off the

final action of the board for a week, and I have learned from

other sources quite reliable that a thorough and honest and

vigorous campaign was carried on in the best interests of the

city, which, in this case, happened to be for your own interest.

(Then he goes on about another matter.)

Very truly yours,

(Signed) Walter Ceuezbauk.

I then watched what was being done about the work.



Report of Joint Legislative Committee 877

Q. Mr. Cruezbaur's interests were contrary to those of Mr.

Craven and Mr. Hoff apparently? A. At my suggestion, Mr.

Stevens engag-ed Mr. Crnezbaur to assist in bringing out this

fraud. Mr. Cruezbaur wrote a letter, which is given in this

pamphlet. He prepared an article on it, and he was there and in

Mr. Stevens' employ at the time.

As I said, I kept tab on what was being done on the Harlem
river, and I found along in 1913 the work was so far advanced

that it showed plainly they did not propose to even build a tunnel

in accordance with the plans in this contract. It was practicable

to build the tunnel exactly as shown in the plans and in accord-

ance with the specifications, with at least two different methods.

It could be built by the old original way of building such a tunnel

;

or it could be built by my method.

Q. In what way ? A. By the method I introduced ; and I was

watching to see how the work was going to be done. I found that

they were trying to steal my method ; that is, they were going to

build a working chamber in which to build the tim.nel in, and

the modus operandi was to use the metal shells as a mould to

mould the concrete. They built on these metal shelves. They

dispensed with the drilling work that shone between to hold the

planes— to hold the tubes together, each of the tubes in the orig-

inal plane, or metal shelter, rather. Each of the metal shells was

entirely separate from each other There was a space between them.

And that they were putting on the diaphragm, such as is used

in Detroit. In other words, just making the concrete forms. They

were down on a prepared foundation and then they would deposit

the concrete into the water around them, and afterwards build

the tunnel ; then deposit sufficient concrete around them to enable

them to pump out the shells and build a tunnel instead of them—
which is a direct infringement of my method ; which became very

interesting to me. And I prepared to commence suit for infringe-

ment of my patent. On investigating that, I learned, or found,

rather, that between the time that the first bids were received for

that tunnel, in 1910, and the letting of the work, that Wilson

Kinnear was appointed president of the United States Eealty

Company, and that Mr. Kinnear and Mr. Hoff being together in

building the Detroit tunnel, there was a connection made between
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tliein in regard to this tunnel. The former president of the

Realty Company, Mr. Black, informed me that the Realty Com-

pany had fifty-one per cent interest in this Harlem tunnel, in

the contract of McMuUen & Hoff, vs^hich was very interesting.

And then I went to look up who the Realty Company were, and I

found that Mr. Havemeyer was one of the directors of the Realty

Company.

Q. William F. Havemeyer ? A. I believe that's right. I think

they are the initials. He was the father-in-law of Chairman Will-

cox, and he was living out in the house with Chairman Willcox

at the time the contract was let.

Q. At the time the contract was made? A. Yes, sir. So I

began then to realize what he meant when it was said they were

not engineers— that they were financiers ; and investigated fur-

ther and I found—. Have you a copy of the contract there ?

(Contract handed to Mr. McBean.)

Q. While Mr. McBean is looking at the contract, I will read

a portion of a letter by Mr. Babbage, vice-president of the Realty

and Improvement Company to me. He says :
" In response to

your request of May 2, I write to advise you that Mr. Halley—
(Edwin Halley) — was elected a representative of this company

and remained until his death." Which I remember was on or

about February 1, 1912. Edvdn Halley was one of the directors

of the Interborough.

Q. I found that although the contract provides (on page 40,

section 102) "that for the construction of the tunnel tubes the

contractor will be paid at the price stipulated in the schedule

item 35 if for type ' H,' item 36 if for type ' K ' and item 36 if

for type 'L,' which price in each case is to include the tunnel tubes

complete." Then by referring over to item 36 type ' K ' it reads:

" For tunnel tube under Harlem river as per type ' K ' per lineal

foot of four-track tube complete " so many dollars per lineal foot

— $1,500, I think, was paid.

Q. Now, right there, does that form specify how the money

is to be computed and paid ? Does that form differ from the ordi-

nary form for such a contract? A. It is the only contract, I

believe, let by the Public Service Commission where there is an
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item such as item 36 where the work is to be completed— where
the work is to be paid for as a complete job, and not by units.

Q. And you say that is a peculiar condition ? A. That is dif-

ferent from anything else in any of the other contracts that I have
seen.

Q. And while you are speaking of that, wasn't there an absence

of speciiications in the drawings? A. The specifications do not

accompany the drawings— they are with the contract.

Q. Well, the specifications and the contract are both unique

in that they do not figure up by items which would give a check

upon the operations-—-but give it as a complete single item, a

tunnel. A. A tunnel complete— " per lineal foot complete." I

then looked up the estimates and found that in their estimate

which we would call the October estimate as for work done between

October 1 to September 30, 1913, that the chief engineer, Fred

Cravens, certifies that there are 432.92 feet of that tunnel com-

pleted at $1,500 a foot. Contractors estimated at $648.80 in

that estimate, whereas not a single foot of that estimate was com-

pleted for months after that, as their records will show.

Q. Well, now, let's pause at that and see if we understtod it.

Who certifies that the tunnel work is complete up to a certain

point ? A. Alfred Cravens, in his estimate. That's the estimate

they were paid upon.

Q. And it hadn't been done at all? A. There wasn't a single

foot completed for months afterward.

Q. Were you watching the operation? A. I was.

Q. And have you looked into the reports showing the time when

it was completed ? A. I know that from my own knowledge.

Q. All right. N"ow, this was going on and I called the comp-

troller's attention to it while it was in progress.

Q. You called Mr. Prendergast's attention to that? A. The

letters were addressed to Matthewson; the comptroller's were

addressed to the comptroller's ofiice.

Q. (By Senator Thompson.) When was this certificate made?

This is the October estimate of what year? A. 1913.

Q. And you say at that time he certified a certain amount of

the tunnel had been completed, when as a matter of fact no part
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had been completed ? A. He certified that when theie wasn't a
single foot eompleted for months afterwards. Now, all these

points and the changes that were made there between the carrying
out of the plan and it not being done in accordance with specifiica.-

tions, were all called to the attention of the comptroller by my
attorney, Mr. Charles Mellen. It is all a matter of record, point-

ing out all these things I have stated ; and it is also extraordinary

that I am not surprised that it is incredible, but that's the fact,

and the record will show just what I state to be facts.

Q. (By Mr. Moss.) Well, do you mean to say that the payment
upon that certification was made after your atto^mey had called the

attention of the comptroller to the condition? A. I am so

informed.

Q. (By Senator Thompson.) Have you a record of that ?

Q. (By Mr. Moss.) Have you a record of that; have you any
record with you— any copy of Mr. Mellen's letter ? A. I asked

for a copy this morning. There are some of Mr. Mellen's letters

here, but not all.

Q. Well, I will ask you when you have time to look for that

Mellen letter.

Q. (By Senator Thompson.) Is Mr. Mellen available? A.

- Oh, yes. Furthermore, I commenced a suit of $2,000,000. I made
the city a part of the suit and the contractors also. Now I expect,

gentlemen, the city of New York to pay me $2,000,000 for that

thing. That's all I believe I have to say in regard to that topic.

Q. (By Mr. Moss.) Now, Mr. McBean, I think it would make

your testimony more clear to the Committee if you would give,

in a way that a layman could understand it, a description of

the method which was used by you in building the tunnel from

145th street, which you have applied in your testimony to this

new tunnel, and please show how it differs from the method

used for driving these East River tubes, for instance, that are now

in course of construction. Will you explain your method in a way

that a layman may understand it? A. Up to the time that I

introduced this method, which is commonly known now among
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business— among engineers as the trench method, the modus
operandi of building them has been (that is the one that was prin-

cipally used; there were several different ones), the old method
of driving under the river—

Q. Well, describe the one that is in common use? A. It is

known as the shield method. It was a method that necessitated a

tunnel being located at considerable depth below the bed of the

river, and in order to make the shield—. (Let me go back.)

There was a man named Hastil undertook to build a tunnel across

the Hudson river and he got a notion that he could use compressed

air to hold up that ground. At the time he started that work I

was building a tunnel up here for the city of Albany and he sent

for me. He wanted me to join them. He was then starting in

on a shaft over on the Jersey side, and I said :
'" What do you

intend to do with me here, Mr. Hastil ?" " Well," he says, " I

am going to sink this shaft down, and after I get in a ways, then

I am going to build a bulkhead and put compressed air in there."

He did succeed in getting in a ways from his shaft and com-

menced using compressed air, and he demonstrated the fact that

by keeping the mud— which is this sea mud, almost blue clay—
by keeping it perfectly slick that he could keep a pressure in there

greater than the pressure of the water. And he was the first man
who introduced the use of compressed air. He afterwards adopted

the principle of putting in small plates instead of timber. Then

this was taken up by a man named Greathed in England, to form

a shield which is forced right ahead with compressed air shafts,

the shaft to be sunk on the shore, sunk pretty deep.

Q. And then a tunnel driven from the end of that shaft out

under the river bed ? A. Under the river bed.

Q. And this engineer, Hastil, applied compressed air to the

work so as to keep the water out ? A. Yes.

Q. Then Greathed invented the use of the shield which is some-

thing driven at the end of the tunnel and constantly driven along,

extending the length of the tunnel under the river, is that right ?

A. It's a method, for instance, in the East river. You have got

to go right out ahead of the shield and do your digging, and then

you force this into the hole that you have made. That's where

the danger is. You are using this compressed air, this material at
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the head of the shield being earth or whatever it may be, and if

the pressure is greater than the depth of water, it blows up. Wow
we have had some blow-outs and that is one of the dangers of

the shield method. It is necessary to have the tunnel at a con-

siderable depth below the bottom of the river and even at that

when you meet certain kinds of material a blow-out will occur

and cause injury to the tunnel and loss of life will result.

Q. Well, isn't one of the requirements, the necessity of having

the tunnel under the river at a considerable depth ? A. Yes.

Q. That makes it necessary to have a deep approach to the

tunnel, doesn't it? A. Yes.

Q. And it makes the grade established permanently for the use

of the trains, a harder grade than it is as a rule ? A. Generally.

Q. And one of the points of the method you have described is

to cut out the deep tunnel and the heavy grade, isn't that so ? A.

It enables me to build a tunnel with its roof at the least depth

below the surface that navigation will permit.

Q. !N"ow, whatever depth the Department of War establishes fc r

the depth of the river, you can bring your tunnel up to that, can't

you? A. Yes, sir.

Q. You lay your tunnel on the bottom of the river, don't you;

instead of driving a tunnel under the river, you begin on the

bottom? A. Let me correct you there in wording.

Q. Well, I know you dig a trench, but— A. I dig a trench

from the top and in that trench I build a working shop in which

I build a tunnel.

Q. Now, wait a minute. I want the Committee to see this, and

they may not get it from a description which serves your engineer-

ing mind— for I am bound to call you an engineer even if you

haven't a degree. It took me a little while to understand it. See

if I have got it right. You excavate a trench, you put piles along

the side of that trench, drive piles in. A. Not essentially so.

Q. Well, that's one of the methods, and you put sheeting along

the sides of that trench and the end of it, and that is all out off

at a certain height above the bottom ? A. Yes.

Q. Then on pontoons on the surface of the river you have your

half sections of the iron tube, is that right, laying on pontoons?

A. That's one of the ways.
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Q. And in the open air you put your concrete on those haK sec-

tions of pipe ? A. That's right.

Q. Then you take your pontoon out over the chamber that has

been built on the bottom of the river, is that right? A. That is

walls of sheets.

Q. And then you sink them? A. Under these walls?

Q. Under those walls. You slip the pontoon from under the con-

crete tunnel ? A. I did that before I sunk it.

Q. Yes ; and this tube which has been concreted sinks down and

rests- upon that wooden chamber, which has been constructed down

there. Then your men go to work imdemeath that with appropri-

ate tools and appliances and complete the lower half of the tunnel ?

A. That's right. That's the way the Harlem River tunnel was

done.

Q. And that you can do at a minimum expense, a wonderful

reduction in the expense of building, is that so ? A. Yes.

Q. And you can do it at a nearness to the actual bottom of the

river, which is quite an improvement over old conditions? A.

Yes.

Q. And establish an easy grade for the transfer afterwards ? A.

Yes.

Q. Now, have I shown substantially your method and the way
that it differs from the old method ? A. Well, there are different

ways of building a work chamber. That's one of the ways that

you have explained.

Senator Thompson.— I want to ask is anybody here from the

Public Service Commission ? I want the inspectors in charge of

the work of this tunnel under the East river— that begins now at

the foot of Broadway— within the last week or ten days, and

especially the inspector that was there on Monday night, here this

afternoon at half past two. A. After I had demonstrated the

practicability of my method up here in building the Harlem River

tunnel, Mr. John B. McDonald recommended to the Public Service

Construction Company that they abrogate the contract vsdth

Onderdonk and have him build the tunnel by my method, so that

it could be raised thirty-five feet higher than their plans showed.

With that in view, Mr. McDonald engaged Prof. Burr to go over

to Washington and consult the government engineers and see what
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thej peirmit Prof. Burr learned that they would permit us to

raise the tunnel up to within thirty-five feet of the low-wateor mark.

(Eemember thirty-five feet was what they were willing at that

time ihc tunnel should be. That's all the water they required then

;

and also it would give us permission to use stretches of 300 feet

of the river at the time of doing the work.)

Then the Construction Company held a meeting, at which were,

present Mr. August Belmont, W. S. Cornelius Vanderbilt, Mr.

Deero, Mr. McDonald and myself, and Prof. Burr ; and I pointed

out to them that shield method that they proposed to build; I

pointed out to them that they couldn't run a train of cars through

it when they got it built.

Q. Why ? A. They had only allowed themselves three inche.>'

room between the iron and the side of the car, and by the shield

method it is impossible tO' drive these so that you plates will be

perfectly true. They are up and down and in aiid out of line.

In the building of the Pennsylvania tunnel the metal shells were

made four feet larger than the inside ones, in order that they could

afterwards correct it by putting a lining inside, which turned out

to be true, because after they had got their hole bored through, they

were nearly a year trying to straighten it up so that they could

get cars through it, 'and to-day there are places in it where, instead

of the tunnel being a circle, it is an egg shape.

Pinally they got it straightened up so that they could run

through it.

Mr. Parsons took exeefption to this; he found fault with the

plans,, and the result was they lost the contract. But I made this

statement to show that Mr. McDonald's idea was of my method.

You find that the present Commission and engineers have got

thase shield men
;
got these men whose bread and butter dependa

upon the shield method.

And I mention, as I said before, this ease to show what Mr.

McDonald, a practical man, thought about it. And I have taken

pains to get other prominent engineers' opinions.

Q. You spoke of Prof. Burr. When did he express an opinion ?

A. He expressed an opinion in either December or Januaiy—
December last year, or January this year. John F. Stevens, who
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is quite a prominent engineer, expressed his opinion in the letter,

-which you have a copy of there.

Q. I am going to put three letters into evidence now, dated

3"anuary 3, by Walter Butler, president What is Mr. Butler

president of ? A. The company that built the Detroit tunnel.

Q. And then a letter of John F. Stevens ; he is a noted engin^r,

is he not ? A. One of the most prominent in the country.

Q. I quote from the letter now; I am going to have them all

copied in; but I am doing this just for the information of the

Committee: " The one obvious advantage alone that it possesses

over the clumsy, costly method by shield, in that its lesser depth of

46 feet, means that every train passing through the tunnel is

saved a rise and fall of 92 feet, would be ample justification for its

adoption, even at a greater cost, than a tunnel built by the shield

method.^'

The letter of Mr. Butler is directed in the same way and relates

to the same tunnel; it is dated January 3, 1916. And there is a

letter of January 10, 1916, by Virgil G. Bogue to Oscar S. Straus.

And who is Mr. Bogue? A. He is one of the most prominent

engineers in America.

Q. He refers to the 14th Street tunnel, and discusses the matter

in substantially the same way that Mr. Stevens did. I will take up

that 14th Street tunnel a little later, after recess.

(The three letters put in evidence follow:)

January 3, 1916.

Hon. Oscar S. Straus, Chairman, Public Service Commission,

Tribune Building, New York City:

Dear Sir.— I am well conversant with the plans, as well

as the methods of construction, as proposed by Engineer D.

McBean, for building a tunnel under the East river at 14th

street. I have no hesitancy in saying, as an engineer and

constructor, that they present no unusual difficulties in exeeii-

tion, on the contrary, that they are marked by simplicity and

economy, both in point of time and cost.

I am free to say that I think his plan is a distinct advance

in the science of submarine tunnelling, and that its adoption
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as a standard to date will solve some important problems, not

only in New York, but in otlier localities where the questions

of time and money are the controlling factors in the situation.

The one obvious advantage alone that it possesses over the

clumsy, costly method by shield, in that its lesser depth of

46 feet, means that every train passing through the tunnel

is saved a rise and. fall of 92 feet, would be ample justifica-

tion for its adoption even at a greater cost, than a tunnel built

by the shield method.

But in point of time by Mr. McBain's plan, a tunnel can

be built much quicker. In fact, I believe the river section

could be completed before the necessary shafts could be sunk,

properly prepared, and the shields bet driven 200 feet from

either bulkhead by the old method. And there can be no

question but what, in point of cost, it would be less to a

marked degree, and as thoroughly complete and safe for

service as engineering talent has yet devised.

I have known Mr. McBean and of his work for many
years, and am pleased to testify to my faith in his ability and

responsibility as an engineer and contraotoT.

EespectfuUy years,

(Signed) John F. Stevens.

January 3, 1916.

Mr. Oscar S. Straus, Chairman, Public Service Commission,

New York City.

Dear Sir.— Referring to the construction of a proposed

tunnel under the East river at 14th street, will say that I

am the president of Butler Brothers Construction Company,

a corporation which was organized and commenced business

in New York City and vicinity in 1904, with offices at 1170

Broadway, and was actively engaged in business in that

vicinity until a year ago ; during that time it did a consider-

able amount of work on the water front, on both the Hudson

and East rivers, and I am personally familiar in a general

way with local conditions and the possible difficulties that

might be encountered in the construction of a sub-aqueous
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tunnel by the open trench method. The problem of con-

structing such a tunnel across the East river has received

considerable thought and consideration by myself and asso-

ciates, having in mind that possibly, sometime, an oppor-

tunity might present itself to build such a tunnel as is now

under consideration by your Commission; our conclusion

was that the trench method is entirely feasible and practic-

able; this conclusion has been strengthened and reinforced

by the experience gained in the construction of the Detroit

river tunnel, which was constructed between Detroit, Michi-

gan, and Windsor, Canada, the sub-aqueous portion of which

tunnel was constructed by the trench method. (The Detroit

river tunnel was constructed by Butler Brothers Construc-

tion-Company.)

I understand that your Commission is considering plans

and specifications for the construction of a tunnel under the

East river at 14th street, and have received tenders for the

construction of a tunnel by what is known as the " shield
"

method, as being the most practical type of tunnel for the

location. I am also informed that Mr. D. D. McBean, of

your city, has suggested his method of constructing a !?ub-

aqueous tunnel by the " trench " method.

It is my understanding that the Commission hesitates to

adopt the trench method for the reason that local conditions

present engineering difficulties which cannot be overcome in

the trench method. I do not believe that their hesitancy for

the above reason is well grounded.

The trench method was adopted for the Detroit river tun-

nel after all known methods of constructing sub-aqueous tun-

nels had received exhaustive consideration at the hands of a

board of eminent engineers, which board was composed of

W. J. Wilgus, New York City; Wilson Kinnear (whom T

believe is now president of the Fuller Construction Co., New
York) ; Mr. Carson, Boston, Mass.

The economy of construction and economy of operation on

account of more favorable grades, etc., as I understand, was

the principal reason for the adoption of the trench method

of construction. The experience of the contractor was that
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the work was easily and successfully accomplished in every

respect.

It is my understanding that Mr. D. D. McBean is the

pioneer in the construction of sub-aqueous tunnels by the

trench method. I am familiar with McBean's method of

constructing sub-aqueous tunnels, and I am convinced that

the location of your proposed tunnel does not present any

conditions that would justify the rejection of McBean's

trench method, and your Commission need not have any hesi-

tancy in adopting the open trench method on the grounds of

its impracticability.

I respectfully volunteer the above statement, with the hope

that it will be of some assistance to you and your Commis-

sion in your efforts to adopt the best and most economical

method of constructing a tunnel under the East river.

Yours respectfully,

(Signed) Waltee Butler,

President.

January 10, 1916.

Hon. Oscar S. Straus, Chairman Public Service Commission,

New York City.

My Dear Sir.— Mr. Duncan D. McBean, engineer and

contractor, contemplates submitting a proposal to your Hon-

orable Commission for the construction of a tunnel under-

neath the East river, on the line more or less of 14th street,

extended, on plans devised by himself and prepared under

his own immediate supervision and direction.

Mr. McBean has been informed, however, that objections

to his proposal may be raised on the ground that he would

not use a shield on the work, but would construct a tunnel

of rectangular section by the so-called trench method, having

recourse to the principle of the diving bell, in order to secure

freedom of action and safety in the several operations that

will be necessary.

I have known Mr. McBean for many years, at one time

quite intimately, when we were temporarily engaged on the



Report of Joint Legislative Committee 889

same work; a part of the Northern Pacific Railway, then

Tinder construction. I have since come to know of Mr.

McBeaiii's success in various construction undertakings of

extreme difficulty, and in common with other engineers who

have followed his career, I consider him a genius in sub-

aqueous construction of tunnels or foundations. It is doubt-

ful whether there can anywhere be found another man of

equal skill in such tmdertakings ; his plans and methods have

practically revolutionized sub-aqueous tunnel work. They

are a new departure, which introduce economy, safety and

speed of construction to a degree never thought possible in

the shield or other methods hitherto proposed. They are

going to expedite the taking up of projects in the way of

construction of tunnels under streams and estuaries, result-

ing in more rapid development and increase of transporta-

tion facilities and other attendant improvements.

A difference of essential nature, namely, the saving of

elevation, which will be attained by adoption of Mr.

McBean's plan, of 46 feet (92 feet of rise and fall) is sure

to result in great economy of construction operations, because

men can work practically full time at each reduced depth

beneath sea level, while with the depth of 106 feet required

by the shield plan, they can put in only a fraction of the

time, owing to the greater air pressure. This saving in ele-

vation will also result in greater economy of maintenance

and operation.

Very respectfully yours,

(Signed) Viegil. G. Bogus.

Q. On the tunnel that is to be the Lexington avenue connection

between the Bronx and Manhattan, I understand, Mr. McBean,

that the concrete is mixed fresh up above the river and shot down

through the tube and deposited wet in the river at the bottom?

A. Yes, sir.

Q. (By Senator Thompson.) Wow, right there, I want to ask

a question. Do they make a form around that iron tube that

they drop down there first, or do they just shoot that cement
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down there without any form around the tube? A. Outside on

the tube they put a steel plate across; it fits right around the

tube— one of them every fifteen feet. Then on the outside of

that they put a line of wooden sheathing horizontally. That

leaves a space between the tube and this line of sheathing.

Q. (By Mr. Moss.) Did you see that in operation. A. I did.

Q. Did you observe the river while that was being done? A.

I did.

Q. What did you see? A. Well, it turned the color of the

water yellow.

Q. And what was the substance that made the river yellow?

A. The cement.

Q. The life and the heart of the cement being carried down

on the current ? A. Yes. Let me point out that these pipes that

they put down are braced. There was one between each tube.

Q. Yes. A. Every fifteen feet. Now, the distance between

each pipe is — let me see the plan, and I will show you. (Plans

given Mr. MeBean.) They are seventeen feet apart— these

pipes.

Q. You mean the pipe that is discharging the concrete ? Seven-

teen feet apart ? A. Yes, sir. ISTow, the concrete, after it leaves

this pipe, has to travel that distance to meet.

Q. ISTow, wait a minute. The concrete dropped from points

seventeen feet apart has to move along on the bottom to meet

from each pipe— to meet and join and build up? A. Yea.

Q. And they are moving under the moving river— the con-

crete is coming down under the moving river? A. Yes, sir.

Q. And as much of the salt water as can get into it does, and

no human invention prevents it? A. ISTot only the salt water

of the Harlem river, but sewerage matter is the great thing.

Q. And that has a disintegrating power, doesn't it? A. Cer-

tainly.

Q. Mr. McBean, do you believe that that is a safe way of

building ? A. A safe way of building ?

Q. Is it safe, yes. A. Depositing the concrete in the water?

Q. Building up concrete in that way, considering that the tubes

are to be used for the passage of trains that are to be occupied by
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hundreds and thousands of people— is that safe construction ?

A. No, it is not safe construction, for this reason, not simply

from the fact that the concrete was dumped down into the water—
it may be dumped down into the water where the purpose of the

concrete is only simply for its weight to overcome this buoyancy;

it would accomplish that purpose, but between each of those tubes

there is a space of two feet of this concrete, and in order to

strengthen the sides of these tubes, that is where the tunnel tubes

come together, where they meet—
Q. They are two feet apart ? A. Yes. In order to strengthen

those they have run rods through from one to another. Those

rods pass through that concrete, and that concrete is porous. There

is no concrete you can make that is not more or less porous, but

that is especially porous. Now, it is just a question of time how
long it is going to take those rods to rust off. See ? And when
they do, that tunnel will collapse. It can't help doing it! And
those metal shields, when they were put down, were a mass of

rust from one end to the other.

Q. Well, Mr. Craven has testified that the iron shields were

not necessary. That they could rust out. A. In this letter he so

states.

Q. Then you would have to depend upon the concrete to sus-

tain the burden of the tunnel ? A. Yes.

Q. Have you ever seen any piece of that concrete since it has

been deposited? A. No, I have not.

Q. Do you know any one that has ? A. Mr. Craven said that

he had seen some that had been taken off the top, and it crumbled,,

at the time that I called attention to this matter to the office about

putting the concrete down in this manner. I am told that there

was a sample of this concrete sent down to the comptroller's office,

and that Mr. Adamson was handed a piece of this concrete and

he put it in his hand and it crushed. " Why," he said, " I sup-

posed that concrete was hard.' " Oh," said Frazee, " you don't

understand what this concrete is intended for. It is nothing

more or less than to overcome the buoyancy of it." He said it

was only intended for weight and not for substance.

Q. (By Senator Thompson.) Well, suppose that in this con-

crete (I am not a contractor or an engineer, and I may ask my
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questions in a strange way) there is some substance that sticks^

and the making of it, the mixing of it, makes a sticky tbiing; that

is, it becomes adhesive? A. Yes, sir.

Q. ISTow, as you put that into the water, in the process of set-

ting, there was some of that that naturally went away with the

current of the river, wasn't there? A. Naturally so, and, fur-

thermore, you cauldn't get up a device to prevent it. Here it had

to run from the end of the pipe to meet the center here— see,

after it left the pipe ? It had to do that flowing on the bottom.

Q. Well, now, just what portion of that would come out ? Would

it be the best or the worst ? A. Do you mean would be worked

out by the river?

Q. Yes. A. The best illustration I can give you of that ia

this. I have in my possession a full description of the Detroit

tunnel as it was built. I expect you will find the same thing in

that gentleman's office up there in regard to this tunnel. 'Ihey

report in regard tO' the concrete. However, in the Detroit tunnel

the driver comes up and reports that his sounding with a bar

enabled him to touch the concrete. That means there is enough

material coming in from the sides to cover over the concrete they

put in the day before. There are other places where he finds

dear gravel, with the concrete all out of it. And not only once,

but here and there and every place, right through in that way.

Q. (By Mr. Moss.) Well, isn't it altogether a matter of guess-

work as to how much of the original cement is down there? A,

Yes.

Q. You know the heavy stones are there, but how much cement

has been washed out, how much light sand has been worked out—
nobody can tell that, can they ? A. And how many voids are left

in there, and where they are.

Q. And salt water seeping through it and attacking the iron

tube on the inside and attacking these rods, which are so im-

portant. A. Just as soon as those rods in between connecting

those rods rust off, which will be in a short time— it will only

take a short time to rust oS— that will collapse.

Q. And whoever is in the tunnel must collapse with it? A-

Well, it may be possible to get out.
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Q. Didn't the contract provide tkat no water should touch the

concrete until it became hard ? A. The wording of the contract

is, on page 49 of section 153, as follows :
" Concrete shall not be

flooded with water before being thoroughly set."

Q. Well, it is not only flooded with water, but it is drenched

witli salt water of the East river ? A. And sewering.

Q. (By Senator Thompson.) Is that a one, three and six mix-

ture? A. Yes.

Q. That's one part cement, three of sand, and six of broken

stone Sir gravel ? A. Tes.

Q. Which portion would he most likely to be washed away by

the river ? A. Cement.

Q; Were you up there when they run that ? Did you see the

river at the time they put that down— that coU'Crete ? A. Yes.

Q. It changes the whole color of the river below the section

where it is put in, doesn't it ? A. Yes.

Q. What is the color— white ? A. ISTo, it is yellow— not

very far from that color.

Senator Thompson.—^We will suspend until two-thirty this

afternoon. (Adjournment.)

AFTERNOOIJT SESSION.

The meeting was called to order at 2 :30 t. m., Senator Thomp-

son presiding.

Mr. Moss.—-Mr.- Chairman, I just want to state that we found

that Mr. CoUin, one of the inspectors whom you asked for, is_ on

the night shift, and must report about 4:30 at the job. We find

that Jib hasn't a telephone in the house, but as soon as we get hold

of him, we will have him up here. One of the men who is on

the shift at the present time is here, and if you want him, he will

remain.

Senator Thompson.— We want all of them that you can find

that were down there.

Mr. Moss.—' Well, there are three of them. The day is divided

up into three shifts.
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Examination of Mr. Johi7 Shea ; Mr. Frank B. Moss, exam-

iner.

Q. What is the nature of your work, Mr. Shea? A. Time-

keeper.

Q. For whom ? A. Flynn & O'Eourke Contracting Company.

Q. Whereabouts? A. South Ferry.

Q. What are you doing down there? A. Building tubes on

the East river.

Q, Do you keep the time of the working men ? A. Yes, sir.

Q. How many workmen have you ? A. 190 ; that includes those

in the power house and machine shop.

Q. Do you keep the time ? A. Yes, sir.

Q. Wben they work overtime, are they paid extra? A. We
don't have any overtime. They work in three shifts of eight hours

each.

Q. Well, they sometimes work over shifts, don't they ? A. Not

where I am. They haven't since I have been there. I have been

there since about December.

Q. You have never had any man to hold up a shift ? You swear

now? A. Yes, sir.

Q. ou nYever had any man that doubled up a shift ? A. Well,

unless someone didn't come out. I might have had something like

a pumphand or something like that. But something happened

in a case of that kind.

Q. How many men are on the first shift? A. I should think

there was about ninety.

Q. And have you got the names of those men ? A. I have the

names; yes.

Q. You have the names, not only numbers, but names? A.

Names and numbers.

Q. ISTow, will you swear that no man of those 190 do work at

night ? A. Well, beside the pumphand ?

Q. I am not saying beside any pumphand. A. Well, the pump

man that I know would work a shift if the other man didn't come

on.

Q. You are not timekeeper for the three shifts, are you? A.

No, sir.
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Q. Them you can't swear tliat the men worked after four o'clock ?

A. No, sir.

Q. But you have been swearing to what you didn't know?

Senator Thompson.-— You just tell the truth about it, that's

all we want.

Q. Haven't you kept the time of men who worked on a previous

shift? A. No; not on previous shifts.

Q. And have any of the men that you kept the time on con-

tinued on the next shift ? A. Yes ; I would say they had.

Q. Now, which shift are you keeping? A. The first shift—
eight to four.

Q. And, then, men that have been in your shift have worked on

the next shift,? A. Yes; I should say they have.

Q. How many of those men ? A. I couldn't say. I don't know.

Q. Well, now, think carefully. Give it to me as nearly as you

can. A. It is so seldom that one does work overtime that I

couldn't say how many it might be.

Q. Who keeps the time of the second shift ? A. A man by the

name of Gassert.

Q. What is his first name ? A. Paul.

Q. Who keeps the time of the third shift ? A. Well, we divide

the time between us two.

Q. Do you ever take the second shift? A. Only going to

work; only in the tunnel; I do. I check those men going on at

four o'clock.

Q. So that you know which of your men have gone into the next

shift, don't you ? A. Yes, sir.

Q. Where are those books? A. Why, I have all of the books

down at the job.

Q. They are books which contain the names of all these em-

ployees and show the names of the men that have gone from one

shift to the other, are they ? A. Well, I don't know.

Q. Wouldn't it show? A. Well, they would show if the man
had worked double shift.

Q. They would show that wouldn't they? A. Yes.

Q. Do they have the last name, as well as the first? A. We
give each man a number.
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Q. You told me before tkat you had the names ? A. I do have

the names 'and I give them a brass check, then I only take the

numbers.

Q. I understand. Will you describe those— who do the books

look like ? A. Well, the book I used to chojk up in the day— I

would use any sort of a memorandum book that I had with me,

then I entered that time in the time book.

Q. How long does that book last— the first book? A. Some-

times for one week, and sometimes for two.

Q. And when you have entered that in the first book, what do

yon do with th« original? A. I save it for a while lest there

should be any kick about the men. I might have one a month, but

I don't think I save them a month. I only save it until I get

through with it at the end of the week. Sometimes I just take an

ordinary pad and check them, because we change so seldom in

there that I have the same gangs every day; do you see?

Q. Well, now, I have been thinking about it; about how many

men work in the first shift that have been carried over into the

second shift in this last week ? A. In this last week ?

Q. Yes. A. Well, I don't know ; there might have been one—
that I don't remember.

Q. Who was that? A. The hoisting engineer.

Q. You are sure that was the only one ? A. That's the only one

that I think of. .

Q. In a whole week? A. Yes, sir.

Q. How about last week? A. What's that?

<3. About how m^any did you carry over last week ? A. Well, I

don't know; that's pretty hard to remember. I don't remember of

any of those men to speak of.

Q. Why did you carry the boasting engineer over? A. The

other man didn't show up. He runs an elevator ; he isn't a regular

union engineer. The man vpho relieves him didn't come on.

Q. Are the men paid from the book that you transfer your first

ones into ? A. They are paid from the book that I have the time

entered in that I keep.

Q. The second book? A. Yes.

Mr. Moss.— Would you like to see those books ?
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Senator Thompson.— I would like a list of the names of these

men that he had.

Q. (By Mr. Moss.) The books will show that? A. Yes.

Q. (By Senator Thompson.) It isn't a matter of detail; I don't

care anything about one man ; but don't you sometimes work these

men for more than eight hours? A. No, sir.

Q. You swear that there has no man on that job worked over

eight hours a day ? A. There might be something wrong with a

man and he would work like that, or there might be a concrete

man, and he would work a couple of hours overtime.

Q. Don't you work any men overtime? A. We have another

shift of men come on every eight hours.

Q. You are sure about that, are you ? A. Yes.

Q. (By Mr. Moss.) Is that a tube running to Montague street

in Brooklyn ? A. Yes, sir.

Q. (By Senator Thompson.) Do you keep the time of the fellow

that mixes the cement ? A. I only keep the names of the men

right there at South Ferry.

Q. You keep all of those men? A. Yes, sir.

Q. And they have a form there, do they ? A. Yes.

Q. Where do they make the material that they put in that con-

crete? A. I don't know where they measure it, because I don't

have anything to do with that.

Q. You never saw any measured around there? A. I never

saw any measured around there. They must measure it some-

where else. I don't know where they measure it.

Q. You never saw them measure any of it that went in to make

this concrete? A. ISTo, sir.

Q. Do you know how they mix concrete— what they make it

of? A. No.

Q. You don't even know that ? A. I know they put sand and

gravel and stone in.

Q. Do yo'U know how much sand, how much gravel and how

much cement? A. No, sir.

Q. Is there anytbody in that gang there that does know that?

A. I don't think so— I don't know of anybody that does.

A 29
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Q. (By Mr. Moss.) Where do you take the time? A. At South

Ferry.

Q. What are the men doing when the time is taken ? A. They

are just going to work at eight o'clock in the morning. I check

them as they go down the tunnel.

Q. Didn't the men double up on Monday ? A. This past week ?

Q. Yes. A. Not that I know of.

Q. Do you mean to say that they did not double up? A. Well,

I wouldn't say.

Q. Would you say that they did not? A. I can't think just

now.

Q. Don't you know ? A. I don't want to say they didn't if they

did.

Q. Do you know whether they did or they didn't ? A. I ought

to remember.

Q. Now tell me, did they double up on Monday? A. 1 can't

think of any one that doubled up on Monday.

Testimony of Mr. Duncan D. McBean ; examination by Mr.

Frank B. Moss. (Witness is sworn.)

Q. 'Ecm, Mr. McBean, when we were talking about the prob-

ability of a collapse of that tube in the East river, I don't think

that the record shows clearly what you meant.

You reminded me at recess of the old experiment in physics

where a barrel full of water will burst by inserting in the top a

long tube. The tube was filled with water, and although the

amount of water in the tubq was of small circumference, yet it

would burst the barrel. Then you reminded me that above this

interval between the two tubes was the depth of the river above

it exerting its pressure.

Now, if I understood you correctly, there are two parallel tubes

with a space of two feet between them, and these tubes are bolted

together by iron bolts. Then this mixture of concrete that was

sent down through the river in these trimmies wo'uld be deposited

not only on the outside of the tubes, but within this two-foot space

between the tubes, and that action in there— it is porous con-

crete with voids in it— is subjected all the time to the pressure of

the column of water above it. Is that right ?
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A. Yes, sir.

Q. That is always exerting its pressure ? A. Yes, sir.

Q. And when the iron bars corrode, then the effect of that

pressure is likely to be so great as to force a separation between

those two tunnels or tubes? A. Yes, sir.

Q. Now, of course, there is the mass of cement on the outside

of these two tubes, but that itself has been impaired by the action

of the water while it was being deposited? A. It would force

the inside wall only twelve inches thick.

Q. It would force that wall and the river would go into the

tunnel ? A. You spoke of it being the East River tunnel. It is

the Harlem Kiver tunnel.

Q. Well, I know, but that is a continuation of the East and I

often mix them up. ISTow, Mr. McBean, you had some consultation

with city officials with reference to the other tubes that were being

built or contemplated under the East river— one at 14th street, I

think ; another, no, two of them at the Battery— are those three

tubes building now? A. Two of them are under construction, I

know; they are all let out.

Q. They are all let out ? A. Yes, sir.

Q. And the Battery tunnels are being constructed? A. Yes,

sir.

Q. And are they using the shield method ? A. So I understand.

Q. I wish you would tell the Committee what you did with

reference to those tubes— what efficiency you came in contact with

and what conversation you had. A. During the year 1913—14,

anticipating that these tunnels were going to be built, I submitted

several plans to the Public Service Commission for the construc-

tion of those tunnels by the trench method, one of which I now

report from

:

New York City, July 14, 1913.

Hon Edward E. McCall, Chairman, Public Service Commis-

sion, Cleveland Building, New York City:

Dear Sir.— I beg leave to inform your Commission that if

they decide to build the proposed tunnel under the East river

in pairs of two tubes, that if the right of way on the surface

is procured and borings into the bed of the river on the side
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of the tunnel are made, so as to determine the extent where

the bed rock will project above the subway of the tunnel in

order to enable an intelKgent estimate of construction to be

made, that a tunnel with two tubes, as per accompanying

plan, can be built for less money and in less time than it is

possible with the shield method of construction.

The space on the surface of the river, at any one time

between the perfect headline for construction need not exceed

tbe space necessary for a dredge. The rock excavation under

tbe river can be made under a shallow roof placed directly on

top of the rock and the excavation of the rock will be done in

compressed air under the water with less risk than apper-

tains to rock excavation made in the streets where a roof

over it has got to be maintained. The rock can be attacked

at many points on the surface, as if it were in tbe open air

and not in the water. Consequently, it can be removed much

more rapidly than it can be by lifting it with a vertical face,

as it would have to be done with the shield method. More-

over, the tunnels can be built by method of construction tbat

will eliminate the imperiling and sacrificing workmen's lives,

as has been done by using the shield method. Not a man
was injured in the construction of the tunnel under the Har-

lem river at 14:5th street.

Mr. Alfred Noble in his pamphlet, " The Railway Tunnels

of New York City," in regard to the shield method writes:

" Even when skill had been acquired and care was exer-

cised, the escape of air would sometimes get beyond control.

I have no doubt that as much as forty to fifty thousand cubic

feet per minute was blown out during the short period from

a single heading. The escape has been as much as 25,000

cubic feet per minute for twenty-four hours or more.

" The most effective way to stop a blow-out was to dump
quickly a large amount of clay from a dump above. Many
blow-outs are checked in their incipient stage in the tunnel by

throwing bundles of hay or sacks or bales of clay into the

opening being formed. This involved much danger to the

men attempting it. If the attempt failed and a great out-

burst of air occurred, the men were liable to be drawn into
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it and disappear in the river bed. Several sucli cases have

occurred. In recent years only one man has escaped after

being drawn into the opening.

" A very severe blow-out, one wrecking the fast protection,

will be followed by an inrush of water and earth, and not only

the men in front of the shield, but those in the tunnel would

be in danger.

" It is wrong that workmen's lives should be sacrificed

when there are methods for accomplishing the work that

would save doing so."

Mr. Noble informed us also in his said pamphlet that the

cost of the plant for the construction of the four tubes for

the Pennslyvania tunnel under the East river by the shield

method was $2,500,000, which is about five times the cost

that would have been necessary had the work been done by

the method to construct the present Harlem River tunnel.

I am prepared to show conclusively the practicability of

my method as herein set forth.

Very respectfully,

(Signed) D. D. McBean.

I have another letter in my pocket which I shall read

:

ISTew York City, March 25, 1914.

Hon. J. S. Cram, Public Service Commission, Tribune

Bldg., ISTew York City.

Dear Sir.— I see from the enclosed clipping that the

Public Service Commission announced that the two tunnels

under the East river will be built by the shield method and

that the construction of these two tunnels will require the

expenditure of from twelve million to sixteen million dollars

and that they will take about three years and a half to

complete.

I beg leave to inform you that I will construct as per the

design sent you on the 14th instant the river portion of these

two tunnels, the right of way being furnished, and include

the construction of the tunnel under the channel between Bay
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Eidge in Brooklyn and Staten Island, which is nearly twice

the combined length of the two tunnels for the sum of

$12,000,000 and will complete all three of these tunnels in

two years and a half.

I can assure you that if proper provision is made for the

acceptance of loids based on plans prepared by the contractor

and wording of the specifications made in conformity thereof

and the right of way being furnished, that bids for the con-

struction of the river portion of the two new East River tun-

nels will be submitted at less than $6,000,000.

Yours respectfully,

(Signed) D. D. McBean.

In reply to that, on March 27, 1914, I received the following:

ISTew York City, March 27, 1914.

Mr. D. D. McBean, Waldorf-Astoria, New York City.

Dear Sir.— Eeceipt is herewith acknowledged of your

letter of March 25, 1914, addressed to Commissioner Cram,

in regard to the construction of the two tunnels under the

East river for rapid transit purposes.

The Commission has directed that the proposed contracts

for the construction of these sections of the subway lines

should be submitted to the operation committee for criticism.

Your communication will be considered in connection with

the determination of the final form of these contracts.

Yours very truly,

(Signed) T. H. Whitney,

Secretary.

That was the end of that.

Q. Why should these propositions have been submitted to the

operating companies for criticisms ? A. That's the B. R. T. and

the InterboTough. They have a great many ways of getting around

— having it go to where they want it. They make one excuse and

then the other. That's the best answer I can give. That's the

way it struck me.
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Q. It was proposed that tlie contracts for the constmction of

the subway lines should be submitted to the operating company

for criticism. Well, your letter was a proposal that you would

bid $6,000,000 ? A. Would guarantee it.

Q. Guarantee it to do what they were ready to pay $12,000,000

to $16,000,000 for? A. If they permitted me.

Q. And their answer was that it would be submitted to the

operating company for criticism? A. Yes, sir.

Senator Thompson.— You never heard anything more of it ?

A. iN'o, sir. I did hear in this way ; I was told that Alfred ISToble

was asked to give an opinion in the construction of that tunnel and

that he had instructions to consult with me in regard to my pro-

posal to do the work. I want to say that Alfred JSToble is a

friend of mine— I want to say that in the beginning— he has

been a friend of mine from my young days. I waited a week

after I learned of that information and not hearing from him, T

fwent up to his office and his secretary informed me that he had

left the Saturday evening before. This was Monday morning I

was up there. I was informed that he had left the Saturday even-

ing before for his summer vacation. " Why I have been informed

that he was to make a report on my method of digging the tunnel,"

I said. He says, " He has made such a report." I thought

that strange. I wired down to the Public Service Commission

and was informed that they hadn't received any such communica-

tion. I waited another week ; then I went back again to the secre-

tary. I said to him, " Did I correctly understand you to say that

Mr. Noble had made his report ?" He said, " Yes." " Why," I

said, " the Commission tells me that he hasn't made any such

report." " Oh, well," he said," it was in the nature of a private

report to the chief engineer, Craven." Then I told the secretary

that I understood he was to consult with me before he made his

report as to how he proposed to do the work. When Mr. Noble

returned he sent for me, and he read me a paragraph from the

report— this report that he made. '" JSTow," I said, " Alfred, you

have wronged me here. You have labored under the idea that it

was necessary for me to have a working platform in the river the

same as I used in the Harlem river, which is not essential at all."

I then sat down with him and showed him how I proposed to do
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the work with plans I had with me. He said :
" McBean, I have

no doubt in the world that you could do that work; but I would

want you to do it." " Well, now," I said, " that isn't hardly fair

on account of my age. I can get a man to carry out these plans."

" No," he said, " I would want you to do it." " ITow," I said,

" you have done me a wrong there, and I think you should make

this right." He promised me he would do so. I never saw him

again because he died very shortly afterwards and whether he

ever made it right or not I do not know.

Q. What did he say to you about engineers? A. Alfred

N'oble ?

Q. Wasn't it ISToble that said something to you about engineers ?

A. I know what you mean now. After I had built the Harlem
River tunnel I prepared a plan for building a tunnel under the

Hudson river, one hundred feet wide, the rotary tunnel, including

the rotary tunnel and railway tunnel, and I took it to Mr. ISToble.

First he said to me, " McBean, when are you going to quit this ?"

I said, " Quit what !" " Getting up plans for tunnels. Don't

you know that there isn't a civil engineer who will permit you to

carry out one of your plans. You are a contractor, you are not

an engineer." That was my friend who told me that, and that is

what is going on to-day. Further, I met the chief engineer of the

Erie Eailroad in the Waldorf at that time. He said to me,

" McBean, where you made the mistake was in patenting your

invention. If you hadn't patented it and had turned it over to

the fraternity to use, we should have credited it with your name

and it would go on; but now we are not going to permit your

work to be carried out until after your patents run out."

Q. I want to ask you about the old subway work, about which

you knew something. Did you use mats to cover your blasts ? A.

Invariably.

Q. Did you use mats to cover your blasts when there was deck-

ing in the streets? A. We did not deck the street in the old

subway.

Q. Do you know whether mats were used when the street was

decked ? A. I do not— not to my own personal knowledge.

Q. Did you have any conversations with members of the pres-

ent board of Public Service Commission with regard to these East

River tunnels ? A. Yes.
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Q. State them, please? A. The Public Service Commission

last December received a bid for the construction of the tunnel

across the East river at 14th street for the sum of six million, six

thousand— no; six million, six hundred and odd thousand dol-

lars. I got a copy of the plans and I then wrote a letter to Com-

missioner Haywood, in which I stated to him that if he would

re-advertise that work and permit me to submit an ultimate bid

on an alternating plan, that I would guarantee him a bid for a

million and a half less than $6,600,000, and that I would raise the

tunnel some forty-six feet higher than they had in their plans. lie

sent for me. He says :
" McBean, I was attorney for the Thomp-

son Committee, and have gone into your affair enough to say

myself that there was a fraud in that thing."

Q. A fraud in what? A. A fraud in carrying out that Lex-

ington avenue affair.

Q. The Lexington Avenue tunnel ? A. Yes. " But," he says,

" I find that I am up against it here. I find that the engineers

have other reports from other engineers that your method of

digging the tunnel is impracticable for the East river." I said,

" Mr. Haywood, if you will look over the list of those engineers,

you will find without exception that they all get their bread and

butter from the shield method of constructing tunnels— every

one of them." And he looked it over found it to be the case. I

said, " Why not call in another prominent engineer "— and he

there in my presence wrote a letter to Prof. Burr. Burr came

down. Burr told them that he would stake his reputation on the

practicability of building this tunnel. And further pointed out

to them that this tunnel should be raised. I proposed to raise it

even if it cost more money. Later he had Mr. Burr come back a

second time and meet Mr. Williams and Mr. Cram, who were com-

missioners, and Mr. Burr reported to them that all three of the

commissioners agreed to vote for this change. Later, before there

was any action taken, the new commissioner came in, Mr. Hodge,

and later Mr. Straus. Mr. Straus' first name is Oscar. Next I

heard of it they asked me to come down to a hearing before Mr.

Straus. Prof. Burr was there, and they sprung upon me this;

that the East river is, over near the Brooklyn shore, about eighty

feet deep for a short distance, and that the government engineers
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wouldn't permit this to be filled up. " Well, then," I said, " this

contract that you have let is not unvoid, because it is so provided

in your contract."

Q. The very contract had been let ? A. The very contract. I

said, " You v?ill have to re-advertise that contract." Then this

man who has always manipulated everything over there— Whit-

ney
; he sprung up the letter from some one of Uncle Sam's officials

to show that they wouldn't permit this to be filled up. And in

that way they killed it, to make a long story short. I made a

proposition to them that I could do this work. He says: " ISTow,

gentlemen, the United States government has proposed to deepen

this channel under the East river to a depth of thirty-five feet,

and if you will take the government chart of the East river you

will find that a Maxwell's Island at the point where the river is

only 800 feet wide is only forty-five feet deep." " ISTow," I said,

" this is not a river that is subject to floods, only just subject to

the tide going back and forth, and if the bottom of that river was

made a plane from the thirty-five feet at this end to the forty-five

feet at the other there is certainly going to be an objection — why
it would increase the current." However, I made them a proposi-

tion that I would widen out the river at this place, take off enough

on the side to be equivalent to what would fill up. He said it was

no go, that it had already been fixed. I was then notified that the

contractors came in and agreed to cut down their time — I believe

it was twelve months. The contract was given to them; and the

lucky fellows got the business.

Q. ISTow, is there anything further, Mr. McBean, on the subject

of the sub-aqueous tunnels ? A. Not that I know of.

Q. Did you hear the answers of Mr. Craven to my questions

with reference to the thickness of concrete underneath the old

subway construction being about a foot— did you hear that ? A.

I did.

Q. What have you to say about that ? I ask you because you

helped build it. What in your opinion is the average depth of

concrete underneath the old subway? A. The old subway waa

built with the view of keeping the water out, whatever depth it

might be, to resist the ouside water from coming into it at all.

That's optional with the engineer when he makes the concrete,
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whether the subway is built so as to keep ou the water or whether

they let any water that leais out of this sewer or doesn't get in

the sewer from leaking down the side and coming in at another

sewer and running into the tunnel— they pump that out, with

the result that their plans show six or seven inches of concrete on

the bottom, maybe eight. I will say eight. I think it is about

eight inches in places, with the sewer pipe at the bottom of the

tunnel. It is up to the engineer whether that concrete is put in

a3 the specifications provide, or whether it is put in in that manner,

or put in sufficiently to resist the hydrostatic pressure. To resist

the hydrostatic pressure, it may be necessary to have it five feet

thick. Frequently on my work it is five feet thick on the bottom.

It cost just as much to put in the form for that eight inches as it

would if it was five feet; whereas for the eight inches a price of

$10 per cubic yard would be a fair price, and if it was five feet

it would be more. There is that difference right there that the

engineer can make. And he has it in^his power to make that.

Q. In other words, what can the engineer do with the contract,

the chief engineer ? A. He catches you coming and going.

Q. What do you mean by that ? A. He has a clause in there in

the first place that the plan has got to be satisfactory to him. He
knows as little about plans as the ordinary contractor. A con-

tractor is not necessarily an engineer. You have got to make such

plans as he agrees to. He has got you there. Then again is the

provision that he can come on your work any time and condemn

your plans. You have no redress under that contract. That's

another point in those contracts as they are drawn. And I know

I could do them as cheap, and I know much better than pretty

nearly any of them and was very anxious to make a dollar if I

could make it.

There is another clause in that contract— if you will give

me the plans I can better describe that. Take this section shown

right here. We are looking now at section route No. 5, section

No. 10, Lexington avenue, 80th avenue to— 80th street to Sith

street. It is a cross-section tunnel. Now if this ground was such

that it would require timbering on the outside ; that is, the ground

would have to have timber, you would have to make space outside

of these columns here to place that timber. (Indicates.) Your
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rails are placed in there horizontally and you can get your weight

on them from your through basis. ISTow, to relieve them you

separate— you set up your iron section, and you have got to have

room enough inside your timber to set that up, and then you can

transfer the weight off of that timber onto this iron section. Under

that contract, as it is worded, the engineer has the right to pay

you for that or not, as he sees fit. ISTow, you can make or break

any contract.

Q. Would that amount to any considerable item? A. It

amounts to a very, very large item. It amounts to so much that

it makes it prohibitive for a man who hasn't the pull to come in

there and bid on the work. In other words, if a man doesn't stand

well with the chief engineer he may have the chief engineer's

option exercised against him.

Q. You were telling me something about the benches in which

the ducts run conveying electric power ? A. In the old subway

construction these ducts were placed on the outside of the wall—
outside of the walls here. (Illustrates.) The duets occupied on

the outside enough space so that we were given room for this

timbering that I was just speaking about. And these ducts come

horizontally, you see. After we got our columns in here we could

let the weight come in on these and take out our timber. See.

jSTow, in order to place them inside here, they made the width of

this (illustrates) four feet deeper.

Q. That is, the inside width of the tunnel, is four feet greater

in order to allow the bents to be safe— or supposedly safe. ISTow,

I have had the opinion of first-class electrical engineers on that

plan of placing those duets on the inside. In the old subway every

fifty feet these ducts ran in behind there. You will notice a little

recess and that's for the purpose of connecting these duct wires

together. Here, sometime last year, a fuse burnt out there and

came very near killing a lot of people in the tunnel, of course.

ISTow, I am told, that if that thing happened it wouldn't be located

in this little spot, it would be continuously through the subway,

and that those ducts will eventually have to come out of that

tunnel— the first time one of those accidents happen, and it is

liable to happen any time.
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Q. That is, the accident to the duct on the inside would con-

fine the danger to the inside, whereas if it was on the outside, it

wouldn't be in the tunnel at all ? A. Except as these ducts—
now, they are continuous all the way through.

Q. Well, what might happen to cause an accident in connection

with those ducts that are inside— what might cause an accident

there? A. Well, now, you go to an electrician for that.

Q. Do you remember a circumstance which occurred not long

ago when a laborer's pick came in contact— broke through and

came in contact with the wire? A. Yes.

Q. Would such a circumstance as that produce such an acci-

dent ? A. I am not an electrical expert. What I profess to be

master of I know all about. I have a smattering knowledge of

electricity, but not sufficient to go into detail on that.

Q. You said you had heard electrical opinion— whose opinion

are you free to speak ? A. A man named Kinney, an authority

on electricity, so expressed himself to me. He told me that.

Then I want to call attention to another thing; although this

tunnel four feet wider on the Manhattan side— these new tunnels

they are building— than the old tunnels, over in Brooklyn it is

not only four feet wider but it is two feet higher. Lo, and behold,

in the New York City tunnel they are building on 14th street

they have one hole down to the same size of the same tunnel,

and still they are going to have all the same cars run through. One

of the sections is down that small.

Q. Would that prevent an interchange of cars ? A. You have

got to get down to the smaller holes, sure. That's perfectly plain.

Q. Does the discretion of the chief engineer exist as to the

depth of concrete beneath the structure ? A. Absolutely.

Q. He can require it to be more or less ? A. More or less
;
yes.

His judgment governs.

Q. (By Senator Thompson.) That's on all these contracts ? A.

Yes ; very plainly.

Q. If you knew how much you were going to require before you

bid you could bid better, couldn't you? A. Well, you wouldn't

know. That's hardly a fair way to put it, because you wouldn't

know in advance until the ground was dug out. If he was a pretty

good fellow, he might give me an order to take out four depths,

which is sure to be deep enough.
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Q. If you knew he was going to do that, you could make a better

bid couldn't you— if you knew that before you bid ? A. Yes

;

whereas if he wasn't favorable he would say you take it down to

this, and then I will see. Well, that would cost you more than

to take the whole business out in the first place.

Q. The idea is that the principal specification is friendship with

the engineer? A. Absolutely. I never saw a clearer case of it

in my life. And the power that he has reserved for himself, that

is delegated to him, is something that should never be in any

man's power.

Q. You said yesterday, I think it was, that you had to be

favored in order to get a contract. If you are " outside," you

couldn't get in on the work. You have been in the contracting

business here for some time; I assume you understand the facts

here ? A. I am not a contractor at all— but I have got a right

to be if I want to try it.

Q. Now, how would you got at it to get in here ? A. What is

the size of your pocketbook ?

Q. Well, does that make a difference? A. A good deal.

Q. Well, what has that got to do with it ? A. Money counts.

Q. You mean by that you have to put up money in advance?

A. Oh, no ; I was jesting then. I do not mean to convey the

idea that all men are dishonest— even in the city of New York.

Q. If all men were dishonest, we would adjourn the Committee

to-morrow. We are proceeding on a different theory. A. A man
takes big chancer— I can say that. He certainly would have to

understand his business and have good fighting qualities to hold

his own.

Q. Well, to get at the details of it, how would you go at it to

get a contract under the conditions as they are at present, or as

they have been for the last three years here ? What has a contrac-

tor got to do ? A. Where the engineer cuts you out is in prepar-

ing the plans.

Q. How are you going to overcome it ? A. By getting at the

head of different city men.

Q. Well, what do you do? Assuming that I am going to get

one of these contracts, what have I got to do ? What is the best

thing to do first to get one of the contracts ? A. Oh, you can get

one easily.
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Q. How ? A. Why, go in and put in a bid, and if you are the

lowest bidder, they will give you the bid.

Q. But you said something about being on the " inside " or

" outside "— you don't give me much information ? A. Oh, that's

too valuable to give away. There is nothing crooked about it in

that way.

Q. Is it a question of friendship, or politics ? A. Sometimes
it is a question of politics. That is you have to have a friendly

entree to the engineer— having such extraordinary powers as he

reserves for himself there.

Q. You must have that ? A. Yes, to compete with the man
that has that.

Q. Well, do you think from what you know of the situation

here that if you got a successful contract in the last three years

from the Public Service Commission you would have to have a

friendship sufficient to have an entree to an engineer, either

through yourself or some friend of yours ? A. You certainly

would.

Q. Well, now, do you think that would cost money, or do you

think it is just friendship or hospitality— or what was there

about it ? A. Well, some things go by favor ; others by money.

Q. Well, where would you place your money? A. I wouldn't

know just where to place it.

Q. You would have to ask somebody ? A. ISTo, no, I wouldn't

ask anybody.

Q. Well, what do you mean by that ? A. It would be a foolish

question to ask of anybody.

Q. Do you think they would come and tell you ? A. I^o.

Q. Well, then, you wouldn't need any money? A. Wouldn't

need any money for what ?

Q. To get in. A. You can get in without buying your way in

— there isn't any question about that.

Q. That would be a question of friendship— to get in? A.

Oh, no
;
you can get in— put up your bond and they will let you

in.

Q. Well, then, if you weren't friendly, they would make you

follow the specifications precisely and break you ? A. AA^'ell, you

would probably want to get out.



912 Investigation of Public Service Commissions

Q. Then, you would have to have the friendship after you got

in, is that what it would be ? A. Let me put the answer in this

way; I wouldn't dare take the risk without being friendly with

the engineer, because he has the power if he so wished or was so

disposed of his own volition to ruin me, under the terrible powers

that are given him under that contract. I would have to protect

myself against that if I put up my money. Very often it has

been the case in my own life, when in my younger days, when a

contractor has got everything to win and nothing to lose, he can

go in there then and take chances. But if he has got anything to

lose, he is going to hesitate.

Q. Well, I have talked with contractors and they say that they

would rather have— that it would be better business to have every-

thing done on the square and in the open and have everyone take

his chances. A. That's right.

Q. They seem to feel that way; and still they seem to feel as

you indicate that you feel, but just don't like to tell details about

it. ISTow what can we do as a committee; what can we do as a

legislature, to overcome this condition and remedy conditions so

that you will have a better taste in your mouth when we get

through this thing, in being a contractor— that's what I would

like to know. I would like to know<if you can let us know what

the details are. It will be much easier then to report a remedy.

A. I suggested a remedy in black and white here. Let me read it

to you. I state here on page 49

:

" The preparation of plans for ISFew York City's work

gives such good opportunity for graft that there is nobody

more directly interested as to whom is appointed engineer

than those who rule, live and are benefitted from graft, and

as the engineer more often secures his position through

influence than from his ability, it is not surprising to find

occasionally the position occupied by an engineer who knows

how and boldly fixes things to suit his friends, and is

delighted to hear the ofiicials over him, when shirking respon-

sibility, say, " we must be governed by our engineers,"

thereby stopping any investigation of incompetency, etc.

" There is no doubt that the amount of money squandered

every year by the city of New York through its contracts is
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so large that it makes the graft collected from all other

sources appear insignificant.

" While T write I read what a former commissioner of one

of the city departments writes:

" Why not stop the evil ?

" Because grafting and blackmailing has become a sys-

tematic, scientific business absolutely defying detection and

conviction save in rarest instances."

" Too true, not only of his department, but others. What
becomes of the money the city of ~Sew York squanders in its

contracts? If you attempt to point it out you are looked

upon as an intruder and treated accordingly, and put off

with the remark, " we must be governed by our engineers."

" The remedy is to remove the temptation by providing a

proper check on the plans, specifications and contracts,

thus taking from those who have the pull, the opportunity to

do these things, which can be effectually done by providing,

that before bids are asked for any work, the contract, speci-

fications and plans must be advertised and public criticism

on them invited. To send such criticism to the engineer or

the department officials who prepared them would be only a

waste of time, as was shown in this matter. A committee

of taxpayers, selected as are struck-jurymen, should do the

advertising and receive the criticisms.

" It will be remembered that in the preparation of the

plans for the original rapid transit subway that before the

commissioners finally adopted the plans on which the sub-

way was built they published several times the tentative

plans as changes were made in them, with the result that the

plans finally adopted produced as much subway for

$35,000,000 as the city now gets for $70,000,000.

" 'No doubt the majority of the people of the city of New
York will be disappointed when they learn that the high-

priced subways now being built will be inferior in many ways

to the old subway, one of the many illustrations of this that

can be given is:

" Instead of making the subway structure for the two

express tracks on Lexington avenue of sufiicient strength to
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keep out the seepage water, aa was done in all parts of the

old subway, the plans provide that the seepage will be carried

in pipes to sewers built about eighteen inches under the track

with hand holes in them every fifty feet ; hence leakage from

the sewers, and the sewage matter from the surface that does

no get into the sewers near the surface,, will find its way to

those in the subway— this is incredible— but see for your-

self in Fig. 35."

I want to say that in building the Pennsylvania Railroad

through 33rd street, that in order to economize the construction

there, they put in wedges and similar plans of this kind. Here

one morning last summer I went out there and there was ten feet

of the street had dropped right down. These little defects con-

tinually little by little, come in there, and finally a hole comes in

there, and by and by you won't know where it is going down.

Senator Thompson.— I want to say that subpoenas have been

issued to T. H. Gillespie and T. A. Gillespie for next Tuesday

morning. Both have agreed, through their attorneys, to be present

at that time.

Testimony of Mr. Chas F. Wood; examination by Senator

Thompson. (Witness is sworn.)

Q. What is your employment? A. Public Service Commis-

sion inspector.

Q. Where are you located? A. South Ferry.

Q. And where is your office ? A. JSTo. 2 Stone street.

Q. That is down by South Ferry, on this side? A. Right in

front of the custom house— it runs east from the custom house.

Q. And how many inspectors do you have there? A. Well, I

am on during the day, and there is another man that comes on at

night ; then there is a man that comes on later.

Q. There are three of you there on that work— and that's all

the Public Service representatives there on the work of digging

the tunnel under the river, from this end? A. That's all.

Q. Who else do you have ? A. There is an engineer there on

the job. He has a field force of about fourteen men.

Q. Where is he ? A. l^o. 2 Stone street.
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Q. Where does he go ? A. We find him anywhere from Morris

street on down.

Q. That's Morris street in Brooklyn? A. Wo, sir, Morris

street, New York. What we term the Morris street cut between

Morris street and—
Q. Well, what were his duties— what was his business— what

does he do ? A. Mr. Windsor is the section engineer. He is in

charge of the construction work in that section.

Q. He is in charge— but what does he do ? A. Well, he super-

vises it.

Q. In what way? He must tell somebody what to do. Who
does he tell ? A. He tells me and the inspectors and masons what

to do.

Q. Who else ? A. He tells the field engineers.

Q. Now, what does he tell you to do ? A. I am to look after

the construction in general of the subways, placing of concrete,

timbering, excavation of tunnels, water-proofing— whatever

there may be.

Q. Well, does he give you any specific instruction ? A. Our
guidance is a book of specifications and plans.

Q. Oh, you have a book of specifications. Does he ever say

anything about it except to tell you to read the book? A. Oh,

yes. We get instructions from our superiors from time to time.

Q. Are you an engineer? A. Somewhat, yes.

Q. Have you ever been to school and graduated ? A. Not from

a techniea] school.

Q. You are just an inspector of masonry ? A. Yes, sir.

Q. Well, now, you say you look after the placing of concrete?

A. Yes, sir, mixing and placing.

Q. Do you have to go down into the tunnel for that ? A. Yes,

sir, in the morning and come out at night.

Q. Practically all the time? A. Yes.

Q. They mix the concrete on top ? A. No, we mix it down in

the tunnel.

Q. What is that pile of gravel that I saw down there the other

night. There were some fellows there shoveling it into a box and

then they would turn it up and it would run down a trough.

What do you call that ? A. Where did you see that ?
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Q. Down at South Ferry. A. Oh, the mixing on top there.

They just started to tunnel there— they have a mixer on top.

Q. That mixer, then, is on top ? A. That one is.

Q. But you never get a chance to go over there ? A. No, I

haven't gone over.

Q. Don't anybody else? A. Well, they have been doing that

mostly at night.

Q. Does the night man go down ? What are you supposed to

do when you do go down ? A. Well, we see that our proportions

— our mixture— is right. See that we get the right mixture, the

proper amount of water, etc. We also see that the concrete when
it is poured in the forms is well spaded so that it will make a

tight job.

Q. ISTow, what do I understand, that you have ever gone to

this mixing place— this particular place I call attention to?

A. Oh, sure.

Q. ISTow, what is the proper mixture ? A. One, two, four.

Q. That's one part, cement two parts sand and four parts

gravel ? A. Yes, sir.

Q. You see that that is done ? A. Well, the gravel is mixed at

the bank, so we have a gauge on this hopper— a measurement

stick— and the laborers, foreman, rather, is instructed to bring

his aggregate up to this certain point, then the cement is dumped

in and then the whole is dumped into the mixer— the proper

amount of water is then added.

Q. What is the proper amount of water ? A. Well, to get a

good consistent mix, about plastic concrete— nothing wet nor dry.

Q. So you tell the foreman what to do ? A. We show the fore-

man just how we want it, and then we have a mark on this hopper.

Q. And then you go away and leave it? A. Oh, no. We go

down into the tunnel, and then we come back up again and watch

the mixer.

Q. And you let them shovel in that sand and gravel ? A. They

shovel in the proper amount.

Q. It doesn't matter whether they get sand, or rocks— they

can put in anything ? A. The mix must be good.

Q. Do you think it is a good mix when it is all sand in some

oases and all stones in others? A. You have got to have the

proper amount of sand and stone.
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Q. It is unloaded there from a boat and a big pile is made. On
the top of the pile it is all sand and at the bottom all stone. A.

They don't shovel it in that way.

Q. Are you sure of that ? A. Yes.

Q. How do you know ? A. Because I have inspected it myself,

and I know.

Q. How much time did you put in inspecting that pile down
there last Monday night ? A. I didn't inspect that.

Q. So you don't know whether that was shoveled in that way
or not ? A. ISTot down there, no.

Q. Well, that is the only spot where you were mixing concrete

to use in your construction from this side of the river, wasn't it ?

A. That's not under the river.

Q. Aren't they digging a tunnel under the river down there ?

A. Is^o.

Q. Well, you haven't gotten out under the water there. Don't

you want good concrete unless you are under the water ? A. Oh,

yes.

Q. Aren't you interested in having that concrete just as the

specifications call for ? A. We want the best— and we are

getting good concrete.

Q. Do you think you are ? A. I know we are.

Q. Now, if you shovel in all sand up to a particular point, then

you put in little stones, and then you dump in some cement—
when you do that, do you think you are getting good concrete ? A.

Certainly not. If that comes on the job, it is dumped— it is

thrown out.

Q. You think it is ? A. I know it is.

Q. Have you seen that job since last Monday night? A. Oh,

yes.

Q. Were you there Monday ? A. I was down where they were

building the forms Monday. They started at five o'clock Monday
night.

Q. Well, now, if you were told that while you weren't there

they were shoveling it in according to the convenience of the shovel

men and putting in the small stuff in one load and the big stuff in

another and not mixing it again, you would think you had better

have 'an inspector there all the time, wouldn't you? A. If that
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keeps up. But when w& find a bad mix coming down into the

tunnel, why we go right up and see that we get the right propor-

tions.

Q. Well, I am going to tell you that last Monday night, that's

exactly what they were doing at that particular point. I can give

you that information officially, because I saw it myself last Mon-

day night, and there wasn't any inspector or Public Service

employee there. I am giving you the information because that's

exactly what they were doing. A. Of course, I don't know any-

thing about the night work.

Q. Well, I am giving you the information now. How do you

store the cement? A. The cement is supposed to be stored in a

waterproof shed on a platform away from all moisture.

Q. Is it your duty to see that it is ? A. Yes, sir.

Q. Well, why do you allow them to store this cement out on

the dock? A. I don't have any jurisdiction over that particular

point.

Q. Whose jurisdiction does that place come under? A. That

comes under another section.

Q. Who is the engineer ? A. A man by the name of Holland,

I think.

Q. You are familiar, then, with that pile of cement? A. I

know that there has been a pile of cement there.

Q. It was stored entii'ely contrary to the requirements of the

agreement, wasn't it? A. I think where the cement is stored is

a perfectly proper place.

Q. Do you think that the air doesn't have anything toi do with

effecting the cement— the moisture from the air ? A. Well, of

course, you can get moist air anywhere you put it.

Q. Is it good for the cement to have the moist air come in

contact with it ? A. ISTo, sir.

Q. Then, when it sets, is shouldn't be used, should it? A. If

it had set, you couldn't get the cement out of the bag.

Q. When it becomes hard so that you could hit it with this

gavel and not make a dent in it, could it be used then ? A. ISTot

if it was too hard.

Q. Do you know that there were several bags in that pile that

were set that way? A. I didn't.
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Q. Did. you look to see? A. I did not.

Q. If there were, it would be contrary to the terms of the con-

traoot to use them, wouldn't it? A. If we were aware of the

fact, the whole batch would be condemned.

Q. Well, you could find out very easily by going and knocking

it. It wouldn't take over five minutes in a day. Where were they

getting this cement ? A. I couldn't tell you.

Q. Weren't they getting it from that same pile that I told you

about ? A. I don't know.

Q. Seeing that cement is always used is part of your duty, isn't

it ? A. We don't care exactly, as long as the concrete is all right.

Q. You haven't looked, then, to see if it was of the right sort

before it was put into the concrete? A. Cement fiows out of the

bag in a fioury condition when it is all right. That's as far as I

know.

Q. Did you know that we were down there Monday night ? Did

anybody tell you that? A. ISTo.

Q. You may report to your engineer that that's the way that

mixing was being done Monday night.

Testimony of Mr. John Shea.

Q. (By Mr. Smith.) Do you operate the night checker's books,

as well ? A. I post the time from his check book into my regular

time book.

Q. And your first duty is to mark the number of men that go

down, by their numbers? A. By their numbers; yes, sir.

Q. And do you do that in the smaller book ? A. ISTo ; I do that

on a pad and check the check book the following morning.

Q. Which one furnishes the information, yours or his ? A. For

the night shift, his furnishes the information.

Q. And yours furnishes the information from eight to four

o'clock? A. Yes, sir.

Q. Does his book show any overtime? A. Yes, sir.

Q. How far back does that go? A. Back to May, and up to

to-day.

Q. Have you any otheir of those night checker's books ? A. ISTo,

sir.
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Q. And those are destroyed, so that the only permauent books

that you have are the smaller books ? A. These time books.

Q. And you have those back behind that first ? A. Yes, sir.

Q. Do you keep those back behind pay day ? A. After pay day

I usually turn them in to the main ofiice. They still are main-

tained in the main office as a matter of record.

Q. Does that night check book show any overtime? A. Yes,

sir.

Q. How much ? A. It shows on Monday night that the four to

twelve shift that went down at four o'clock worked four hours

overtime— that is, about ten of those men.

Q. Wasn't that in your memory the last time you testified ? A.

No, sir.

Q. What is the next item of overtime? A. The following

morning there was one man who worked from twelve until ten—
that was two hours overtime— and one man in the concrete gang

worked a double shift— that is, four to twelve and twelve to eight.

There were two day men from eight to four, worked from four to

twelve, and there was one elevator runner who worked yesterday

morning. He worked from four to twelve and also on the twelve

to eight shift, because the twelve to eight man didn't come on.

That's the only overtime that's here.

Q. What is the plate on the outside of that checker's book ? A.

That's South Eerry.

Q. And where is shaft No. 4 ? A. That's the power house and

machine shop.

Q. Does that show any overtime during the same period? A.

No, sir.

Q. Then, it was on Monday night that the four to twelve gang

to the extent of ten, worked the double shift? A. Yes, sir.

Q. (By Mr. Moss.) Were they paid for extra time? A. Yes,

sir. I was going to say the only reason for that that I know of,

was that they were concreting an arch and it broke down and

they held that gang there to see whether they would need them or

not.

Q. (By Mr. Smith.) Do you know anything about that, as a

matter of personal knowledge? Who' gave you that infoirmation

?

A. Mr. O'Eourke.
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Mr. Moss.— Mr. O'Eourke is here, and has just made a state-

ment to me which I think we ought to take on record.

Mr. John F. O'Rourke.— It was reported to me at the time that

one of the pipes, a bent in the pipe, wore out where they were

making a repair to that pipe, a serious thing, that they kept the

men waiting and paid them until they made the repair and

finished the arch they were working on.

Q. (By Senator Thompson to Mr. O'Rourke.) The Public

Service Commission inspector there on the job understood that,

did they?

Mr. O'Rourke.— I think so. I should not recognize the job

vsdthout at least one Public Service Commissioner on the place.

I never saw jobs so well watched and so little fault found.

Mr. Moss.— What about the ten men that I think were held?

Mr. O'Rourke.— They were kept there for an emergency.

Senator Thompson.— Was a report made of it through the

Public Service Commission ?

Mr. O'Rourke.— That I couldn't tell you. I could not tell you

anything about the reports.

Senator Thompson.—Of course, the emergency required over-

time work, and you can't work them except in case of an

emergency under the law. Wouldn't it be pretty necessary to

report that to the Public Service Commission, so that they would

understand the situation ?

Mr. O'Rourke.— I shouldn't think so. It was of no importance

to anybody but the men who worked there and to the contractors.

Senator Thompson.— Wouldn't it be likely to invalidate your

contract ?

Mr. O'Rourke.— I don't see how.

SenatO'r Thompson.— You are sure about that ? You not only

invalidated your contract, but didn't it invalidate your bond that

went with it ?
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Mr. O'Eourke.— Well, as to that, I only know that to invali-

date contracts for trifle points like that would not be proper.

Senator Thompson.— Well, could you hardly say it was a

" trifle " matter, when the Court of Appeals takes cognizance of it ?

If you are indiscriminately violating these required conditions in

your contract and therefore in validating your bonds, the City of

New York is running a lot of risk in this very matter.

Mr. O'Rourke.— I wish to say, and I can say it with all sin-

cerity, that it is not our purpose to work a man a minute over-

time, over eight hours, but if occasion arises through some

emergency that he has to work longer than that, the City of New
York would be a sufferer as much as we would, not to have him

do the overtime work.

Senator Thompson.— That's true.

Mr. O'Eourke.— And I don't think there is a single case in

our work where men are worked continuously or habitually more

time than the law allows. The theory of the eight-hour law is that

if you work a man eight hours he will do as much work as if you

work him ten.

Senator Thompson.— Do you believe that?

Mr. O'Eourke.— I do. It may not be true of one day or two

days, but in the general run it is true. It is a fact that if they

work only eight hours, they are twenty-five per cent* more efficient.

Senator Thompson.— Then, you don't do this except in

emergencies ?

Mr. O'Eourke.— Only in emergencies.

Senator Thompson.— But you don't make it a practice to notify

the Public Service Commission of these emergencies?

Mr. O'Eourke.— I couldn't tell you of that.

Senator Thompson.— You don't know of any such practice ?

Mr. O'Eourke.— Their inspectors are always there.
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Senator Thompson.— But do you know of any such practice

on the part of your men to notify the Public Service Co'mmission

of these emergencies?

Mr. O'Kourke.—I do not.

Senator Thompson.— I would like to go down and see that sajid

pit that Mr. Craven was telling me about.

Mr. O'Rourke.— They are not pits, they are bins. They have

all these bins, and they mix the concrete so accurately that the

Public Service Commission inspectors go there and take samples

which are taken to their laboratories and put through the different

screens and dissolved into the different parts and found to be

mixed all right.

Testimony of Lawrence J. Cullen ; exam.inatioai by Senator

Thompson. (Witness is sworn.)

Q. What is your occupation ? A. I am general inspector.

Q. Where are yo'U located ? A. At station ISTo. 18.

Q. Where is that? A. South street, north to Washington

street.

Q. South Ferry? A. Yes, sir.

Q. That's where they got a shaft down in the ground ninety-

four feet and are starting to build a tunnel under the river. How
far out in the river are they? A. We don't go into the river at

all. We are from South street north.

Q. Who goes out into the river? A. They are the engineers.

There are no inspectors on that work.

Q. Well, where does that concrete go that they mix ? A. That

goes up north of South street.

Q. And what do you do in reference to inspecting that? A.

Why, I see that the sand and gravel is properly mixed.

Q. What do you do to see that the sand and gravel is properly

mixed ? A. Why, I go up there and see that they mix the stone

with the sand properly.

Q. Do they mix it right there at the entrance to the shaft ? A.

It is already mixed at the gravel pile, about two or three hundred

feet north. It comes there already mixed.
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Q. Then what do they mix it there for ? A. Sometimes there

is an inspector there and they mix it.

Q. How much time during the day do you trust to their hon-

esty ? A. On the day shift ?

Q. Yes. A. From four to five— every opportunity I get I

am there. I am usually there about every half an hour.

Q. Where were you last Monday night ? A. I was inspecting

that arch there— inspecting the concrete that was going into that

arch.

Q. Where were you located ? A. Down at the bottom.

Q. Oh, you were down there ? How long were you down there ?

A. I may have been down there for an hour at that time. I had

to stay down there.

Q. Do you know the policeman there ? A. I do not.

Q. Did you ever see a policeman there ? A. Yes, sir, several

of them.

Q. Did they ever see you? A. Yes, sir, but they might not

know me, because I never carry a badge.

Q. Do you think any mortar was being mixed last Monday

night at the top of that shaft ? A. Yes, sir, I do.

Q. How would they go at it ? Just tell me, so that I can find

out. You see, I was down there, and I would like to know what

they were doing— then maybe I would find out something. A.

Well, they dump a load of gravel there. Sometimes the large

gravel falls beside and they throw it under and mix it up with it.

Q. If they don't do that— why, then, they don't mix it; is that

right? A. !N"o, sir, they don't.

Q. Well, then, if they didn't do that, there might be some

large gravel that would make bad concrete ? A. Yes, if they put

the large gravel in without mixing it.

Q. Or if you put the small sand in without the gravel? A.

Yes, sir. You have got to have a proper mix.

Q. You should have all the while two parts of sand and four

parts of gravel and one part of cement, and you say you were

there once in every half hour ? A. 'So, sir, I would not say that

for sure. I never timed myself.

Q. ISTow, as a matter of fact, were you there at all last Monday
evening at the place where the mixer was standing and where
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that gravel was— were you there all the time from six o'clock

until midnight? A. Yes, sir.

Q. How much time were you there— how often ? A. I

couldn't say, but I was there.

Q. How many times ? A. I couldn't say.

Q. Were you there once ? A. Oh, yes, many a time— a dozen

times during that evening.

Q. And all that time was there any measuring that you know

of being done— to see that exactly one part of cement, two parts

of sand and four parts of gravel went into that mixture ? A.

Well, I couldn't tell that.

Q. Of course you couldn't— and there never has been a time

that you could tell, has there ? A. Unless I was there to measure

it.

Q. There is nothing there to measure it with. A. Yes, they

have marks on the hopper.

Q. How can you tell whether there are two parts of gravel or

one of gravel by that mark— that sand and gravel is supposed to

be properly mixed? You can't tell that, can you? A. No, I

can't.

Q. Of course you can't. The sand and gravel is supposed to

be mixed when it reaches you. It comes mixed, and you can't

tell. The only thing you can do is to put that supposedly proper

mixture up to a mark in the hopper, and then in every hopper

dump in a bag of cement— that's true, isn't it ? A. Yes, sir.

Q. And that's all you know about the mixture? A. Yes, sir.

Q. Have you reported that to Mr. Craven ? A. l^o, sir.

Q. Have you reported it to your superior? A. They know

it— they understand those conditions.

Q. Does the whole engineering force know it? A. As far as

my superiors are concerned— they know it.

Q. So it isn't necessary for you to report ? A. 'No, sir.

Q. Now, there is some cement down there— do you have

charge of that ? A. Yes, sir.

Q. What is your duty in reference to cement, in regard to keep-

ing it in storage properly, etc. ? A. Why, seeing that it is kept

in a dry place.
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Q. Do you know about that pile of cement on the dock there?

A. Yes, I have seen that.

Q. Did you regard that as kept in a dry place? A. I have

never seen any water in it.

Q. Don't you know that the air there is very heavily laden

with moisture? A. But they generally keep it covered with a

piece of canvas.

Q. If there is no canvas, then it is subject to the air ? A. It is,

to a certain extent.

Q. When did you inspect that pile of cement last? A. On
Monday night.

Q. You were over there Monday night ? A. Yes, sir.

Q. How did you inspect it ? A. I saw what they were taking

out was good.

Q. You saw what was being taken out was good ? A. Yes, sir.

Q. How did you examine that that they were taking out ? A.

Well, I opened a bag.

Q. You opened a bag and looked at it? A. Yes, sir.

Q. Did you know that you could find out whether it was floury

or not by taking a stick and hitting the bag ? Did you try that ?

A. I used the heel of my shoe.

Q. Did you do that ? A. Yes, sir.

Q. How many bags did you hit with the heel of your shoe?

A. About seven or eight.

Q. And found they were all right ? A. Yes, sir.

Q. Would you be interested to know that I found fifteen or

twenty that were so hard that you couldn't indent them with that

mallet ? A. They never used that.

Q. How do you know that? A. The only reason I know is

because if those lumps come down with the concrete you notice

them.

Q. But, if you are not there, you don't see them, do you ? A.

We see all the concrete that comes down.

Q. Now, where was the pile of these bags? A. They were

piled one on top of the other.

Q. I know, but you say they threw these aside when the cement

was hardened ? A. I haven't seen any at all.
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Q. You haven't found any that they took out of that pile that

were so hard that they threw them aside ? A. I have, at times.

Q. Have you lately ? A. Ho.

Q. There must be some down there that have been thrown aside,

aren't there ? A. I don't know.

Q. Don't you know that they went through that pile and took

all the sacks that were hardened out last Monday night ? A. No,

sir, I didn't.

Q. Well, then, you haven't gone over the piles since Monday

night to kick the sacks with your heel and see if the cement was

soft or hard, have you ? A. No, sir, I haven't.

Q. But you did Monday night, and you didn't find any hard

ones? A. Yes, sir.

Q. And you know the pile I mean is down on the dock near

the works ? A. Yes, sir.

Q. Do you think that's a good place to keep it ? A. Well,

yes— it is kept covered.

Q. Well, you know the way it was kept there Monday night.

If it is not covered, it hardens, and is no good ; isn't that so ? A.

If it is kept in the open air, uncovered, it hardens, yes, sir.

Q. Well, that's the way it was. They have to keep the cover

on it all the time, don't they? A. When they are using it they

don't have to.

Q. Well, they are using it all the while, aren't they— every

day and every night, Sundays and every other day? A. I don't

know about that.

Q. You don't know? A. We do very little concrete work down

where I am.

Q. I was talking to you about that pile of cement, and you are

the inspector there— and every night, as I understand you ? A.

Yes.

Q. And you don't know how often they expose the concrete?

A. Well, I examined it. There are other inspectors there that

have been using it.

Q. What other ones ? A. Junior engineers— junior assist-

ants.

Q. Where do they mix the concrete that goes in there? A. I

don't know. They might have one of the mixers down on the job.
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Q. I am awfully sorry you can't give me more information

about it. We couldn't find you when we were down there Mon
day night. A. 0>ne of your men found me. I was in the hole

on a concrete form, and he came in, and the superintendent came
in and got me. This gentleman (refers to Mr. Moss), I believe,

was one of the gentlemen that was there.

Mr. Moss.— I don't remember seeing you. A. And another

gentleman with a dark moustache. I didn't have the time then

to take you through, and I told the gentleman that if you weni

through you would have to take the chance of spoiling your

clothes. On any other night I would have taken the gentlemen

around.

Q. Well, you think that everything Monday night was going

along very properly and getting along all right— the cement was

mixed properly, and the cement was in storage at the right place,

etc. ? A. Why, yes, I think it was pretty good.

Q. You didn't make any reports to anybody that there was

anything different than the contract specified? A. Nothing out.

of the ordinary, no. May I ask a question, Senator Thompson ?

Q. I suppose so
;
yes. A. At the time I was mixing that con-

crete there, when you gentlemen were there, you could have gotten

a cigar box full of the concrete and made a test with it.

Q. We did. A. I am almost sure you found it satisfactory

We have very satisfactory tests.

Q. Do you think that's a good way to do— to mix the sand

and gravel at the pit and run it through that way ? A. What do

you mean ?

Q. The sand and gravel is mixed at the sand pit, isn't it ? A.

Yes, sir.

Q. Do you think that's a good way? A. We have found it a

very good way so far.

Q. It suits you after it has set down in the tunnel ? A. That's

the only way you can test it.

Q. The question occurs whether that sand and gravel was prop-

erly mixed at the sand pit ? A. 'Now, we have our engineer here,

who has charge of the inspectors, who will testify that the mixture

is properly inspected at the sand pit before it is brought to the job.
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Q'. But, don't you know, it l!)eeome9 unmixed, or separated,

when you load it on the dock ? A. Well, it is properly mixed.

Q. I understand that it is mixed wh«n you load it, but when

it is unloaded it is unmixed..

Assfiimbtyman Feinhei^.— Listemimg to yoiir I gained a certain

ianprfission. Are you the; only inspector an that job "i A. !Night-

tkne
;
yes, sir.

Assemblyman Feinberg.—• Do other duties take up so much of

your time that you have got to trust some of the inspection work

to others? A. Possibly once every two weeks that occurs.

Senator Thompson.—Now, you can handle that sa that thosfi

fellows will be honest on top while you are down underneath?

Toiu think that's all right? A. Yes, sir. As a general rule I

have found that they do all right.

Q. Are you an engineer ? A. No, sir,

Q. Did you ever graduate ? A. No, sir, not from an engineer-

ing, college..

Q. Were you ever educated in the making of concrete— did

you ever have any experience ? A. T contracted in masonry fif-

teen years.

Q. Who hired you ? A. Fink. I took the eivil service exam-

ination and got through on the theory of mixing and making andl

using concrete. I had other things besides that

Q. (By Mr. Smith.) How long does it taike you" to get from the!

heading up to the surface ? A. That all dependsi If a car is

down, it will take about seven- or eight minutes.

Q-. Suppose somebody on top wanted the inspector— they

don't know when to expect him up above, do they? A. They

don'^t know when he is coming up.

Q. (By Senator Thompson.) Did you ever call them down

for not mixing the concrete properly ? A. Yes, sir.

Q. When was the last time ? A. Several weeks ago. Mixing

that gravel is the only trouble I find.

Q. (By Mr. Smith.) So that you do find that it separates, as

a matter of fact, so that it requires some treatment when it comes

A 30
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to the work? A. It stands to reason that the large stones don't

remain on top.

Senator Thompson.— Well, for your information, so that you

can tell them, we were down there Monday night, and they

weren't mixing it at all. It was separated, but the workmen were

shoveling it into the hopper just as it came in, without mixing it

at all. Also the pile of cement down there had a number of bags,

at least twenty of which we hit with a club, and found that the

cement was set. And we didn't see any pile where they were

laying it aside. We didn't find you, and we asked a policeamn

about you, and he said that he wouldn't know a Public Service

inspector if he saw one— he said that he saw them so seldom.

A. That man that you saw was a stranger, and he was only there

during the strike, and the inspector doesn't go around carrying

his badge.

Senator Thompson.— Well, that was only for your information.

A. Well, I would like to make the statement that you people did

find me there Monday night. This gentleman (refers to Mr.

Moss) was one of the gentlemen in the hole. I am almost sure

this is one of the gentlemen.

Mr. Moss.— Mr. Lucas, tell how this is mixed up— will you,

please ?

Mr. Lucas.— It is mixed just off Northport. The sand and

gravel is mixed very carefully, under the supervision of one of my
inspectors at that plant. He tests every boatload that leaves the

dock for the Public Service Commission's work. Unless the boat

has his ticket of inspection, it can not land at the dock here. I

say it cannot land at the dock— the workmen will not permit any

sand 'or stone or gravel to land at the contractor's dock unless it

has such a ticket of inspection. The Henry Steers plant is so

arranged that the various sizes of sand and gravel are graded in

bins— carefully and accurately graded— and we make numer-

ous tests. They are stored in bins, and these bins lead through

shoots to a belt underneath, and these shoots are regulated by our

inspector, so that the various proportions of the different size sand

and the different size gravel, varying from the sand right up to
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the inch and a half gravel, are deposited on that belt in the right

proportion. He takes one-hundred-pound samples from time to

time from that belt before it is loaded in the boat and carefully

analyzes it "with his screens and apparatus.

Q. (By Mr. Moss.) Where does it go after it has been mixed?

A. On a boat.

Q. Does it go from the belt to the boat ? A. It goes from the

belt down a chute into the boat. We had them rebuild that plant.

Q. So the mixture is shot into the boat? A. Not quite that

way. It is deposited carefully on the boat, little by little, so that

there is no segregation and no separation.

Q. Now, we will assume that that is done. How is the sand,

got from the boat to the dock in New York ? A. The sand is lifted-

in buckets. There is a bucket for picking it up in lots and then

depositing it carefully in a pile, and the instructions to the engi-

neers are that those bucket-loads shall be dropped around at dif-

ferent parts of the pile, and not always dropped at one place, and

the pile is built up in that way.

Q. Now, you have piles established upon the dock at New
York lifted from the boat by shovels. How is it got from the pile

to the place where it is to be used? A. That isn't under my
supervision.

Q. Well, you know about it. A. I couldn't say— I couldn't

be sure of that.

Q. Well, don't you know ? A. Maybe they brought it in wheel-

barrows.

Q. Do you know whether or not laborers climb up on the pile

and throw shovels full from it into the wagons? A. No, sir, I

don't know anything about that.

Q. Well, that's what they were doing Monday night. A. I will

take your word for it.

Q. There was a tall pile, a high pile, of sand and gravel mixed

on the dock. East river side, somewhat north of the Battery; there

was a large truck standing there, and three workmen were at the

top of this pile of mixture and were throwing it by shovelsful into

this wagon. A. That would be all right.
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Q. And they would have to throw some distance. A. That

would mix it up pretty well, sir. And we didn't permit this mate-

rial to- be unloaded unless it had been properly inspected— unless

numerous tests, and very careful tests,, had been made before it

was loaded onto the boat.

Q. How many inspectors, Mr. Lucas, are there under you who

work outside of the city of New York ? A. I couldn't tell you

offhand— they vary. There may be six. or seven up to a large

number. As the work slackens up^ I lay them off. Then at

other times, I put them on again.

Q. What is their compensation ? A. The compensation varies.

Expert lumber inspectors get $4 a day. Steel experts get as high

aa $,150i a month. Some inspectors may get as high as $150; a

month. Then we employ chemists from time to time. The com-

pensation varies, owing to the character of the work.

Q. "What do yora allow the for expenses? A. Simply allow

them the traveling expenses and maintenance when they are away

from the home stations.

Q. Traveling expenses from New Ycffk? A. From whenrevei

they may be, at Pittsburg, New Orleans, Allentowa and other

various central stations.

Q. Do all the inspectors receive expenses— all the out-of-town

inspectors ? A. When they travel.

Q. Well, yon have got a number of inspectors in Pennsylva-

nia— do they all receive expenses ? A. When they travel.

Q. Well, what do yoa mean when they travel ? A. If the in-

spector's home station is Pittsburg, and I send him to Chicago,

we pay his traveling expenses back and forth and maintenance.

Q. Well, you have got thirty or forty inspectors scattered

through Pennsylvania— don't they all live in Pennsylvania ? A.

They live in various parts of Pennsylvania, yes. I wouldn't say

there were thirty or forty in Pennsylvania. I think there are not

quite that many.

Q. What is the average expense allowance per month ? A.

There is no average expense account. It may vary from $2 to

$150.

Q. Do you allow many of them more than $100 a month ? A.

There is no question of allowance, sir ; the allowance depends upon

the work and where they are sent.
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Q. (By Mt. Klein,) Now, isn't it true, Mr. Lucas, that there

are many inspectors in Pennsylvania who live in towns, where tTiey

work, to whom yon allow an average of $100 a month expenses ?

A. In the towns ?

Q. Who live in the towns where they work or within a few miles

of the town ? A. l^othing like that in our business.

Q. Do you know of any of those inspectors drawing salaries

from the firms where they inspect ? A. I know that they don't.

Q. You are positive of that ? A. I sure am.

Q. You have made inquiry to that extent ? A. I keep pretty

close to them. I know where they go nights. I have watched

them very carefully. I have fired many a man tliat wasn't quite

regular in his habits.

Q. You are sure that they are not on the pay rolls of the firm

where they are working? A. Well, of course^ it is possible that

there might be a case of that kind, but it is not probable.

Q. Isn't it true tiiat many of those inspectors are recommended

by the firms where they are employed on behalf of the city ? A.

I wouldn't take any firm's recommendations for inspectors. The

Public Service Commission asks for recommendations and some-

times they refer to firms for whom thej have worked. They may
take an inspector from a steel plant who may have passed the

civil service examination— if the Civil Service Commission is

satisfied and appoints them, we can't help that. But I watch very

carefully to see that their former allegiance doesn't affect their

ability.

Assemblyman Feinberg.— How do you do that ? A. I have an

excellent method. If I find a man has been appointed that was a

foreman for some firm in Brooklyn formerly, I shift him out in

Pennsylvania somewhere.

Q. (By Mr. Klein.) We]l, you won't say, Mr. Lucas, that

many of those inspectors that you have, are not working on behalf

of the city at plants where they were formerly employed ? A.

ISTow, let me get that straight.

Q.. You wouldn't say that there are many of your inspectors

who are worlting on behalf of the city at plants where they were
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formerly employed in private capacity with those plants? A. I

will say there are not many inspectors employed now where they

came from originally— not within a reasonably long period. Of

course, if they were employed there five or six years that may be

true. I may have put them back at that plant.

Q. And you say you don't allow expenses to inspectors who do

their inspecting in the towns where they live, or near there ? A.

Unless they have to take a car. He may have to buy his lunch

outside— in another city.

Q. You allow those expenses? A. Well, yes, of course.

Q. Do you allow those expenses in the city? A. No. Under-

stand me— that if an inspector stationed in Pittsburg has work

at a plant in Pittsburg, I wouldn't allow him his lunch ; but if I

sent him to Ohio, to Youngstown, for instance, or within thirty

or forty miles, and he had to get his lunch while out of the city,

we would allow him his lunch.

Mr. Smith.—' Mr. O'Eourke wanted it put on the record as a

matter of fairness a statement of his engineer, who is here, that it

is customary to report emergency work to the Public Service Com-

mission engineer whenever any overtime work is done.

Assemblyman Feinberg.— Do you make an investigation as to

whether the inspectors assigned to any particular part of the work

have worked there before ? A. Yes, sir.

Assemblyman Feinberg.— Well, have you taken any steps to

investigate whether they are on the pay roll of the concerns whose

work they are inspecting? A. Well, I have a man in charge at

various distances who watches that very carefully. He knows

where every man lives. He reports to me from time to time what

the man's habits are, etc. He also reports to me if he borrows

money, and what his reputation is. If I find he is going out

nights with the men he is working for, he does not last long with

us.

Q. (By Mr. Klein.) Well have you found such? A. I had

one suspicious case. I had an inspector that I thought was unduly

familiar with employees, but there was no evidence that he was in

collusion with them— but I transferred him to another plant

about ninety miles away.
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Q. Have you any method of checking up the inspectors' work ?

A. I go around regularly to all the plants where we have inspec-

tors located and check up the work they are doing, and I have

inspectors in charge of various districts who are continually

watching the men under them.

Q. And all the material is inspected? A. Absolutely.

Adjourned until May 5th at 11 a. m.

MAY 5, 1916

Committee met pursuant to adjournment. Called to order by

Chairman.

Adjourned until May 6th at 11 a. m.

MAY 6, 1916

Committee met pursuant to adjoumement. Called to order by

Chairman.

Adjourned until May 9th at 11 a. m.

MAY 9, 1916

Municipal Building, New York Citt.

Meeting called to order by Senator Thompson.

Mr. Moss.— I will call Mr. Untermyer to the stand.

Testimony of Mr. Samuel Unteemyee.

Mr. Untermyer is sworn and takes the stand.

Q. (Mr. Moss.) Mr. Untermyer, you are a member of the firm

of— A. Yes, I am associated vnth the firm.

Q. Yes. I thought you were associated as a director— as a

member of the firm. A. Well, a few years ago, wanting a little
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more leisure, I made a somewhat different arrangement, by which

I aoaa still associated with the firm, and my two so'ns are partners

in the firm,

Q. Yes. I want to ask yon about the Longacre .Electric Light

and Power Company. You had some connection with thai; com-

pany in a professional way .a few yeaxs -ago, didn't you ? A. Yes.

Q. AVas your firm retained by that company ? A. My recollec-

tion is that the people who controlled the company retained my
firm. 1 don't think that we acted directly for the company.

Q. Who retained your firm ? A. There are a number of gentle-

men who controlled the situ-ation ; Mr. Helville, I think, and Mr.

Oakley—

•

Q. Joseph H. Oakley? A. Yes; and others. The whole sub-

ject is a little hazy in my mind at the moment. It is some years

since we have had anything to -do with that business. We have

been disassociated with it for, I should say, at least three years.

Q. Yes. And I realize you haven^t had time since the sub-

poena was served upon yoia, A. Tine subpoena was served on me
yesterday. I had just returned from a two weeks' journey in

South America, and we have just moved our 'offices into the Equit-

able building, and our papers are in some disorder. I didn't know

on what subject you wanted to examine me, or I should have pre-

pared myself.

Q. Yes. What was the object of "this company ? I will make

a start, Mr. Untermyer, and take it up with you froim the first to

the last. A. Yes. The company was organized many years ago

for the purpose of supplying electric current in the city of New
York. It obtained a charter, and, I believe, it started in business

with a small power house or some other way of securing current

;

I believe it was with this power house, it is claimed by ihe

Edison Company later on that its charter had lapsed. It went

through many years of the jnoet :bitter litigation. The question

of the validity of its charter and whether it had lapsed, and

various other complicated legal questions, went through the courts

to the Court of Appeals a number of times.

Q. And its opponent was the JEdison Company, wasn't it ? A.

Its opponent at times was the Edison Company in the open. I

think its opponent at all times was really the Edison Company,
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but in the latter phases- of the litigation,, if I correctly recall the

faietsi, the Edison CompaiLy appeared in the open as its opponent.

And, I think, it still has quite a plant in a certain part, of the city

from which it supplies current. It did supply some current at the

time I acted, for it, and it had what, I regarded as one of the most

valuaHe franchises e^er granted in. the state. But it never seemed,

tcK W able to operate it, because- it had nothing but litigation.

When it sought to extend its lines,, another litigation was started

against it. First the public authorities would not give the permits

to open the streets.

Mr. Moss.— Yes.

Mr., ITntesrmyer.— It had tO' litigate to gpt. that authority. Then

it had to litigate further to get its pipes down. Then it had to

litigate, as I remember the facts, over the validity of. its charter.

But r want to say right here, as I said at the beginning, that it will

be necessary for me to consult my papers. The thing has almost

gone out of my memory,, it has been so long ago.

Q. Biut do you remember the Manhattan Transit Company?

A. Yes; I think they controlled at the start.

Q. At one time ? A. I think they did control it at the start. I

Icnow they still control.

Q. And wasn't that that company in which Croker and Freed-

man were interested,? A. ISTo ; I never heard of their having any

interest in that eo^mpany at—
Q. Didn't hear that Mr;. Croker- had, obtained the charter of the

Manhattan. Transit Company ? A. Never heard any SiUch thing.

This is, the first time I have heard, that statement. Mr. Hoagley

has always controlled, that company so far as I know.

Q. Yes, in later years. But I am— A. I never heard—
Q, I am referring, to the early days, A. I never heard of any

time when Mr. Fre.edman had anything to do with that company

<x Mr.. Croker, I think you,- ao-e mistaken about, that, Mr., Moss.

Q. Well,, I based my question npon newspaper infornnation that

I had. A. That is a dangerous business.

Q. I know it is. That is a dangerous business, but I stated it

for what it was worth. Sometimes it gives valuable- views. A.

Oh, yes; it does; sometimes it gives very misleading views.
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Q. Yes. I got that information as far back as 1912— published

as far back as 1912. A. Well, I never heard in all my connection

with the Longacre Company of Mr. Croker or Mr. Freedman hav-

ing anything to do with it ; and yet you may be right.

Q. Did you ever come in contact with Mr. Freedman in the

dealings with the Interborough Rapid Transit Company? A.

No, not so far as I recall in connection with the Interborough

Rapid Transit Company or its dealings. Mr. Freedman was a

very near friend of mine ; I am one of the executors and trustees

of his estate.

Mr. Moss.— Yes.

Mr. Untermyer.— But I have nothing to do with the affairs of

the Interborough. They were in the hands of other counsel.

Q. Yes. But there was a time when the affairs of the Longacre

Company and the Interborough Company were under discussion

together, wasn't there? A. I think there was such a time, but

I think that Mr. Shouts is the man with whom those dealings

were held. I don't think Mr. Treedman had anything to do with

them.

Mr. Moss.— Yes.

Mr. Untermyer.— Not so far as I can recall.

Q. Well, just for the sake of the record, and an understanding

of the Longacre Company, do you recall that in 1911 an applica-

tion was made to the Public Service Commission to approve a

mortgage of $50,000,000, and that the mortgage was approved and

permission was granted to issue $2,000,000 worth of stock and

$4,000,000 worth of bonds under that mortgage? A. You mean

of the Longacre?

Q. Yes. Did you have anything to do with that? A. No; I

had nothing to do with that. I have a vague recollection that there

was some application made to the Public Service Commission and

that they did authorize an issue of some sort of securities.

Q. That application was opposed by the Edison Company. A.

Yes, I remember that.

Q. And at first the Commission refused to authorize it and then

the Court overruled the Commission and it was compelled to
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authorize it. A. ISTow, that you speak of it, I remember that

circumstances quite well. That was during the time that we were

concerned with the Longacre Company.

Mr. Moss.— Exactly.

Mr. Untermyer.— But we had nothing to do with that applica-

tion.

Q. Then, the stock having been issued, the Edison Company

attacked upon the ground that the company had no valuable

property? A. Yes, I think something of that kind took place.

But I think the company was represented in those proceedings by

Mr. Graham.

Q. What Mr. Graham was that? A. He was formerly of

Philadelphia.

Mr. Moss.— Oh, yes.

Mr. Untermyer.— I think he is in Philadelphia now. And by

his partner. I think Mr. John C. Sheehan controlled the Long-

acre Company at that time.

Mr. Moss.— Yes.

Mr. Untermyer.— And he conducted those proceedings through

his own counsel.

Q. Well, that case, upon those applications, got into the Court

of Appeals some three times? A. Well, I don't think it got in

the Court of Appeals three times in connection with the proposed

bond and stock issue. I think it went up to the Court of Appeals

once in connection with that subject, but it had been there

previously.

Q. Yes. Well, at least twice, then. When the Court had given

its sanction to the issue of stock— bonds— there was trouble with

the Empire Company about the ducts; the Empire Company

wouldn't let its wires go in their ducts. Then a bit of litigation

over that. A. Well, I believe that is so. That was years ago.

Q. Yes. Well, that was only 1912. A. Yes; I thought it was

before that. At any rate, T know that the Longacre Company has

been up against the most variable opposition.
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Q. Of course, that oppoBition of the Empire Company waa

aided, or enjoyed, at least, by the Edison Company. A. I rather

assume so.

Q. Yes; the Empire is a subsidiary. A. I had supposed the

Empire was owned by the Edison.

Mr. Moss.— Yes.

Mr. Uutermyer.— It ought to be owned by the city.

Mr. Moss.—- Yes; but there had been a suit pending for fifteen

years to try to bring it to terms; but the corporation counsel don't

seem to be able to move; there is something the matter.

Q. In August, 1912, there was incorporated the Intercity Power

Company, incorporated in Delaware, to take over the Longacre?

A. Yes; I think sO'.

Senator Thompson.— This was the case where the referee got so

old he can't get out of the house ?

Mr. Moss.— Yes ; there have been several referees.

Mr. Untermyer.— I think the lighting situation in the city of

ISTew York is in a pretty sad state.

Mr. Moss.— Will you state— I think it is an interesting

remark that you made— why you think the Empire Company

should be owned by the city of ISTew York ? A. It controls the

ducts, as I understand, doesn't it?

Q. Establishes the rentals ? A. Establishes the rentals, yes. I

think it ought to be in such situation that any company that wants

to supply power to the city, and gets a charter to do so, should

find a place in the ducts instead of having all the wires pre-

empted.

Q. Well, every new company that wants to do business in New
York has to fight its way for a duct privilege, and fight it with a

private coirporation, doesn't it? A. That is the situation as I

understand it.

Q. Yes; and there have been any number of fights and some

suits in the efforts of private companies to get into the ducts ? A.

I believe so.
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Q. Yes; and it is interesting, too, Mr. diairman, to remembeir

that there is a recapture clause there.

Senaotor Thompson.— We'd better get the contract.

Mr. Moss.— There is a recapture clause there which the city has

never acted xipon, and the expense of recapture is constantly grow-

ing, because the company for many years, azid probably still, puts

its surplus into plant, builds ; and its surplus earnings never pays

the city anything; and buildings "with its surplus earnings is a

constantly gromng burden to recapture.

Mr. TJntermyer.— Mr. Moss, don't you think it may be a little

unprofitable to attempt to go with me into this Longacre situation

now, because I have the most vague recollection—
Mr. Moss.-— I sha'n't go into it very deeply.

Mr. TJntermyer.— It will be necessary for me to revive my recol-

lection by looking at the documents. It is some years since' I had

anything to do with it. I surrendered all my connection with it

some years ago.

Mr. Moss.— I am asking you some of these questions bacause

I understand Mr. Grosstein, who knows most about them, is not

within reach of our subpoena; he is out of town. You know the

gentleman I refer to? A. No; I don't know him.

Q. Mr. Grosstein? A. Is he connected with the Longacre

Company ?

Q. He used to be. A. Not during the time— I never came in

contact with him during th© time I had relations with it.

Q. Yes. Did the company, as far as you know, have any

arrangement with the Hudson and Manhattan Company— the

McAdoo Tube Company? A. No; not that I ever heard of.

Q. Didn't the pian of the Longacre Company contemplate the

taking of power from other ooncerns that had surplus power, and

accumulating that power and selling it, under proper arrangements

made between itself and the other companies producing surplus ?

A. That was the plan that they were endeavoring to evolve— T

mean that was the plan that was discussed, and which they

expected to be able to carry out.
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Q. Do you know of a proposition that was pending between the

Longacre Company and the Interborough Company by which the

surplus power of the Interborough Company would be sold to the

conferences with Mr. Andrew Freedman and with you; that Mr.

ness with it? A. I believe there was some discussions on those

lines.

Q. Did you have any part in those discussions ? A. Eeally, I

think I shall have to consult my records before replying as to

whether I directly took part in those discussions.

Q. Yes. Well, now, I am going to ask you to do that— refresh

your recollection. "Way early in this part of the investigation, Mr.

Headley was testifying, and his testimony indicates that there were

conferences with Mr. Andrew Freedman and with you, that Mr.

Headley conferred with you on this subject. Does that recall

anything to your mind? A. I don't recall ever having a talk

with Mr. Headley on the subject. I don't think I know Mr.

Headley ; and yet I may be wrong about it.

Q. He is one of the vice-presidents of the Interborough

Company? A. Yes, I know he is; I know of him, but I don't

recall knowing him.

Q. He says he had two conferences with you on that subject.

A. Well, it may be, Mr. Moss; my memory is very hazy about

the whole subject.

Q. He says: " The negotiation was started with the view of

making our our machinery earn money during the hours of the

day when we do not need it for our own purposes." Well, now,

I am going to ask you to— A. There was such a negotiation.

Q. Yes. A. And I had some part in it. IvTow, precisely what

part I had in it, I can't say. I know that it proved abortive; it

came to nothing.

Q. Wasn't that one of the important matters that you had to

deal with ? A. Yes, I think it was. It was one of the important

matters with which the company had to deal.

Q. Well, that was referred to you? A. Well, the extent to

which I personally handled it I don't recall at the moment. But I

can get you those particulars.

Q. All right. Now, I am going to ask you, Mr. Chairman, to

excuse Mr. Untermyer till further notice, and he will look over
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his papers and documents, and if it is advisable I will call you,

Mr. Untermyer.

Mr. Untermyer.— Yes.

Q. Mr. Untermyer, right here— why did those negotiations

come to naught? A. It would be pretty difficult for me to say

why they came to naught, because they were manifestly to the

advantage of the Interborough.

Q. Yes. They would have made a good deal of money on it.

A. Yes. I think that will prove a long story. I will have to

look it up and see what I can find out about it.

Mr. Moss.— All right. Wow, Mr. ISTicoll.

Senator Thompson (to Mr. Untermyer).— I don't suppose it

is material which convention you are going to attend.

Mr. Untermyer.— Well, I am perfectly willing to go as a dele-

gate to both; but I have only been invited to go to one. I will

wait for you, Senator.

Testimony of DeLancet ISTicoll.

(Mr. NieoU had taken the stand as Mr. Untermyer was asked

final question by Mr. Moss.)

Mr. Moss.— Mr. JSTicoll, we have been inquiring about the

negotiations between the Interborough Company and the Long-

acre Company, over a proposition that the Interborough Company
would sell its surplus power to the Longacre Company, or that the

Longacre Company might buy it and use it in their own way for

sale to private persons. Have you any recollection of that? A.

Well, whatever information I have on that subject must have

come by reason of my relation as counsel attorney and counsel to

the Interborough Company and any testimony that I will give it

seems to me would lay me open to the charge of disclosing confi-

dential communications. There is a statute, of course, which for-

bids me to do that. I notice from your subpoena, Mr. Moss, that

you ask me to " bring and have with you from your office records

and papers showing conferences, consultations and advice to and

for the Interborough Company, with reference to the Longacre
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Electric Light and Power Company, indicating a bill for profes-

sional services." I will say that, so far as I know, although in

that respect I may be in error, I haven't any such papers and

records at the present time. But I may be in error.

Q. Where would they be ? A. They would naturally go back

to the company.

Q. Go back to the company. But before you go any further,

Mr. ITieoll— this would be the first time that any gentleman con-

nected with the Interborough Company used the privilege of

counsel not to answer questions. A. He hasn't got any option.

Senator Thompson.—^I think that Mr. JSTicoll called attention

to that before.

Mr. Nicoli.— I have no option on the subject. It isn't my
privilege, it is the privilege of the company.

Senator Thompson.— I think that at the time Mr. ISFicoU raised

the question that President Shunts was present before the Com-

mittee, and I think he stated that he would waive the privilege.

Mr. NicoU.— Mr. Shonts couldn't waive it; it is the privilege

of the corporation ; the corporation would have to waive it.

Mr. Moss.— Would have to waive it by resolution ?

Mr. JSTicoll.— Yes, it would have to waive it by a resolutdon, of

course. This matter is so really unimportant that I only raise

the point because I don't see how I could avoid the charge of hav-

ing violated the statute. And there i-s another point, Mr. Mobs,

which I think I ought in frankness to say to you and .Senat»r

Thonapson. I am perfectly well aware that it has nev«r ^entered

your mind, because neither you nor the Senator would issue this

subpoena or any subpoena if I am right in nay view. I think the

powers of this Committee terminated with the adjournment of

the L^slature, and that they have no powers whatever ; that they

are defunct as officials and they don't exist as an investigating

committee.

Mr. Moss.— Oh, well, that is a question that we are not con-

sidering, because in dealing with the Interborough we have taken

the view that they had nothing to conceal, and were glad to show—
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Mr. ISTicoU.— Oh, the InteriboTough has given you all their

things.

Mr. Moss.— And I have no dqnbt they will continue to do it.

Mr. NicolL— They will.

Mr. Moss.— And I won't for a minute chop that question with

you, Mr. ISTicoU. Don't instruct us about our duties to other

witnesses, and don't give other witnesses points, please.

Mr. M'icoll.— Why, I thought you'd like to know ihs law.

Mr. Moss.— Well, whisper it in our ears.

Senator Thompson.— The idea is that no committee can sit

during tlie adjournment of the governing body ?

Mr. ISTicoU.— I have a brief here ; I will read it to you, if you

like. 1 have coUected deoisioms of the courts of Illinois and

Arkansas on that point

—

Mr. Moss.— Mr. Chairman, I object to the witaess going

beyond the questions in tliat way. 1 object to fhe discussion in

this way, Mr. ChaiTman, which can be carried on for only tne

prurpose— "that is, to throw out to the public an idea which may

be of comfort to some peo^ple who axe less willing to be investi-

gated than some others.

Mr. NicoU.— Mr. Moss,' that isn't the idea at all.

Mr. Moss.-— But, don't you see, it works that way ?

Mr. ISTicoU.— I did it for your benefit. You wouldn't want to

issue subpoenas—
Mr. Moss.— Do we need to be instructed in the law by you,

Mr. McoU?

Mr. jSTicoU.— It is not that ; I know jaa are a law-bound man,

Mr. Moss.

Mr. Moss.— But I consider Mr. ISTicoU now a voluntary helper

to those who want to raise quigglimg questions over the jurisdic-

tion of this Committee.
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Mr. NicoU.— It is a fundamental question.

Mr. Moss.— But for you to sit there as a witness and to volun-

teer something that is not an answer to a question means simply

that you are using your power and your wit to help other fellows

to raise questions.

Mr. Nicoll.— I am extricating you from a very difficult posi-

tion

—

Mr. Moss.— We don't want to be extricated by you, Mr. Nicoll.

— in which you may find yourself.

(Mr. NicoU prepares to hand brief to Chairman.)

Mr. Moss.— Now wait a minute. Mr. Chairman, I object.

(Mr. Mcoll hands brief to Chairman.)

Mr. Moss.— Mr. IN'icoll, I have here a copy of a bill which you

rendered on the first day of May, 1912, to the Interborough

Rapid Transit Company; a bill for $53,172.38, and I read from

it :
" Numerous conferences, consultations and advice, with

reference to the Longacre Electric Light and Power Company
franchise." " Numerous conferences, consultations and advice."

Now, 1 want to know who you had those conferences with.

Mr. NicoU.— I won't answer the question for the reasons I

have already stated.

Senator Thompson.— If they were conferences with your

clients, why, I think they are confidential communications. But

if they are conferences with others I do not think so.

Mr. NicoU.— Well, I don't think I had any conferences except

with clients.

Mr. Moss.— Didn't you have conferences with the representa-

tives of the Longacre Company ?

Mr. Nicoll.— No.

Q. (Mr. Moss.) Wasn't there an effort made by some people in

connection with these conferences—
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A. (Mr. McoU.) Now hold on. I may have had, but I have

no distinct recollection of it.

Q. Wasn't there an effort made by some of the people in con-

nection with these conferences to hold the Interborough Company
up for a large sum of money? A. I never heard of it. I never

heard of such a thing. I think the only subject discussed with

me at any conference with anybody representing the Longacre

Company was the validity of the franchise of the Longacre Com-

pany and the validity of its issue of securities.

Q. Do you know if there was a conference pending to deter-

mine whether or not, substantially, the Interborough should be

able to market its surplus power to this Longacre Company ? A.

Well, I think I must have known that, Mr. Moss.

Q. And did you know that if such an arrangement had been

made it would have meant, by this time, some millions of dollars

to the Interborough Company? A. No. I had nothing to do

with any of the financial aspects of it, and I never gave them any

consideration. I can't give you any more on that subject.

Q. Do you know why the Interborough Company did not take

advantage of the opportunity to sell millions of dollars worth of

power to a company that was willing to take it? A. I don't

know. It was a franchise or a business proposition.

Q. Did anyone state in your presence that anyone connected

with or interested in the proposition one way or the other

demanded a large sum of money in connection with it? A. I

never heard the matter discussed.

Q. You never heard any rumor to that effect? A. No, never

heard anything of it.

Q. Now, when I speak of anybody asking a large sum of money

I don't say that it is a person connected with either one of the

companies or one company to the exclusion of the other, but any

individual. You say you never heard of anything of that kind ?

A. Outline what is in your mind more distinctly. I don't fol-

low you.

Q. What is in my mind is that there was a negotiation pending

which, if it had gone through, would have been advantageous to

the Interborough Company, and possibly also to the Longacre
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Company, in that the InterboroTigh 'Company woidd have got rid

of a valuable ainount of surplus power and the Longacre Company
would have had it to do business with ; but that someone wanted a

large sum of money— someone or some persons wanted a

large sum of money to put it through. A. Well, I never heard

of that,

Q. And that the matter broke on that aiccount. A. I never

heard of that.

Q. Did you know that the Longacre Company was endeavor-

ing to do a, business partly, at least, in taking the sxirplus power

of large producers and marketing it to private trade? A. Well,

what I knew about the Xongacre Company at the time I was con-

nected with the matter, which is many years ago now, was only

those matters relating to its organization and its charter and its

powers and the question whether or not its powers had ceased,

and whether or not it was in a position to go on and do business.

Q, Can you say with reasonable certainty that that is the only

subject to which you addressed your attention? A. All that I

recall, yes.

Q. When I ask you to look over your papers or refresh your

reoollection, so that we may call upon you at a later time—
A. You may. If there is anything that I can testify tO', and

you find that my point isn't a good one.

Mr. Moss.— That is all.

Testimony of IT. D. Statt.

Mr. Statt is sworn and takes the stand.

Mr. Moss.— itTow, Mr. Statt, you are superintendent of motive

power of the Interborough Rapid Transit Company? A. Yes,

sir.

Q. Did you at some time make some computations as to the

surplus power the Interborough had and what might be done with

it ? A.Yes, sir, from time to time.

Q. When was that?

Mr, Quaokenbush.— At this time I want to say that Mr. Hedley

is here and Mr. Shonts is on call. But this is the day that all of
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our boards meet, and if we can make s&me arrangement about

time I would like to do it.

Mr. Moss.— Well, if your boards are all meeting to-day, let us

give tbem till to-morrow for that.

Mr. Quackenbush.— Mr. Hedley is here and available.

Mr. Moss.—Mr Hedley I can ask a question to. Would you

like to excuse Mr. Statt ?

Mr. Quackenbusb.— Ob, no, ob, no ; Mr. Statt caji go on.

Mr. Moss.— Well, I will ask Mr. Hedley some questions.

Mr. Quackenbusb.— I am only concerned about Mr. Sbonts.

Mr. Hedley is bere, and Mr. Sbonts is on call.

Senator Tbompson.— Mr. Sbonts will be excused.

Mr. Moss.— Wben was tbat computation made ?

Mr. Statt.— In the fall of 1911, as I remember it.

Q. And bow did it come to be made? A. On request from

Mr. Hedley.

Q. And wbat was the purpose of it ? A. The purpose was to

see what surplus power we bad available for sale, and at what cost

we could sell it.

Q. Yes. Now, will you show us wbat the result of your com-

putation was? A. I haven't got figures here. Mr. Hedley has

them.

Mr. Moss.— Mr. Hedley, can you produce the figures?

(Papers are banded to Mr. Statt.)

Q. Wbat have you with you, Mr. Statt ? A. I have some fig-

ures on the cost of power, and possible use of surplus power for

lighting and other purposes.

Q. Now, will you state what was you computation in 1911?

A. I have here a memorandum dated Xovember 6th, 1911, and

it is simply a memorandum to Mr. Hedley, on the assumption that

if we sold 50,000,000 kilowatt hours per annum at one cent per

kilowatt hour, it would bring a profit under certain conditions—
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namely, that of not being required to supply power during our

rush hours or when we require the power ourselves, of about

$100,000 per annum.

Q. Is that profit over manufacturing cost? A. Yes, over

manufacturing cost ? A. Yes, over manufacturing cost. That is,

assuming we had to make no additional investment for the

purpose.

Q. Yes; and that was at only one cent? A. At one cent per

kilowatt hour.

Q. Was any other figure mentioned, than one cent ? A. There

was a figure mentioned of three-quarters of a cent, if they would

agree to put in storage batteries and simply all we had to do was

charge them during the night.

Q. How much profit would there have been on that basis ? A.

I will have to look over this a moment. Actual profit estimated

at that time was $260,000 per annum.

Q. On what quantity? A. Some 60,000,000— excuse me; I

am now talking about the base of one cent per kilowatt hour. On
the base of three-quarters of a cent the net profit would have been

about $150,000.

Q. Isn't one cent a very low price? A. For wholesale pur-

poses, and on non-peak load work, it would be a fair price, pro-

vided we didn't have to make an additional investment over what

we have now.

Q. Well, where did you get your basis for one cent as a price ?

A. It is derived from our production costs, ignoring our invest-

ment.

Q. Then, ignoring the investment, talking the production cost,

what did you do? You estimated upon that in what way? A.

I estimated upon it in this way— took the actual cost of produc-

tion— and it is some time ago now, it is five years, my memory

is not very safe on it, but my recollection is that I added a certain

profit of 15 per cent, and then that was based upon the assumption

that no additional investment would have to be made.

Q. Yes. But did you ever attempt to figure including in the

basis the investment cost ? A. Not for that particular purpose.

Q. If you had taken the investment cost as well as the produc-
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tion cost and put yoiir 15 per cent on that, what rate would you

have had ? A. It would practically have doubled that rate.

Q. To two cents ? A. Yes.

Q. Well, then, do you think with an allowance for investment

cost, an allowance for production cost, that you could have profit-

ably sold at two cents ? A. On a wholesale basis, yes.

Q. On a wholesale basis- A. Deliver it. Our business to sup-

ply the power, they to have their own cables and conduits.

Q. How long were you engaged in making these figures—
about ? A. I can't recall. It was probably a few days.

Q. Did you undertake to figure again after that ? A. 'No, sir

;

the matter was dropped after that— shortly after that.

Q. The matter was entirely dropped in 1911 ? A. As far as

I am concerned, yes, sir.

Q. Yes. And no more demands made upon you for any figures ?

A. Not for any at that time.

Q. Did you know why it was dropped? A. My information

was that it was dropped because the company hadn't the right to

furnish power under its franchise except for railroad purposes.

Q. Who told you that? A. I can't recall. Possibly some of

our counsel or perhaps Mr. Hedley. That was five years ago and

I don't recall.

Mr. Moss.— Now I will ask Mr. Hedley.

Senator Thompson.— Don't you want to ask him any further

questions ?

Mr. Statt.— This particular report I have here is dated Novem-

ber 6th, 1911.

Q. Do you know whether anybody threatened legal action ? A.

No, sir, I do not.

Q. Do you know whether any other company knew of these

negotiations and interfered in any way? A. Not to my
knowledge.

Mr. Moss.— That will do. Mr. Hedley ?

Senator Thompson (to Mr. Statt).— I would like to ask you a

question. These figures— how do you figure production cost per
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horse power? A, Production cost— all of the figures on the

basis of per kilowatt hour.

Senator Thompson.— On a basis of 365 days in the year, and

every day, all the time, how much per horse power? A. J

couldn't answer that offhand, Senator. I can give you—
Senator Thompson.— That is a basis for very good power^ isn't

it ? A. We don't use that.

Senator Thompson.— That is the only real standard to go by,

isn't it, with electric power? A. 'Eo, sir, it is not.

Senator Thompson.— What standard do you go by ? A. You
must take the actual factor of your own load—

Senator Thompson.— I understand, yorar load factor: But

that is where you get back to bas-is of production, isn't i-t ? A.

You must take that into account. Our average unit i-s only twelve

hour per day for the Interborougk

Senator Thompson.— Yes, I am taking that into consideration.

But you find the real cost of power based on its continuous use.

JSTo power is of any value unless it is in continuous use. You have

to figure all the time, don't you ? A. We never do it that way.

Senator Thompson.— You don't do it that way? A. No, sir.

Senator Thompson.— Well, you couldn't tell me what your cost

of production is based upon that?' A. Not for 24 hours ; I would

have to go back and make some calculations.

Senator Tkomipsoni.—Have you ever fi'gured it out in cents- per

kilowatt hour ? A. On our present basis, yes.

Senator Thompsom,— And how much did you figure ? A. On
our present basis of approximately 50 per cent load factor of pro-

du-etion cost per load, our is between .33 and .4 mills.

Senator Thompson.-— That is figuring a load factor of 50 per

cent ? A. 50 per cent.

Senator Thompson.— If you figured on this contract your load

factor would be higher and your cost cheaper ? A. Yes, sir, and

the cos-t would come down.
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Senator Tiioiapsoii.— Based on .33— -well, it would be aboiict

30,000 horse power per year based on tiiat, .something like that ?

A. Yes, approximately ; three-fonrths per kilowatt—
Senator Thompson.— Do you know the basis on which the .com-

pany claimed their cost, taking into account the overhead and

everything; about 4.4; .3 is what they claim.

Mr. Moss.— How much surplus power are your producing now ?

A. There is available approximately 50 per cent; 50 per cent of

the total kilowatt hours generated; we could generate that much

more.

Q. Yes ; what was that total ? A. That is about the surplus

Mlon'att hours we could generate, supposing we had load for it ; it

would amount to, for eachplaTrt, about 5O0,'0O^,'0OO kilowatt houTS

per annum.

Q. Now, that 50D,0G0,O0t) is what you conld produce extra?

A. "Over and above what we are doing now.

Q. Yes. Well, in your figure made four years ago you were

only figuring on 50,000,00t), instead of 500,000,000. A. I think

that is all they asked for.

Q. I see. A. Our plants have been very much enlarged since

then.

Q. Yes. So tihat the estimate you gave up for four to five years

ago would be multiplied by ten as a possibility now ? A. I don't

recall what that estimate was, but the figure I have given you just

now is substantially correct— 500,000,000 for each plant.

Q. How many plants are there? A. Two.

Q. Two. Then it would be twenty times— it would be twenty

times the estmate made for 1911. A. These figures I have just

given you apply to what we will have installed by the end of 1917.

Q. Have any plans been discussed for the • use of that extra

power? A. Yes, sir.

Q. What are they? A. The principal plan we have been dis-

cussing was the extraction of nitrogen from the air.

Mr. Moss.— Yes.

Mr. Statt.— Thereby producing nitric acid ; and we have been

making an investigation of that subject for several months, prob-
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ably seven or eight months, and are waiting before making a final

report to get a further report from Norway.

Mr. Moss.— That will do. Mr. Hedley ?

Mr. Moss.—(Question to Mr. Statt as he is leaving stand.) On
that basis you could sell for a half a cent a kilowatt hour, couldn't

you, on your present basis forms ?

Mr. Statt.— ISTeglecting fixed charges.

Testimony of Feank Hedlet.

Mr. Hedley is sworn and takes the stand.

Mr. Moss.— Mr. Hedley, did you have any part in this nego-

tiation for the transfer of your surplus power to the Longaere

Company four or five years ago ? A. Yes, I was present at some

of the discussions, made some of the figures—
Q. And whom did you meet in those discussions? A. Why, I

met Mr. Statt, our superintendent of motive power, more than

anybody else, Mr. Shouts, our president, and Mr. Untermyer.

Q. What subject was discussed by Mr. Untermyer? A. As I

recall it, the general question of furnishing power from the Inter-

borough to the light company, in both as to amount of volume that

they would require, and as to the price to be paid— that they

would pay for it.

Q. Where were those conversations with Mr. Untermyer held ?

A. As I recall it, in Mr. Untermyer's office on at least one occasion,

and possibly two.

Q. Did you understand he was representing the Longaere Com-

pany ? A. That was my understanding— more by inference than

anything else, because—
Q. Yes. Was anyone else present representing that company ?

A. Yes, I think there was; and I don't recall who it was outside

of the fact that I know Mr. Statt was with me once, and Mr.

Shonts took me there both times I think.

Q. Well, now, the financial backers were Harvey Fiske & Sons,

weren't they? A. Why, I don't think so. At that time that

wasn't my understanding— at the time I was dealing with Mr.

Untermyer.
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Q. Did you meet Mr. Sheehan— Thomas C. Sheehan ? A.

No, I don't recall that we did meet Mr. Sheehan.

Q. Did you meet Joseph H. Hoagley ? A. Oh, I have known
Mr. Hoagley for many years, and I don't recall that he attended

the conferences.

Q. Who were the financial people that you understood were

behind the Longacre. A. I understood that Mr. Hoagley was

behind it.

.Q. Yes ; and who else ? A. I don't know. I didn't know who

was behind it, outside of Mr. Hoagley. Mr. Hoagley told me
himself that he controlled it; it wasn't at one of these meetings,

but I think it was one evening— I know I met him somewhere

outside of the office.

Q. Did you know of Harvey Fiske & Sons in connection with

it ? A. I didn't hear of Harvey Fiske & Sons in connection with

it until after we had discontinued, as I recall it, our negotiations

with the Longacre Company; and then I understood that Harvey

Fiske had bought the bonds. Someone told me; I don't know

where I got it from.

Q. Did you know of A. B. Leach & Company in connection

with it ? A. Yes ; since Harvey Fiske bought it quite recently

I have known of Leach & Company having some interest in it,

because of the fact that Mr. Hoagley whom I have known for

many years is now president of that company, and he and I had

several talks about it.

Q. Did you know of Mr. Freedman in connection with it—
Andrew Freedman? A. I don't recall that Mr. Freedman had

anything to do with this. Of course he was a member of the Inter-

bQTOugh Rapid Transit Company's Board of Directors at that time

and I have no doubt Mr. Shonts mentioned it to that board.

Q. Yes. Well, didn't Mr. Freedman always have an interest

in the Longacre Company ? A. I have never heard that.

Q. Leading back to the days of Mr. Croker? A. ISTot that I

know of.

Q. When it was the Manhattan Transit Company ? You heard

of the Manhattan Transit? A. First I have ever heard Mr.

Freedman's name associated with the Longacre Company was

when you mentioned it here this morning.
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Q. Well, I got it from publications away back in 1912, at the

time these litigations were on. All right. Well, who else did you

meet other than Mr. Untermyer in connection with the Longaere

Company ? A. Why, that is all I recall at the meetings where

Mr. Untermyer was present.

Q. Well, supposing he wasn't present. A. After that it seemed

to fall by the wayside, then they had a new president for the Long-

acre Company, and I talked with him, or he with me, several

times about it. His name is Shore, Jim Shore— Mr. James

Shore. I have known him a great many years, and it was simply

conversation between he and I.

Q. Well, that was after it had fallen by the wayside ? A. That

was after the proposition had fallen, so far as Mr. Unteranyer was

concerned.

Q. Yes. Well, I am interested in the persons that you met

before the proposition fell. A. I don't recall anyone, although I

think there were twO' or three other gentlemen present. Mr.

Shonts, I understand, made the appointment, because he told me
to go to Mr. Untermyer' s office.

Q. Well, what was the proposition that fell? A. Why, the

proposition was that they wanted us to furnish them with power

;

they Imowing that we had some surplus power in our power houses,

and they iigured that they could buy power from us at a pro-fit to

us that would be cheaper to them than it would by installing their

own plant. And I agreed with them on that basis. I am satisfied

from figures that if such a company has a right to do business,

we can furnish them power for a lower figure than they can afford

to build a plant for and we can make some profit on it, and so

can they.

Q. What did you figure you could get a year for the surplus

power that you could produce ? A. Why, at that time they only

asked us for 50,000,000 a year, as Mr. Statt has testified. As te

the profits that we could get out of that

—

Q. Yes, but you were figairing on a larger volume than that,

weren't you? A. We didn't figure on a larger volume, but we

knew that we had a very much larger volume that we could dis-

pose of providing we could find a customer, and we could legally

deliver it.
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Q. You previously testified that you thought you might make
two million, two and a half millioji a year, with a possible chance

of more. A. I believe we can, and still believe so.

Q. Well, that amount would be larger now, on account of your

lai^r power production, Avouldn't it ? A. Well, we had arranged

— when I gave that testimony— we had arranged to put in the

power ; that Mr. Statt has testified to— the changes that are to be

made there so that we are going to materially enlarge our plants.

Q. Yes; Mr. Statfs testimony this morning shows an annual

surplus, possible surphis, of 1,000,000,000 ; that is kilowatt hours,

isn't it ? A. Yes.

Q. A possible surplus of 1,000,000,000 kilowatt hours— what

would be your profit on that ? A. Well, I am unable to say at

this time, because the ratio of profit on delivering 1,000,000,000

surplus, if that is the figure to use, would be changed very mate-

rially from the ratio that we had to figure when we figure only

fifty (50,000,000).

Q. Yes. Well, it would amount to a good deal more than two

million and a half a year? A. Well, I am satisfied to stand on

that; we are satisfied to start in making two millions and a half,

if we can find a customer to get it, and get in a position where

we can legally deliver it. That is inducement enough for xis to

go into that kind of business.

Q. Well, upon what rock did this negotiation break? A.

Why.—

Senator Thompson.— The ratio of profit, assuming that the

cost is .4, and assuming the negotiation is for 1.1, as you testified,

it would make a profit of $7,000,000 a year if you sold a thousand

million.

Mr. Moss.— $7,000,000.

Mr. ITedley.— Well, you are making figures that are 100 per

cent perfection and—
Senator Thompson.— Oh, yes, this is theoretical.

Mr. Hedley.— And it is almost like dreaming.

Senator Thompson.— A million dollars don't scare me any

more.
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Mr. Hedley.— Gentlemen, it is very apparent that if tlie Inter-

borough Rapid Transit Company can in some legal form sell its

surplus power, produced by the work of its machinery that is

already bought, and make anything from about one hundred to

one hundred and fifty thousand dollars a year, it is a good business

to do it. It is good business for the city of New York, too; it

would enter into the contract with the city, now that it has bought

an interest in the money earned on subway and money earned on

the elevated, so that if we could make some arrangement whereby

we can make a profit out of our surplus power, why, the city par-

ticipates in that profit.

Senator Thompson.— Your contracts are not by reason of the

city having the benefit ? A. Well, that is, before any plants can be

put up that would utilize it, the city would be our partner, par-

ticipating in the earnings.

Q. (Mr. Moss.) You reached a point where 1.1 cent per kilo-

watt hour was practically agreed on, didn't you? A. No, not

that I ever knew of.

Q. Well, who spoke that for you ? A. Why, as I recall it, I

started at one and a tenth cent; in the dicussions we did drop

down to a cent— that we would furnish it for a cent.

Q. Did they agree to pay a cent ? A. No, they did not.

Q. Now, listen to this question and answer :
" Q. How many

million dollars was it proposed to pay to the Interborough Com-

pany? A. Not any fixed sum of money, as I recall; whatever

they used they were to pay a cent and a tenth per kilowatt, flat.

I thought we would be able to make a couple of million dollars a

year." Didn't they agree to pay a cent and a tenth ? A. No, I

don't—
Q. You said there that they did. A. I didn't say that they

agreed to.

Q. But they were to. A. That is what we were striving to get

them to pay.

Q. What did they say they would pay? A. They didn't say

that they would pay anything, as I remember, but I have in mind

clearly that I set the price at a cent and a tenth and in talking the

matter over with Mr. Shonts on several occasions, he and I agreed
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orally that we would go down to a cent; and I think that Mr.

Shonts mentioned a cent to the electric lighting people. But I

have never heard that they committed themselves to pay a cent.

Q. Well, you say that they asked— they brought it up— they

asked for this transaction, the culminating of it. Didn't they ever

agree to do anything, or propose to pay any amount ? A. Theway the

matter came to me from the Longacre Company, as I recall it, it

came from Mr. Shonts ; and Mr. Shonts asked me to go into it and

find out what we could do, they furnishing the figure that they

wanted to start in on the contract, of about fifty millions a year.

Mr. Statt then immediately proceeded to prepare figures to show

what we could do and what we could afford to furnish it for. And
at that time we set a cent and a tenth. Then there were one

or two meetings, that I have already told you about, where they

were not satisfied with the price— that is, the Longacre Com-

pany ; they wanted to get down— have it cheaper. I didn't agree

at the meetings to furnish it any cheaper. But at subsequent con-

ferences I had with Mr. Shouts I did tell him that we could fur-

nish it for a cent, and make a good deal of money; and whether

he conveyed that to the Longacre people or not, I don't know.

Senator Thompson.— Were you satisfied with these figures—
that to buy it from you at a cent and a tenth was cheaper than if

they erected their own plant ? A. In that volume, I believe it is.

Senator Thompson.— You do? A. Yes, sir, in that volume;

when you consider the load factor they'd have and the distribution

they would have to have, the distributing system they would hav&

to have to deliver fifty millions, I think a cent and a tenth would

be less money than they could produce it for.

Senator Thompson.— But they would have to distribute it after

they bought it. A. They would have to come to our sub-stations

and get it.

Senator Thompson.— You'd sell it? A. From sub-stations

or—
Senator Thompson.— Well, what voltage would you sell to them

at? What voltage would you have? A. Why, we are running;

11,000 volts, and—
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Sena-tor Thoimpson.— They would take it at ll^OOOv A. We
didn'^t get intoi that detail— as to whether it is goiiag to be reduced.

Senator Thompson.— Well, that is the way you made it—
11,000; you generated 11,000. That is direct or al'tematiiig cur-

rent ? May I ask you another question : What cycle do you use

in distributing ? A. 11,000 ; 60-cycle (witness is corrected hy

gentleman present) ; 25-cycle; we had two 60's, we took them out

and piit in the 25.

Mr. Moss.— Now, will you give me, as nearly as you can, the

conversation that occurred the first time you met Mr. Untermyer ?

I want to know what Shonts said and what Mr. Untermyer said

and what you said. A. Well, I will, sir, but it's four or five or six

years.

Q. I know I am asking you to do something difficult. But now
try it. A. As I recall it, Mr. Shonts told me there was going to

be a meeting between the Longaore and the Interborough as to

furnishing power, and asked me to go down to Mr. Untermyer5 s

ofSce. I went there, and Mr. Statt with me, and I had Mr. Statt's

figures with me at the time. And I think Mr. Untermyer asked

what we'd furnish it for. And I took the position there at that

time, at a cent asd a tenth. " Oh," he says, "" that is out of the

(jiiesti-on. That is too high," " Well," I said, ''^ that is what we'd

have to get for it." And that is about all I recall took place.

Q. Well, now, the second meeting ? A. At the second meeting,

as I recall that, the question was as to where we would deliver the

power, and the price, as was discussed to-day. And I don't recall

that we ever, in my presence, mentioned a figTire that was less than

a cent and a tenth. But, as I told you, at subsequent talks I had

with Mr. Shonts, I told him that I would recommend going down

to a cent, and we'd make some money on that. Now, whether he

conveyed that to the electric light people or not, I don't know.

Q. Was anything discussed other than the price that was to

be charged ? A. No, I don't recall that there was anything else,

other than the price and volume; they were the only things we

talked about.

Q'. Did this matter fail because you couldn't get together on

the price ? A. Well, that is as far as I know. I don't know any-

thing about the financial rating of that company.
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Q. You spoke of it as " fallen by the wayside," and then you
spoke of it as splitting on a rock. What did it split on ? A. Did
I speak of " splitting on a rock " ?

Q. Well, your phrase, then, " falling by the wayside." What
made it fall ? A. Why, when I said it " fell by the wayside," I

meant there was no final contract arranged for. And I don't know
what made it fall by the wayside.

Q. Didn't you talk to Mr. Shonts about it again ? A. Oh, yes

;

I have talked to Mr. Shonts about it.

Q. Didn't he tell you what made it fall by the wayside? A.

JSTo, sir.

Q. Did you ask him ? A. Of course, outside of this fact, we
have always had doubt as to whether we had in our charter a right,

a legal right—
Q. You had that doubt when you began the consultation, didn't

you ? A. Yes, sir.

Q. Did you ask Mr. Untermyer about it ? A. Xo ; I didn't ask

him.

Q. Was he spoken to on that subject, so far as you know ? A.

l^ot as far as I know. But I know we did have some litigation

on the matter; some years ago we were furnishing power to the

New York City Interborough—
Q. What was the result of that litigation? A. The result of

that litigation was that the Interborough won its case; and the

decision of the Court was, if I recall it right, at that time, that we
had a right to sell that power to a railroad.

Q. Well, did it say that you hadn't a right to sell it to anyone

else?

Mr. Quackenbush.— Well, Mr. Moss, my opinion about this,

which has perhaps had something to do with this thing that you

are inquiring into, has been that it would be unsafe for the Inter-

borough Company to enter into a firm contract to sell power to any

other than railroad companies, without additional legislation. In

1910 this matter was before the Lcigislature, when the Public Service

Commission law was entirely rewritten and amended. I spent

many weeks there with the committee— Mr. Parker was chair-

man— and the best that was done in the way of reaching this

A 31
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question was to put into that statute a definition of an electrical

corporation as an exception. Which, not presuming to quote pre-

cisely, is that a railroad company which is selling to a railroad or

street railroad company, or to its own tunnels, but not to others, is

not within the provisions. And the litigation that we had over our

sale to the ~Sew York City Interborough and o-ur tax litigation satis-

fied me that while the Court had sustained us in that limited sale

cf our surplus power, that it was a very grave question whether

they would if we undertook to practically go into the electric

development business. And I will say here that in respect to this

matter I still have that doubt, and I should be very glad if we

could have the co-operation of this Committee to bring about

legislation on that subject. I think that very likely these doubts

which I have expressed now and which I expressed to Mr. Shouts in

1911 and '12, have had something to do with that impression

that Mr. Hedley has given you.

Senator Thompson.— You have made a brief on that ?

Mr. Quackenbush.— We have briefs on these various cases that

we have, and—
Senator Thompson.— On the question as to whether or not the

Interborough had the right to sell its surplus power?

Mr. Quackenbush.— I looked this morning to see if I could iind

a brief on this precise question, and I wasn't able, among our

files, on hurried examination, to find one. I have a sort of hurried

impression, on talking with one of my assistants, that we had

compiled that.

Senator'^Thompson.—I think, if there is any special law needed—
for instance, if it turns out at the end of this that it can be effected

by a law, I think it would be the disposition of this Committee

to help you out to the extent of recommending it.

Mr. Quackenbush.— Well, I am very glad to hear that, and I

shall have a further search in the files and if we haven't the brief

I will prepare one and submit it here.

Senator Thompson.— It is a very far-reaching proposition

;

because you have here a better plant, you are producing a better

class of goods than the present supplying company. You are pro-
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ducing electricity at 11,000 volts, yours is 25-cycle power, which

is the best class for power piurposes that has been discovered up

to date, and you also make an alternating current, which is better

than a great deal of the power now in use for private lighting

purposes. And not only that, but the city being a partner, why,

it isn't a very far-fetched proposition that this power be used by

the city to light its own streets, and things of that kind. It has

a far-reaching effect. And the amount of machinery that you have

considered, the productive ability runs away up into a very large

amount.

Mr. Quackenbush.— Well, we appreciate that, sir, and will be

very glad to have the co-operation of the Committee and its coun-

sel. I might point out that in dealing with this to-day, I am con-

fronted with what might be described as a more favorable situa-

tion than I was in dealing with it in 1911.

Senator Thompson.— I see.

Mr. Quackenbush.— And I would say that my suggestion to

Mr. Shonts in respect to this very matter was that the contract with

the city being possible and imminent, it would be altogether wise

to defer making any arrangements until we had such relations with

tlie city that we might expect the co-operation of the city and the

state authorities.

Senator Thompson.— By way of comparison, for the record

here, where it will be handy when we refer to it— but according

to the report of the 'New York Edison Company for the year 1914,

their entire production for that year was between six hundred and

seven hundred million kilowatts— about six hundred and fifty

millions of kilowatts. jSTow, I see here that the capacity of this

plant appears to be a thousand millions. So by comparison— and

they are furnishing the entire island of Manhattan, except, of

course, such as have private plants of their O'wn.

Mr. Quackenbush.— I think Mr. Hedley will tell you, Mr.

Chairman, that a good portion of this surplus that you are dis-

cussing now, is now under consideration between our officers and

the Public Service Commissioners and the officers of the Brooklyn

Kapid Transit. I think some way can be found to take care of



964 Investigation op Public Seevice Commissions

their needs; so that it is a very live question with us. But in

regard to the views which I entertained in 1911, and ahout that

time, I think that I don't' need to more than suggest to the Chair-

man and counsel that if we had made such a contract as was pro-

posed or discussed, we would immediately have had an injunction

from the hands of the Edison people to test it; and I don't criticise

them for doing it, because it is a fair question as to whether we

could do it or not.

Mr. Moss.— Well, they did their best to put the Longacre Com-

pany out of business, and they failed?

Mr. Quackenbush.— Well, I didn't think it was possible for

the Interborough Rapid Transit Company, when it was negotiating

with the city of New York, to build rapid transit railroads, to

have a collateral question about its being engaged in electrical

business. That was my judgment; I now, as I reflect back over

the five years, think it was good judgment.

Senator Thompson.— Well, of course, it is a question of legisla-

tion ; here we find, as in other matters, where you need legislation

you haven't got it.

Mr. Qnackenbush.—^ Well, I didn't think, in those years, which

were critical years, that it was time for us.

Mr. Moss.— I suppose, Mr. Chairman, competition would tend

to relieve the present heavy rates ?

Senator Thompson.— Well, if you relieve the rates, as soon as

you relieve the rates on that portion of the output, it comes under

the peak or comes away from the peak, you find that your marking

would double up very soon. The rates for lighting for domestic

pui'poses here are high.

ilr. Moss.— Yes.

Senator Thompson.— You see, as we are beginning to find out

that at three mills, three^tenths of a mill per kilowatt, which they

could produce it for, you will find that means a third of a cent a

kilowatt ; that is the cost of production. Well, now they are selling

it for eight cents, which is pretty nearly twenty-four times the

cost of production, for domestic lighting purposes. Do you see ?
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Mr. Quackenbush.— Those figures, Mr. Chairman, if I under-

stand right, do not allow anything for your overhead or your in-

vestment ?

Senator Thompson.— I understand that. But allowing for over-

head, it couldn't bring it up to over five million.

Mr. Quackenbush.— Well, now, you have got me
;
you have got

beyond me.

Mr. Moss.— Mr. Hedley, did you hear that anyone wanted a

commission to bring this business about? A. (Mr. Hedley.) I

heard you say so this morning.

Q. Did you ever hear it before ? From anyone ? A. No, sir

;

you are the first man I ever heard utter that.

Q. Well, I have been asking questions on that line. I am ask-

you, too. AU right. I have no further use for Mr. Hedley

at this time.

Mr. Quackenbush.— Mr. Chairman, if you are interested in

that question of cost, Mr. Statt has figures here. In fact, the

figuring we have is more up to date than the figures you told me
about.

Mr. Moss.— We will excuse Mr. Hedley so he can go about

his work.

Senator Thompson.— If we can be of any sendee to you in this

matter, we will be glad to do it.

Mr. Quackenbush.— Do you want to get these figures now ?

Senator Thompson (to Mr. Moss).— Do you want to get these

figures now ?

Mr. Moss.— Yes, while he is here.

Mr. Statt takes the stand.

Mr. Moss.— You know what we want.

Mr. Statt.— The total cost of production of power, including

fixed charges, was for the two power plants as follows : The 74th
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Street s^tatio'ii gave a total cost of .7718 cents per kilowatt hour;

the 59th Street plant gave a total cost of .6975 cents per kilowatt

hour.

Senator Thompson.— That is, taking in investment ? A. Yes

;

that is taking in investment, taxes, all charges, and also an allow-

ance for amortization. The whole basis of it is pretty long.

Senator Thompson.—^When will we have a copy of that?

Mr. Moss.— That is the simplest way.

SenatcT Thompson (to Mr. Quackenbush).— Can you let us

have a copy of that ?

Mr. Quackenbush.— We will be very glad to do that.

Senator Thompson.— We will suspend now until 2 :30.

Eecess until 2 :30.

AFTERlSrOOlSr SESSION.

Held in Room 507.

The Committee came to order at 2 : 30 p. m.

Mr. Seney Plummer, counsel of the Longacre Company, is pres-

ent to testify.

Mr. Moss (indicating witness chair).— Mr. Plummer, will you

take that chair right there?

Mr. Plummee is sworn and takes witness chair.

Senator Thompson.— I will read this into the record.

George F. Thompson, Chairman, Thompson Legislative In-

A'cstigating Committee, City of New York:

Dear Sir.— We believe that it is within your power to

investigate and put a stop to the abuse of " listening in " on

the telephone wires of private citizens, which abuse has been

proven without a question of doubt.
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With a view of finding out those responsible for this abuse

we, the undersigned, respectfully request that you begin this

investigation.

"Very respectfully,

W. E. Eaely, 223 South Fourth street, Brooklyn;

James J. McGinty, 72 South Second street, Brooklyn;

Peter J. Waed, 151 South Second street (2813 Green-

podnt. Telephone No.)

;

Feais-cis S. McAvoy, 516 West 153rd street;

George W. Simpson, 51 Chambers street, ISTew York

City;

Wakeman & McLavin, Inc.
;

H. Ferbee,

Joseph S. Eyan.

SenatoT Thompson.— Counsel is requested to look into this

matter.

Mr. Moss.— Do you make any direction about calling witnesses

now?

Senator Tho'mpson.— Well, the counsel better look into it and

report and call witnesses under very short notice. Of course, you

have certain plans, and this might interfere with it— to take it up

right away. You can take it up and report, and we will see.

Mr. Moss.— I see.

Senator Thompson.— All right.

Mr. Moss.— Take it up as a matter that may b© investigated.

Senator Thompson.— Well, as a matter that should be investi-

gated. I think in the first place you better get into communication

with the ]^ew York Telephone Company and see what information

they have for us on the subject.

Senator Lawson.— Also with the district attorney.

Senator Thompson.— Senator Lawson suggested we also com-

municate with the district attorneys of the two counties— New

York and Kings. But in the first place the telephone company

probably have got some information on the subject.
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Testimony of Seney Plummee.

Mr. Moss.— Mr. Plummer, give your name in full, please.

Mr. Plummer.— Seney Plummer.

Q. And you are a member of the firm of Thacher— A. I am
associated with the firm of Simpson, Thacher & Bartlett. We are

the attorneys for the Longacre Electric Light & Power Company.

Q. How long have you been such attorneys ? A. I think since

1912— I know.

Mr. Moss.— Mr. Chairman, Mr. Plummer came up with some

of the witnesses this morning that I had subpoenaed from the

Longacre Company, and realizing that those who knew the most

were not available, Mr. Plummer came up in a very pleasant spirit

and offered to supplement the testimony with such facts as a

lawyer might be able to give us. As this matter of the Longacre

Company may become very interesting before we finish with it,

I think that we should accept what you can give us, Mr. Plummer.

Q. When did you become connected with that company ? A. I

think 1912— 1911 or 1912.

Q. At the time that you became interested in the affairs of that

company, had the negotiations with the Interborough Company
that were heard of this morning been discontinued? A. I never

had heard of them until this morning.

Q. You never heard of those negotiations until this morning?

A. I^othing.

Q. Now, what was the nature of that business when you first

became interested in it ? A. At the time we became counsel for

the Longacre Company, it was engaged in litigation in the attempt

to have its franchise established by the courts; prior to the time

when we became counsel for the company it had been through the

mill once or twice; and the first, as appears from the reports—
law reports (I digest the facts)— was back in 1906.

Q. Yes
;
give us a reference to the case, if you have it there—

to the reports. A. Yes. At that time, the Longacre Company,

having acquired the franchise which originally belonged to the

American Electric Illuminating Company, applied for space in

the ducts of the Consolidated Subway Company. I thinlc Mr.
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Untermyer was wrong when he called it the Empire. And that

was opposed, that application, by the—

•

Q. The Consolidated carries the high-tension wires, doesn't it?

A. Yes.

Q. And the Empire the low-tension ? A. The low-tension. The

Consolidated Subway Company declined to grant space and a writ

of mandamus was sued out by the Longacre Company, which was

granted by Judge Dowling, and the report is 51 Miscellaneous, 407.

The Consolidated Subway Company appealed to the Appellate

Division, which afErmed the mandamus; that is 117 Appellate

Division, 80. And that was affirmed in the Court of Appeals, 188

ISTew York, 361. The title of that case is, " Matter of Longacre

Electric Light & Power Company."

Mr. Moss.— Yes.

Mr. Pluinmer.— The Longacre Company then applied to the

Public Service Commission for authority tO' issue securities and

in that application it was opposed by the New York Edison Com-

pany. Its application was denied by the Public Service Commis-

sion on ten grounds, every one of which was reversed by the

Appellate Division.

Q. What were the principal grounds of those ten ? A. Well, I

don't know; I don't remember.

Q. Do they appear? A. They are all set out in the opinion

of the Appellate Division, in 137 Appellate Division, 810.

Mr. Moss.— I am going to study that.

Mr. Plummer.— An appeal from, that order of the Appellate

Division was affirmed by the Court of Appeals, 199 New York,

254. The title of that case is, " People ex rel Longacre Electric

Light & Power Company versus Public Service Commission." I

would like to correct my statem^ent about the Court of Appeals.

The Court of Appeals dismissed the appeal on the ground that it

was not affirmed. . So the case went back to the Public Service

Commission again, and again it was oj)posed ; the Longacre Com-

pany was opposed by the New York Edison Compajiy.

Q. That company was the opponent consistently throughout,

wasn't it ? A. Yes.
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Q. Who represented the Edison Company? A. Beardsley,

Hommens & Taylor.

Q. Were there any other counsel in the cases ? A. On the

appeals there were other counsel; Judge Morgan O'Brien argued

one of the appeals in the Appellate Division, I think; Judge

Parker, Mr. Stanchiield, former Judge Haight, in the Court of

Appeals.

Mr. Moss.— And they are all familiar names, Mr. Chairman.

Senator Thompson.— Did they try all the law suits here ? A.

Those are appeals.

Q. (Mr. Moss.) Well, the attorneys, Beardsley and Hemmens,

are the regular attorneys for the Edison Company? A. Yes;

I believe so.

Mr. Moss.— Yes.

Mr. Plummer.— The Longacre Company then applied again

to the Public Service Commission for authority to issue stock

and bonds and that was granted ; then the New York Edison Com-

pany sued a writ of certiorari from that decision and the Appellate

Division affirmed the Public Service Commission; that is 151

Appellate Division, 832. The Edison Company appealed to the

Court of Appeals which, four to three, reversed the Appellate Divi-

sion on the gTound that the Longacre Company should have had

a certificate of public convenience and necessity as required by the

Public Service Commissions law.

Q. Do you remember how the Court of Appeals bench divided ?

A. I know Judge CuUin, and William Parker were the minority

;

Judge Cullin wrote the majority opinion, and I think there were

Judges Cuddeback, Hogan and Werner, who concurred with him.

Q. Yes. A. I am not certain. The title of that case is,

" People ex rel JSTew York Edison Company versus Willcox and

others and the Longacre Electric Light and Power Company."

Then we went before the Public Service Commission again, and

the Public Service Commission granted the certificate of public

convenience and necessity. The New York Edison Company

opposed that and appealed to the Appellate Division which affirmed

the act of the Public Service Commission; that is 158 Appellate
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Division, 878, and that was in turn affirmed by the Court of

Appeals, 210 New ork, 527. The title of that case is, " People

ex rel New York Edison Company versus McCall and others, and

the Longacre Electric Light and Power Company," that was.

Q. Well, wasn't there some litigation about the effort to get per-

mission to issue stocks and bonds? A. Yes, I have spoken of

that.

Q. That is included in your statement? A. That is included.

That was really taken up twice by the Public Service Commission.

The first time they denied it, on those ten grounds that I spoke of,

and the second time they granted permission.

Q. Did you make an effort to put the wires into the conduits ?

A. Oh, yes.

Q. State the opposition that you met? A. Well, that was

before the Simpson, Thatcher and Bartlett Company had any-

thing to do—
Q. Yes. A. — with the Longacre Company; at the time we

became counsel for it, it was operating.

Q. Do you know anything about an agreement between the

Longacre Company and the Hudson and Manhattan Company,

the McAdoo tubes ? A. There is such an agreement which is filed

with the Public Service Commission.

Q. And what is the general purport of that agreement ? A. I

suppose it has a public record.

Q. I know, but you have the general content of it. A. Well,

I was just thinking about whether this is a privileged communica-

tion that I—
Q. This is a public record. A. And the general purport of

that is that the Longacre Company pays the Hudson and ]\Ian-

hattan Company, I think, the fifteen hundred dollars a month —
I am not certain about these figures— for which it is entitled to

receive a certain amount of electric current.

Q. Yes. A. The amount I don't remember.

Q. Was there any question raised in that case about the power

of the Hudson and Manhattan Company to enter into such an

agreement ? A. Well, I had nothing to do personally with it.

Q. Have you heard of any such question being raised ? A.

With that agreement I tmderstand that the question was dis-

cussed.
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Q. What is considered ? A. What is considered.

Q. But the contract was made? A. The contract was made.

Q. And the companies entered into the contract? Plow long

has it been in force ? A. I think for about a year and a half.

Q. Well, by that contract the plan is that the Longacre Com-

pany gets some of the surplus electricity of the Hudson River

tubes ? A. Yes.

Q. Which they have the privilege of marketing to private con-

sumers ? A. That is it.

Q. Are there any other contracts of that kind? A. I don't

know of any.

Q. I have understood that there may be passed a plan for the

building of a power plant on the Hackensack meadows, do you

know anything about that ? A. !N"o.

Q. Do you know the rate between the two companies ? A. No,

I don't.

Q. Or the amount of electricity to be supplied ? A. The con-

tract, of course, would tell, but I don't know.

Q. Yes, of course, but I thought perhaps you would know. Do
you know whether there has been any discussion of a plan by the

company for handling surplus power from large buildings ? A.

No, I don't know of that. That would be within the operating end

for which—
Q. I know, but that is what I want to get at. Who is there in

the Longacre Company that can come here and tell us about those

things ? A. I think Mr. Gossler probably could.

Q. Where is Mr. Gossler ? A. He was in Baltimore yesterday.

Q. Doesn't he live in New York City? A. He lives in New
Canaan.

Q. New Canaan? That is, Connecticut? A. But I believe

that he can be here the day after to-morrow.

Q. We would be very glad to have him come at his convenience

;

that is for the day after to-morrow. A. I will try to have him

here then.

Mr. Moss.— All right.

Senator Thompson.—• Then we will depend on that.
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Mr. Plummer.— Don't depend too strong, but I will do my
best.

Mr. Moss.— Suppose I send a subpoena to you, not for service

in a formal way, but so tbat you will bave a record of it.

Mr. Plummer.— Well, you can take my word for it, Mr. Moss,

tbat I will try to bave bim bere.

Q. Yes, or I will write a note and put in tbe date — some-

tbing to bring to bis attention. A. Yes.

Q. I want to bave sometbing tbat you can sbow to bim. A. I

can give you if you are interested in tbe opposition wbieb tbe

Longacre Company bas bad from tbe Edison Company.

Q. I would like to know all tbat you can give us. A. Tbat is

anotber— tbe Longacre Company some years ago issued bonds

witbout obtaining tbe approval of tbe Commission, of gas, elec-

tricity ; tbat is, tbe legality of tbose bonds bas always been in ques-

tion. Tbey were purcbased and action to foreclose tbe bonds was

begun. It came on for trial before Judge Greenbaum, wbo in

one of bis findings of fact found tbat tbe New York Edison Com-

pany was tbe person wbo bad purcbased tbe bonds and was bring-

ing tbe action to foreclose tbem.

Q. Yes. Now, let us get into tbat a little more closely. Tbere

was five bundred tbousand dollars wortb of old bonds, wasn't

tbere? A. Yes.

Q. Tbat was found in tbe estimate of William IT. Kelley, a

former local justice, but I don't know bow many were in bis

estate. Tbere were some. Yes, tbere was quite a buncb in bis

estate. Cbarles F. Murpby was bis executor, wasn't be ? A. His

executor.

Q. And Cbarles F. Murpby as tbe executor of William H.

Kelley sold tbese bonds to a number of people ? A. Yes.

Q. Some cbaritable societies turned xip as o^vners of tbese bonds ?

A. Yes.

Q. Well, wben all of tbe efforts tbat you have detailed to put tbe

Longacre Company out of business bad failed, tben tbe holders of

these bonds acting in the interests of the Edison Company, as I

understand you, Judge Greenbaum— A. Judge Greenbaum—
Q. Brought an action to foreclose that mortgage? A. Yes.
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Q. And as the mortgage called for five hundred thousand dol-

lars, it would have been a tidy sum for the Longacre People to

raise. A. Yes.

Q. And that action went on before Judge Greenbaum and it

was contended on behalf of the Longacre Company that the action

was maintained in good faith, wasn't it ? A. In effect it was.

Q. Substantially that, that it was not an action by the trustee

which was the security company, wasn't it? A. The Metropolr

itan Trust Company.

Q. The Metropolitan Trust Company was not really acting for

the bondholders, but was acting for the Edison Company? A.

Well, in effect it was something like that.

Q. In effect, and that action resulted in a finding by Judge

Greenbaum such as you have indicated now ? A. Yes.

Q. So that action to foreclose was practically knocked out ? A.

That action was denied.

Q. Dismissed? A. IN'o', I will tell you; the situation is very

complicated.

Q. Yes. A. The Longacre Company's principal defense was

that the coupons on those bonds had never been presented for

payment.

Q. Yes. A. And it deposited in court the amount of all of

those coupons. The plaintiff objected to that being done, and

insisted that it had an absolute right to foreclose, but Judge Green-

baum held that he would dismiss the bill if that amount was

deposited in court, which was done. An appeal was then taken

from that decision of Judge Greenbaum's to the Appellate Division

1 y the plaintiff in the action, while the appeal was pending some

subsequent coupons were presented for payment at the otfice of

the Longacre Comjjany, and were paid and that fact being shown

the Appellate Division dismissed the appeal. There was some

question as to the form in which that order of dismissal was

entered or should have been entered, and the Longacre Company,

I believe, is appealing or striving to dismiss ah appeal from that

on the ground that it was not final. The, Metropolitan Trust

Company is endeavoring to take it into the Court of Appeals at

the present time.

Q. That will do, Mr. Plummer.
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!Mr. Frank B. Lasher, after being sworn, testified as fol-

lows. Examination by Mr. Moss.

Q. Mr. Lasher, you are-iconnected with the Longacre Company
in what capacity? A. Director and auditor.

Q. Do you know anything about the contract wit;h the Hudson
and Manhattan Company? A. I know there is such a contract,

yes, sir.

Q. Have you a copy of it ? A. Yes, sir.

Q. Have you it here ? A. Not here.

Q. Do you know how much power the Longacre Company is to

supply ? A. I don't know the details of the contract.

Q. Do you know the price ? A. I know there is a minimum
price of fifteen hundred dollars a month ?

Q. Yes, but how is it measured ?

Senator Thompson.— You say you did not have the contract ?

A. Not with me.

Mr. Moss.— Well, you will be able to send it ? Can you send

it up this afternoon ? A. Yes, sir, I can get it up here in a few

minutes.

Q. Well, I wish you could. That is the particular point I want

to ask you about, Mr. Lasher. Go ahead and telephone.

(Mr. Lasher excused in order to bring contract.)

Senator Thompson.— You have been sworn before Mr. Stevens.

That was back in last September.

Mr. Moss.— That goes back before my time, doesn't it ?

Mr. Stevens.— That is a long time ago.

Mr. Moss. Let me see that contract, Mr. Lasher, and you can

be excused until the same time as Mr. Gossler comes.

(Examination of Mr. Stevens continued.)

Q. Did your former records show, Mr. Stevens— Mr, Stevens,

your company put in a bid for the Harlem River tunnel ? A,

Yes, sir.

Q. Now, I want to ask you this general question. Erom your

engineering experience, did you believe that tunnel upon which
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your proposition was based to be a thorougbly practical, useful and

serviceable tunnel ? A. Yes, sir.

Q. Its usefulness was demonstrated wasn't it ? A. Well—
Q. And its practicability and its economy? A. I thought so,

at least, yes. I won't bet on it.

Q. Did you examine the specifications and the contract draw-

ings, for all of those materials sufficiently to have an opinion as to

whether that proposition was loaded ? A. Was what ?

Q. Was loaded against your bid ? A. Well, I examined all of

the types that were proposed.

Q. Yes. A. And also the specifications, but I never formed

any such idea as that, Mr. Moss.

Q. Did you believe that you had a fair opportunity of bidding

there against other bidders ? A. Certainly, or I would not have

bid.

Q. You believed that when you made your bid ? A. Certainly.

Q. Have you had occasion to notice the construction that was

used in the tunnel that has been building there ? A. ISTo, sir. I

have given it no thought or observation since the bids were opened

and the contract was let. I have never been near it.

Q. You don't know how it was built ? A. No, sir.

Q. When the contractor lived up to the specifications ? A. No,

sir.

Q. Character of the concrete or anything? A. No, sir.

Q. Nothing of it ? A. I lived on the New York Central across

the bridge near there, that is all. I have passed there.

Q. Yes. A. Know nothing whatever about it.

Q. When you entered into some negotiations for the third-

tracking of the elevated railways were the propositions made in

your own name or were they made in the name of your company ?

A. My name.

Q. Was it the intention that that contract, if entered into, should

be taken up by your company, or was it the intention that you

should handle it personally? A. Handle it personally.

Q. Did you expect to have the help of the persons that were

interested in your company? A. I don't quite understand that

question.

Q. Well, there were persons who were directors and otherwise ?

A. No, 8Jr,



Report of Joint Legislative Committee 977

Q. And otherwise interested in your company ? A. ISTo, I gave

it no thought— no expectation of the sort.

Q. Among the persons that were interested in the J. F. Stevens

Company were J. O'Brien and jSTicholas Bradley. They were

both interested, weren't they ? A. They were stockholders, yes.

Q. Weren't they directors also? A. Well, I don't recall.

Q. I have a list of directors here. A. The records will show,

I presume.

Q. Wasn't Mr. Vanderlip interested? A. No, sir.

Q. Wasn't the National City Bank a stockholder? A. JSTo.

Q. Who first proposed to you that you should make an offer

upon that third-tracking? A. Mr. Shouts asked me if I would

consider the matter.

Q. What was said between you and him as to your com-

pensation ? A. I told him that it was a proposition that I didn't

consider any man could intelligently make a bid on. That it

was a matter that should be handled on a percentage.

Q. Well, what was said about the percentage ? A. Well, there

was considerable said about it. He asked me what I thought was

a proper compensation on a percentage basis. After some consid-

eration I told him fifteen per cent. We discussed the matter sev-

eral times. He demurred to it. He never made me a definite

offer, and we never agTced on any percentage.

Q. Did you know that ten per cent was tentatively agreed upon ?

A. Agreed upon between whom?

Q. In the board of directors. A. No, sir.

Q. Did you have in mind anything less than fifteen per eenl ?

A. Well, no, Mr. Moss, I was trading and I put my price hign.

Q. Well, then, you did ? A. I set a price so that it could be

cut down. I certainly did have something.

Q. But did you have a minimum beyond which you would not

allow a cut ? A. JSTo, sir. I can't say that I did.

Q. Did you state any figures which you would not go below ?

A. ISTow, I can't recall that. I think, in my own mind, that I

would not have gone below seven and one-half, but I wonld not

swear that I have stated that to anybody. It is a long time ago

now, and I don't recall it.
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Q. Well, it is in your mind tliat you might liave taJsen seven and

one-half per cent ? A. Why, yes.

Q. Did you know that the proposition went into the hoard of

directO'rs with a blank where the percentage would have been

written into the proposed contract? A. I don't recall that now.

I don't know whether it did or not.

Q. Do you remember the opposition that was made to the enter-

ing into such a contract with you—^the opposition that got into

the newspapers ? A. Oh, I remember reading things in the news-

papers at the time, but I don't recall it now.

Q. And do you notice who lead off in that opposition ? A. jSTo.

Q. In the Board of Estimate ? A. I don't remember now, Mr.

Moss.

Q. Wasn't Mr. McAneny the most prominent ? A. I think he

was.

Q. I just call attention to this clipping I have in my hand from

the World, July 24, 1913 —
Headline: McAneny Shows that the Stevens Company Could

Charge Percentage on Suh-Contractor s Commission in Addition

to Total Cost of Third-traching and Extension Work.

Then, prominently, the article follows: "Interborough Presi-

dent, McAneny, who objects to the contract as detrimental to the

city, believes it will be rejected."

Then, follows a statement of his objections.

A clipping here from the American. The first words in the

headline are : McA neny Sees Subway Grab Five Million Dollars

in Sew York.

When you were speaking of seven and a half per cent a moment

ago, was that to include financing ? A. Include what ?

Q. Your expenses of financing? A. I don't think so.

Q. Were you to be allowed for the expense of financing, expense

of bonds, tools, indemnity and so on— plant? A. Well, now, I

can't tell you that, Mr. Moss, but I don't think it allowed any

expense for financing.

Q. Xo. You had no plant, had you ? A. No.

Q. You were expecting to get the use of somebody's plant

weren't you ? A. To a certain extent, yes.
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Q. Yes, and your idea of seven and a half per cent included the

necessity of getting some plant ? A. Yes, undoubtedly.

Q. Included the necessity of raising the money didn't it ? A.
Well, I can't say as to that. I don't think so.

Q. Well, you would have to raise your own funds, wouldn't
you ? A. Oh, yes, I would have to raise money.

Q. That is what I mean, you would have to raise your own
funds? A. Yes.

Q. You would have to provide your o-wn tools, you would have
to take care of your own workmen ? A. Yes.

Q. Had you at that time any intention of including your com-

pany in that bargain ? A. ISTo, sir.

Q. Had your company any plant? A. We had some plant

working on the subway. A contract that we had, yes.

Q. Was it capable of doing this kind of work ? A. Ko, sir.

Q. Could it have been enlarged? A. Only added to, that is

all.

Q. Yes, if it had been added to, what would have been the

expense of the plant that was necessary ? A. Well, that would

require some figuring. I don't remember now.

Q. Can't you give it to us approximately? A. Well, I sup-

pose two or three hundred thousand dollars, but that is only

tentatively.

Q. Was your company a general contracting company ? A.

Yes, sir.

Q. Did your directors and the gentlemen interested in your

company know that you were going to make this personal proposi-

tion ? A. I don't think so.

Q. You didn't take them into your confidence at all ? A. ^o,

sir.

Q. What plans had you in mind about getting the money neces-

sary to carry on the work which you. offered to do? A. Well, I

had several plans; I thought with that contract, or a fair contract,

I could raise the money.

Q. In what way ? A. Well, I could borrow it.

Q. What bankers did you expect to use ? A. Well, I had no

particular ones in mind.
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Q. Did you have in mind any of the persons or any of the inter-

ests that were represented in your company? A. No, not par-

ticularly. My plan was entirely vague as far as money was con-

cerned.

Q. Didn't you expect to go to Vanderlip ? A. JSTo, sir, I didn't

think of it.

Q. Didn't you expect to go to his bank ? A. I hadn't any plans

formed.

Q. Hadn't you discussed the proljable proposed financial plans

with Mr. Shonts ? A. Yes, he asked me several times and I said

I thought I could raise the money.

Q. Did he ask you how you would ? A. ISTo, he didn't ask me
how, particularly.

Q. You would have discussed it with somebody, wouldn't you ?

A. Oh, yes.

Q. Well, now, you are a practical man, Mr. Shonts is a prac-

tical man. He was dealing with his board of directors and he

was taking into his board of directors a contract drawn up in

form to be made with you. ITow, wasn't the subject of the finan-

cing of this work discussed between you and Mr. Shonts ? A. Oh,

yes, he asked me if I coald raise the money, and I told him yes

with the proper contract.

Q. Yes ; but wasn't it discussed more than that ; weren't methods

discussed ? A. Oh, yes.

Q. Now, what methods were discussed? A. Well, he said

before the contract was signed, I had to assure him that I could

raise the money, and I told him I thought I could.

Q. Yes; but he put the contract before his board to be voted

upon and he certainly wouldn't do that until he knew how you

could raise th* money. A. Well, I don't know whether he did

that or not.

Q. Did Mr. Shonts offer to supply a plant? A. ISTo, sir.

Q. Did he offer to bring you in contact with people who would

provide a plant? A. No, sir.

Q. Did Mr. Shonts know that you would be' willing to take that

contract if you had to do the seven and one-half per cent ? A. Xo,

sir; I never made him any such proposition.

Q. I didn't say that you made a proposition to him, but did he

know it ? A. Well, I don't know that he knew it.
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Q. Didn't you tell him ? A. No, sir.

Q. What was the lowest figure that you have mentioned to Mr,

Shonts that you could do that work for ? A. Fifteen per cent.

Q. Didn't Mr. Shonts know that ten per cent could be written

in that contract ? A. I don't know, Mr. Moss, that he knew.

Q. Don't you know that ten per cent was talked of in the hoard

of directors as a percentage ? A. I don't know anything that was

talked of in the board of directors.

Q. Did the fifteen per cent that you wanted to get, include

fifteen per cent on the work of sub-contractors ? A. Yes, sir ; that

is what I claimed.

Q. On your own, and on the sub-contractors as well ? A. Well,

if some sub-contractor was paid a certain amount for doing the

work, the fifteen per cent would carry that.

Q. What percentage upon the entire cost of that job could you

have made under that arrangement that you had in mind ? More

than fifteen per cent on the entire cost, couldn't you ? A. Do you

mean in amount?

Q. Yes. A. Well, that would depend entirely on the amount

of the contract.

Q. Yes, but did you have in mind an arrangement where the

total amount that you might receive as commission on this contract

might have more than fifteen per cent on the cost of it ? A. Well,

if you take the percentage applying to the subcontractors.

Q. Yes. A. It would.

Q. Well, how much ; that is, what per cent above fifteen could

you have made ? A. I couldn't have made any more.

Q. What percentage in addition to fifteen per cent could you

have made on the total cost ? A. I don't think I understand the

question. Fifteen per cent is a maximum that was discussed.

Q. Yes. A. And on the total cost of the work.

Q. If you sublet it all at a ten per cent profit, would you have

made fifteen per cent on the tqm? A. I suppose so; yes.

Q. Well, that would have increased fifteen per cent, wouldn't

it ? A. Not to me.

Q. Well, but to the Company ? A. Yes.

Q. Yes ; did the Interborough propose or did Mr. Shonts pro-

pose any method by which you might be supplied with a plant?

A. With a plant?
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Q. Yes. A. No, sir ; I had to get my own plant.

Q. Did you know that the Interborough had a plant? A. ISTo.

Q. Did you know that the Interborough had resources and

capacities that could be utilized in this work? A. Why, I know
they had resources and capacities, but the question of whether—

Q. Did they have tools? A. I don't know that I know.

Q. Didn't you know that they had ? A. I knew that they had

a company, a construction company, I dou't know anything

about—
Q. Yes, a construction company, that is. A. Anything about

that, about their plants or their tools.

Q. Was there any conversation between you and Mr. Shonts,

which took in the possibilities of utilizing that construction com-

pany? A. ISTo', sir.

Q. When these objections were made by Mr. McAneny and

others to this proposed contract, what did you do about meeting

those objections? A. I didn't do anything.

Q. Did you talk it over with Mr. Shonts ? A. I don't thinlc I

did. I thought it was a matter for the Interborough, not for Mr.

Shonts.

Q. What did you figure approximately would be the construc-

tion cost of the work upon which the fifteen per cent would be

figured ? A. As I recall it now, it was anywhere from eleven to

fourteen million. I haven't that in my mind as I say it was a long

time ago.

Q. Well, it may have been a good deal more than that ? A. Yes.

Senator Thompson.—^Well, it covered the equipment to run

over twenty million ? A. I can't tell you, sir.

Q. Well, I think you testified that before. A. Perhaps so, I

don't recall it.

Q. The contract as formed and submitted to the Public Service

Commission did cover the equipment, didn't it ? A. I don't know,

but I think it did.

Q. Construction and equipment over the third-tracking also

covered the connections and the extensions ? A. Yes ; covered the

extensions.
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Q. You say the present third-tracking is costing in the neighbor-

hood of ten millions and that don't cover the connections or the

extensions ? A. I don't know that I paid any attention to it.

Q. (By Mr. Moss. ) Well, did any of the directors of the J. F.

Stevens Co'mpany speak so to you after they learned that you had

made this bid in your O'wn name? Did they talk to you about

it ? A. I don't recall that any of them ever did.

Q. Didn't Mr. O'Brien talk with you about it? A. He may

have, but I don't remember.

Q. Didn't Mr. O'Brien object to your attempting to take a con-

tract individually ? A. I don't recall any such objection.

Q. Did any of the directors object to your undertaking to do

that? A. Hot to my recollection.

Q. Did any of the directors say anything on that subject to

you ? A. I don't think they did.

Q. Did they ask that the contracts should be given to the com-

pany? A. No, sir.

Q. Did you know that they desired that the contracts should bo

given to the company ? A. l^o, sir.

Q. How did you come to lose this contract ? A. Well, I under-

stand that the Board of Estimate wouldn't pass it.

Q. Why wouldn't they pass it? A. I don't know.

Q. Who told you they wouldn't pass it? A. Why, only what

I saw in the newspapers— general impression

Q. Didn't you taUs with anybody? A. ISTo, sir.

Q. Did you ask Mr. Shonts why the Board of Estimate wouldn't

pass it? A. ISTo, sir.

Q. Did you take any interest in it at all? A. No; I just sat

back and waited.

Q. Weren't yO'U interested in the contract ? A. Why, of course,

I was interested.

Q. You wanted it, didn't you ? A. I did for a while
;
yes.

Q. As a matter of fact, Mr.— A. I testified last summer that

Mr. Shonts went to Europe. He was gone for a long time, and

when he got back, I was in very bad health and I paid no attention

to it. I supposed the matter was dead, as it was. Well, later on in

the fall, I think it was— the record will show— I heard that it

was common gossip that the work was going to be let, and a short
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time afterwards I saw Mr. Shonts, and in the course of conversa-

tioai I told him. I had heard that he said it hadn't been let. Then

he said to me, " Would you like to consider taking it yet ?" And
I said, " No." I never cared for it; from that day to this I never

exchanged a word vdth Mr. Shonts oi* any one else.

Q. You mean to say that you wouldn't care to take it with all

the profits that were in it ? A. No, I didn't care for it.

Q. Well, if you had been willing to take the job at seven and

one-half per cent, fifteen per cent would have been quite a profit,

wouldn't it? A. Yes, but I didn't want it.

Q. Why not? A. Well, I had had a bitter experience in con-

tracting. My company failed and I had made a mistake in trying

to finance the work myself, and I thought I could carry it through.

I lost a small-sized fortune in cash and contracting, and it had

kind of broken my spirit and I didn't want any more contracting.

I thought it better to stick to my legitimate business of

engineering.

Q. Didn't you find that the men who were associated in your

company resented your undertaking to handle this privately ? A.

They didn't express any resentment to me.

Q. Yes, but didn't you find it was so? A. Why, not to my
knowledge; no.

Q. Did those gentlemen withdraw their support? A. Which

gentlemen ?

Q. That were interested in the J. F. Stevens Company ? A. As

I say, I tried to finance the company until I couldn't do it any

longer. I never asked them for their support.

Q. Well, why didn't they support it? A. I don't know.

Q. Didn't they fail to support it when they realized that you

had bid for the third-tracking contract in your own name, and not

in the name of the company? A. They didn't support it, Mr.

Moss ; I don't know what the reason was.

Senator Thompson.— Who were associated with you? A.

J. O'Brien and Bradley.

Q. (By Mr. Moss.) Well, William E. Joyce was vice-president

of the National Surety ? A. Yes, sir ; he was one.

Q. He was one of them. Those men had plenty of money,

didn't they ? A. Well, I don't know.
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Q. It wasn't a bad contract, was it, that they failed on? A.
Which contract ?

Q. The contract that your company failed on; that wasn't a

bad contract was it ? A. Well, I thought it was a good contract.

Q. It was a contract for contractors to stand by, wasn't it? A.

I thought so.

Q. Had these men made any investment in the company at all ?

A. In the Stevens Company ?

Q. Yes. A. They had a certain amount of stock; yes.

Q. They had put their money into it to an extent, hadn't they ?

A. Yes, sir.

Q. Didn't they let this company fail out of resentment to you

for some reason ? A. Well, that may be, I can't say.

Q. That may be; now, just let us see what resentment they

might hare against you ? A. Well, I couldn't say. I can't enter

into their mind. They didn't express any to me because of any

contract.

Q. Why did you say they may have had some resentment ? A.

Why, anything is possible. I don't know what is in another man's

mind.

Q. Yes, but here you have it now that in this profitable contract

which your company had, these men who have established financial

ability, let it fail ? A. Yes, that is a fact.

Q. JSTow, they must have had some motive for it ? A. And I am
paying the debts yet.

Q. You are paying the debts ? A. Yes, personally.

Q. How much ? A. Well, I was obligated for a note, that was

for fifty thousand dollars. I am paying that in addition to all I

lost myself. The note is nearly paid.

Q. How much did you lose, if you care to state? A. Oh, one

hundred fifty to sixty or seventy thousand dollars, I couldn't tell

you without going into my books.

Q. ISTow, why would these men punish you, Mr. Stevens? A.

I don't know.

Q. Let me take each one of these directors : John F. Stevens,

president— well you are accounting for yourself, Mr. Stevens —
Charles B. Eddy, vice-president, who was he? A. Why, be is a

gentleman I have known for some time, but I don't think he held

any great amount of responsibility.
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Q. I know, but "what were his connections, his financial connec-

tions? A. He was supposed to be a friend of Mr. Bradley. I

have known Mr. Bradley for a great many years.

Q. Is he of the firm of Eddy, Flint & Company? A. I don't

think so.

Q. Well, wasn't he a representative of Brady? A. I don't

think so. I think Brady represented himself.

Q. 'Wasn't he associated, we will put it that way ? A. I never

heard of it as a fact, I don't know.

Q. Edward P. Shannon, secretary, who is he? A. He was my
secretary, he has been with me for years.

Q. He represented you? Or, at least, he did the writing for

you ? A. Oh, yes, in a clerical capacity.

Q. Well, we have already discussed Morgan and Judge O'Brien,

•Junior; well he represented his father, didn't he? A. Yes.

Q. And is in the firm vidth his fatlier now? A. Well, I think

he was at the time ; I haven't seen him for a long time. I don't

know where he is.

Q. The last Brady that you discussed is a son of Anthony

Brady, isn't he? A. Yes, sir.

Q. And William E. Joyce we have already mentioned ? Who
was Lytleton Fox? A. He was a son-in-law of Judge O'Brien.

Q. And is in the law firm with Judge O'Brien ? A. I think so.

Q. Who was Philip W. Henry ? A. Philip W. Henry was con-

sulting engineer down around Broad street. I think he is a

nephew of Mr. Vanderlip; I am not sure of that.

Q. A nephew of Mr. Vanderlip ? A. Some relation, I don't

know what.

Q. Didn't he represent Mr. Vanderlip ? A. No ; Mr. Vander-

lip had no interest, as I know, in the concern in any way at any

time.

Q. How much stock did Henry have, do you know? A. I

couldn't tell you now. Enough to qualify him as a director.

Q. Did Mr. Flenry ever furnish any money? A. No, sir.

Q. For the company ? Did you have any knowledge or relation

with the United States Eealty and Improvement Company? A.

What?

Q. United States Bealty and Improvement Company? A. In

connection with them ?
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Q. Yes. A. ISTo, sir.

Q. Any relation with them at all ? A. ISTo.

Q. Interested in any piece of business with them ? A. No.

Q. Did they have to finance anything for you? A. Did they

what?

Q. Did they have to finance anything for you ? A. ~So, sir.

Q. Did you have any interest in or relation with the Bradley

Company? A. !N"o, sir.

Q. You were entirely separated from them ? A. Entirely sep-

arated ; I had no connection in that way.

Q. Now, can you state any more definitely, why you wouldn't

take that elevated railroad contract, at fifteen per cent, if you 'could

have got it ? A. "Well, I tell you ; I was heartsick and broken over

my failure and I was sick physically.

Q. Yes, I know. A. I didn't want any of that on my hands.

Q. Yes, you were feeling bad because these men had turned

against you, and let you go down, weren't you ? A. JSTo, I haven't

any hard feelings against them at all.

Q. Well, you were feeling bad because these men had allowed

the failure of the firm ? A. I was feeling bad because I had made

a mess of it, of the company.

Q. Well, did they permit you to make a mess ? A. H'ni ?

Q. Did they permit you to make a mess? A. Well, they let

the company fail, that is all I can say.

Q. When this company with these directors took the bid for that

section in the Bronx, did they know that the proposition you had

made foT third-tracking was in your own name ? A. I don't think

so. I think when we took that contract, it was long before the

third-tracking came up.

Q. Yes, well, when that contract in the Bronx was taken, did

these directors vote on it? A. No, sir.

Q. Did they permit it to be done, knowingly ? A. Well, I took

the contract, and advised them afterwards, and no objection was

made.

Q. Well, after you had taken the contract for the company,,

they didn't object to it, did they ? A. No, sir.

Q. So the contract went on and they were bound to it as

directors because they knew it, and let it go on, isn't that so ? A.

They knew it after it was consummated, and didn't object.
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Q. Yes, it went on for a year with their knowledge, didn't it ?

A. Yes, sir.

Q. That is sufficient in law to bind the corporation ? A. Yes,

sir.

Q. And how was the money raised for the year, that you ran

on? A. We had a certain amount paid in for the stock.

Q. Yes. A. Into the company's treasury at my order. Then,

when I needed more money, I advanced the cash myself and on

company notes, and then I borrowed fifty thousand dollars in the

ocmpany's name. Then I endorsed the note at the bank. That

was gone when the company failed.

Q. How much more money would you have needed to carry

that contract through to success, that Bronx contract ? A. Well,

I think my statement at the time was one hundred to one hundred

and fifty thousand dollars.

Q. A hundred and fifty thousand dollars would have carried

it through? A. Why, I think so; yes.

Q. Why, the contract was two million, two hundred and fifty-

three thousand dollars. A. Yes.

Q. And it only needed one hundred and fifty thousand dollars?

A. But the plant was on when we got to' a point where our work

was nearly paying for itself.

Q. Yes. A. I needed not a great deal more plant, a little

working capital, that was all.

Q. How much profit did you figure was in that contract? A.

Why, I figured there ought to be ten per cent.

Q. That would have been two hundred and twenty-five thousand

dollars ? A. Yes, sir.

Q. And these financial magnates, if they had raised one hundred

and fifty thousand dollars, could have had the two hundred and

twenty-five thousand instead of that; you lost what you put in?

A. Well, they might have thought that I was mistaken on the

profits, I don't know.

Q. But they never said that to you, did they ? A. Well, some

of them questioned it. They thought there wasn't any amount of

profit.

Q. Did any of these gentlemen ever give you a reason for letting

the thing fail ? A. Well, the only reason I ever heard given was
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that they thought there wasn't any amount of profit in the con-

tract.

Senator Thompson.— Well, what do you say to that, was there ?

A. That was my opinion.

Q. Is that your opinion now ? A. Yes, sir ; my opinion. If I

could have handled it, I would have made two or three hundred

thousand dollars.

Q. Well, if you had had one hundred and fifty thousand dollars

of money at that time for your extra plant, and your working

capital that you would have pursued the contract to a finish and

proved that ? A. That is what I intended to do.

Q. That was your opinion then, and is your opinion now ? A.

That is my opinion.

Q. (By Mr. Moss.) Which of these directors thought there

wasn't any profit ? A. Well, the general discussion -^ I don't

know.

Q. You can't specify? A. I can't specify. It is a long time

ago.

Q. Well, you looked on it as an excuse didn't you ? A. Maybe.

I tell you, Mr. Moss, I wasn't in mental shape at that time to go—
to look on anything, you know.

Q. Yes, I understand. But in all of these discussions wasn't

reference made at some time to the contract you had undertaken

to get through for third-tracking? A. I don't recall that it was

brought up at all.

Q. If Shonts had got that thing through the board of directors

with ten per cent in it, you would have lived up to it, wouldn't

you ? A. Lived up to what ?

Q. You would have taken it at ten per cent ? A. I expect I

would.

Q. Had you given him authority to negotiate it at ten per cent ?

A. ISTo, sir. I thought I was sharp, I was trying to trade, get all

I could.

Q. Yes, but inasmuch as you would have taken it at seven and

a half, I suppose you would have taken it at ten if you had to ? A.

Undoubtedly.
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Q. Well, you say you were shopping, but you weren't coming

in direct contact with the directors of the Interborough, were you ?

A. Fo, sir.

Q. Who was ? A. I don't know.

Q. Wasn't it Mr. Shouts ? A. Must have been, I don't know.

Q. You expected Mr. Shonts to shop for you, didn't you ? A.

I expected to trade with him. He could do his trading with whom
he liked.

Q. I know, but you expected so far as putting the figures in

that contract, he would do the shopping ? A. Yes, I don't know

that I expected anything as I say I was trading with him.

Q. I know, but he had authority? What proportion of the

financial interest in this J. F. Stevens Company was yours ? A.

Originally, Mr. Brady and myself divided fifty thousand each,

half and half. And then as I understand it, he let some of his

friends whom you have named here have a certain amount of the

stock, and I did the same.

Q. Yes, how much of your fifty thousand did you give up,

fifty per cent. ? A. Oh, I think probably, not quite a half, I

think thirty-five thousand.

Q. So you retained about thirty-five per cent ? A. Yes.

Q. Yes. A. The authorized capital as I remember it was two

millions.

Q. What conversation did you have with Mr. Shonts as to what

would be done with the money you would receive as percentage

upon the third-tracking contract? A. Why, none in particular.

Q. Well, what engineer? A. Well, the contract was never got

to a finality and there was no arrangements made about it.

Q. Xo, but there was a discussion there, a tentative understand-

ing ? A. No, not with Mr. Shonts. I had no discussion.

Q. Your interests were really in Mr. Shonts' hands weren't

they? A. Well, that is as to the amount of compensation they

were in his hands in a—
Q. Yes, as to the amount of the compensation they were in his

hands ? N"o, no, not at all.

Q. Well, what did you mean when you started to say that

^liey— A. I gave him the percentage that I would want for

doing it.
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Q. Exactly, well, now, you would have been willing to accept

seven and a half per cent ? A. I think I would, yes.

Q. Yes, and supposing he could have gotten the board of

directors to hand over ten per cent, you would have been willing

that the difference between seven and a half and ten per cent could

be used where it was necessary, if Mr. Shonts found that it was

necessary ? A. No, sir. No, sir ; I never told Mr. Shonts that I

would take the work for ten per cent.

Q. I didn't say that you told him, I said that you would be

willing. A. Why, I probably would have been willing to take the

woTk for that.

Q. Yes, yo'U would be willing, you would have trusted Mr.

Shonts, wouldn't you ? A. Trust him how ?

Q. With anything that he thought was right. A. No, sir; he

might have thought one per cent was right.

Q. I don't mean as to the percentage to be put into the contract,

but you yere satisfied with seven and a half per cent. That would

have given you sulEoient profit, but if Mr. Shonts found it was

necessary to raise some more money than seven and one-half per

cent you would have been perfectly willing for him to do it,

wouldn't you ? A. Not through me, no.

Q. You wouldn't have examined him, would you ? A. Well,

I would have fixed ten per cent where the contract would have been

made.

Q. So long as you got the seven and a half per cent ? A. No

;

whatever the contract read, I should get.

Q. Well, suppose there were necessary disbursements to be

made, you would have trusted him, wouldn't you ? A. No.

Q. Did you ever say that you wouldn't? A. No, sir; I never

said I would.

Q. Did you ever tell him that you had confidence in him ? A.

Why, I don't think so; no.

Q. Now, you had in your mind fifteen per cent ? A. Yes.

Q. You had in your mind seven and a half per cent that you

would take if you had to? A. Well, I say now, looking back at

it now since I would have taken that.

Q. Yes, you would have taken seven and a half per cent and the

contract went before the board of directors in Mr. Shonts' hands

with nine per cent ? A. Well, I don't know that.
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Q. Well, you never saw any contract in vsrhich the figures were

brought out, did you? A. No, sir.

Q. You trusted Mr. Shonts that he would put the proposition

before the board of directorsi in the right way, didn't you? A.

They might have improved the contract, but I never would have

executed it unless the percentages would have been satisfactory to

me.

Q. Of course, but seven and one-half would have been satis-

factory? A. It might; I don't know.

Q. You have been in business long enough, Mr. Stevens, at least

in the city of New York, to know that a great m,any people are

interested in the putting through of a contract. A. Well—
Q. And sometimes interested in ways that won't bear printing ?

A. I don't know of that, Mr. Moss.

Q. What about the fifteen mOlion dollar contract, likely to be

some people interested in it, isn't that so ? A. Well, I don't know,

I can't say.

Q. Now, weren't you willing to trust Mr. Shonts vidth any of

the details that might be necessary to work out this contract which

you had taken in your own name? A. No, sir.

Q. Well, you did leave them in his hand. A. I would have

to be satisfied myself.

Q. I know, but you left it in his hands to a very large degree,

didn't you ? A. Left it in his hands, how ?

Q. Well, by letting him take a contract into the board of

directors— A. I didn't know that he took the contract—
Q. — and trade with them on the percentage. A. I didn't

know he took the contract into the Board of Directors and trade

with them.

Q. You never heard of that until to-day ? A. No, sir ; I don't

think so. I don't recall now.

Q. Now, Mr. Shonts in his testimony he said, giving a con-

versation with Mr. Lane, he said to Mr. Lane :
" The only

obligations or commitments was to Mr. Stevens. I had made them

to him and I felt I should be backed up in them." Now, what

commitments and obligations had Mr. Shonts made to you? A.

All the commitments I know of was that he asked me if I would

take the work and practically promised me that if it was let I could

have it, if we could agree to a percentage.
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Q. He said that Mr. Stevens had gone on to say he was willing

to turn over his construction contract to other people. A. Never

heard of it.

Q. Didn't you ever say that to Mr. Shonts? A. No, sir.

Q. Well, now, let's see. I don't want to get you and Mr. Shonts

on contrary testimony, unless we understand it. A. Well—
Q. " Chairman Thompson to Mr. Shonts: Q. You did tell

Mr. Lane you had made certain commitments and obligations to

Mr. Stevens ? A. Yes, sir ; and Mr. Stevens had gone on to say he

was willing to turn over his construction contract to other people,

and give us his personal attention; and I was anxious for that."

A. No, sir, I never made any such an-angement.

Q. Didn't you say or agree with Mr. Shonts that if you received

that contract you would sublet it to other persons ? A. No, sir ; I

certainly did not; decidedly not.

Q. That you'd sublet your own private contract— that is what

I am talking about. A. Yes, I understand it.

Q. To other persons ? A. No, sir.

Q. You had no plant to do it yourself ? A. Well, I could have

begun the plant.

Q. But you hadn't, had you? A. No.

Q. And you hadn't consulted with your own company about it ?

A. No, sir.

Q. And weren't you taking this in your own name in order

that there might be a possibility of subletting which you might

find difficult in doing with your corporation ? A. No, sir.

Senator Thompson.— You never had any such talk as that ? In

substance, anything like that in substance? A. No, sir; no, sir.

The only idea I had in sub-contracting was that it might be to

those men who were men skilled in steel erection.

Senator Thompson.— The question is, did you ever have any

such conversation as that with Mr. Shonts ? A. I don't recall.

Senator Thompson.— Did you ever have any ? A. No, I don't

recall that I had any such conversation.

Senator Thompson.— The question is, whether you had any

conversation like that or anything in substance like that ? A. No,

sir.

A 32
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Mr. Quackenbush.— Mr. Chairman, may I suggest to you that

my understanding of what Mr. Shonts said about that was that he

understood that Mr. Stevens would make arrangements to take

care of the Stevens Construction Company's contract.

Senator Thompson.— No', he (Moss) is reading the record

correctly.

Mr. Quackenbush.— That was my understanding.

Senator Thompson.— You are wi-ong then.

Mr. Quackenbush.— I only said that because Mr. Moss said he

didn't want to have any confliction.

Mr. Moss.— I think you are right, but I am glad to have you

attempt to straighten us out whenever you tliink we are not right,

and I always appreciate your motive.

Mr. Quackenbush.— Thank you, sir.

Mr. Moss.— Well, I suggest, Mr. Chairman, that as yon have,

got to adjourn at 4 o'clock, you adjourn at this point; and it may
be possible, in reflecting over the matter during the night or during

the evening Mr. Stevens may recall something of this conversation.

Will you direct the witness to return to-morrow ?

Mr. Stevens.— Will you read that again ? I would like to have

that in my mind. I don't recall anything now.

Senator Thompson.— Well, then, you will be back to-morrow

at 11. Mr. Stevens will appear to-morrow at 11.

I want to subpoena, to-night, the ISTew York Telephone Company

for whatever record they have in reference to wire-tapping, if

they know anything about it.

We will suspend until to-morrow morning at 11 o'clock.
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MAY 10, 1916

MOENI'NO SESiSIO'N.

The Committee came to order at 11 o'clock a. m.. Senator

Tliompson presiding.

Senator Thompson.— The Counsel announces that it is in-

tended to pursue the question of the surplus power of the power

houses of the railroads here, as we started to take up yesterday.

We iind that we cannot pursue that this morning on account of

the absence of Mr. Gossler, who is expected to be here tomorrow.

The Committee also intended to continue that question with Mr.

Shonts but we have excused him until tomorrow on account of

waiting for Mr. Gossler.

As to the telephone matter, Mr. Swayze and Mr. Eussell have

been in conference with us this morning and we have concluded

to let that matter go over until tomorrow morning, on account

of further conferences that w© may have during the day.

We had also arranged this morning to take up some questions

with the Bridge Commissioner, but the Bridge Commissioner we

have been unable to get. We supposed that Mr. Berwind, one of

the Directors of the Interborough who was notified, would be here

this morning, but it seems that the notice has not got to him ; but

he will be here at half-past two.

In other words, the Committee finds it has taken on too much

business this morning, and will consequently now suspend until

2:30.

Session of Wednesday afternoon. May 10, 1916.

Commissioner J. H. Keacke was recalled as a witness

and testified as follows

:

Q. (By Mr. Moss.) Have you a copy of that letter that you

wrote me ? A. I think I have it, Mr. Moss. You mean the Wil-

liams letter?

Q. The letter that you wrote me yesterday. A. Yes, I have it.

(Half's letter ""o Moss.)
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Q. You are Commissioner of Bridges of the City of New York ?

A. I am.

Q. I want to direct your attention— ask you some questions

about the Center Street Loop and its relation to the Brooklyn

Bridge, but before I get into the subject very deep, may I ask this

matter of general interest, how long is that monstrosity that crosses

Park Pow up there by the World Building, ends in the Park

there, how long is that going to continue, have you any idea ? A.

As soon as the Center Street Loop is put into operation then that

head house train shed can be taken down and normal conditions

once more prevail there.

Q. Is that likely to occur within any reasonable time ? Within

a year, say ? A. Much of it depends upon the railroad company

meeting the demands of the city and making use of the Loop con-

nection between the Brooklyn Bridge and the Center Street Loop

under this Municipal Building.

Q. The Center Street Loop was constructed by the city some

years ago, wasn't it? A. It was.

Q. And wasn't it intended to connect the three bridges— the

Williamsburg, the Manhattan and the Brooklyn Bridge ? A.

It was in loop operation.

Q. 'So that a train might go right around the Loop? A. Yes.

Q. And make connections between the terminals of those

bridges ? A. That was the original purpose.

Q. The Williamsburg Bridge is now connected with the sta-

tion underneath this building, isn't it ? A. It is.

Q. And so is the Manhattan Bridge ? A. And the Manhattan

Bridge also.

Q. The cars are coming across those bridges and are coming

into the station down stairs as a terminal, are they not ? A. As

a terminal.

Q. But was not it the original plan to have that station down

there a way station ? A. In the form of the loop operation ?

Q. Yes. A. That simply to be a station on the way?

Q. Yes, on the way with full trains running by. A. Yes.

Q. So that any subway train, practically, that was upon the

tracks would pass that station down stairs as it would any other

station. Ten-car trains, I think, would be accommodated? A.

that was the original plan.
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Q. And wasn't the congestion upon the Brooklyn Bridge one

O'f the arguments that was advanced for the construction of that

loop ? A. It was.

Q. The Brooklyn Bridge is not effectively connected with it

now, is it ? A. It is not.

Q. But there is a physical connection established is tliere not,

which a railroad company could use? A. There is the tunnel

built at the expense to the city of seven or eight hundred thousand

dollars— a total expense.

Q. There is a tunnel whicbi runs from the basement of this

building— the cellar of this building— over to the bridge ? A.

Over to the bridge.

Q. And connecting with the railroad tracks on the bridge, isn't

there? A. Connecting there but there are no tracks laid as yet

in the tunnel.

Q. And that is tbe improvement which you say cost about eight

hundred thousand dollars ? A. Between seven and eight hundred

thousand dollars.

Q. That was spent in construction of the tunnel and in the ac-

quisition of real estate, was it not ? A. It was.

Q. And there are bonds out for the expense— bonds issued for

the expense? A. There were bonds issued to pay for that work.

Q. When was that work completed ? A. About a year— a lit-

tle over a year ago.

Q. And are you aware of any negO'tiations that have been pend-

ing during that year to secure the use of that improvement? A.

A little more than a year ago I had a conference with Col. Wil-

liams and some of his associates, I think particularly Mr. Yeomans

and Mr. Minden, and among other subjects that we talked about

I called his attention to this Loop between the Brooklyn Bridge

and the Municipal Building and said that there had been a request

made by Jacobs & Davis on the Public Service Commission to al-

low the installation of ducts in that loop' or in that tunnel which

is the loop operation, and that I bad refused permission to in-

stall ducts in that tunnel because of the clear definition in the

law which permitted, authorized and directed the construction of

this tunnel.

Q. That is, Cb.apter 703 and Chapters 89 and 90 of the laws

of 1901 and 1907, resp. ? A. It is.
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And those chapters of the laws of 1901 and 1907 specifically

stated and made it obligatory upon the Bridge iComraissioner to

receive a rental from an operator using that tunnel equivalent to

the interest paid by the city for the bonds issued for that construc-

tion work plus one per cent, for amortization.

Q. Do you know how much that would amount to a ye:ir ap-

proximately ? A. In the laws of 1901 I think it is spoken of as

interest—seven and a half per cent. If the bonds were sold at

that rate it would be three and a half per cent, plus one per cent,

for amortization or a total of four and a half per cent, on the

total cost of the contract.

Q. Now, when you say the contract cost of the contract, do you

mean the cost of the entire loop ? A. No, I mean just the cost

of construction—just the cost of construction.

Senator Lawson.— Of the subway connection ? A. Of the suIj-

way connection, which is about five hundred thousand dollars

more.

Mr. Moss.— Proceed, Mr. Kracke.

A. Then the question of the rental to include the acquirement

of the property is one that is another section of the law and that

would perhaps call for a rental on the basis of the right of caHo-

ment, that was all discussed with Col. Williams and he said that

it was the opinion of his company that this law had been set aside

by other and more recent legislation and that his company was not

prepared to meet this requirement. I called his attention to tlio

sections of the law of 1901 and 1907, and Mr. Yeomans, the At-

torney, stated that he would look into it and confer with the Cor-

poration Counsel as to whether there had been any subsequent

legislation that had set that aside.

Senator Lawson.— How long ago was that ? A. A little over

a year ago.

Senator Lawson.— And no further conference has been had

between you and the P>. R. T. as the operator since that time ? A.

In relation to this ?

Q. Yes. A. The acting Chief Engineer of the Department of

Bridges has in the last three or four months conferred with the
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Chief Engineer of the B. E. T. and in relation to operation

through that tunnel this was brought about because the signal

company—Federal Signal Company—asked for permission to in-

stall their system of signals and allowed by the Public Service

Commission to be installed on that bridge for the B. E. T. and I

did not want to give the approval to the Federal Signal Company
to install the signals that would go into the tunnel, until the rail-

road company had met the requirements of the law because a per-

mission given to the signal company might be construed as a first

step to let the railroad company go in there without having met the

requirements of the law.

Q. (By Mr. Moss) Well, practically you say to Col. Williams,

" The law requires me to exact from you a rental for your use of

this connection which we have built—which the city has built for

you ?" A. I so have stated, yes.

Q. And Col. Williams says, " I don't want to pay anything for

it r' A. That is what he

—

Q. Therefore he doesn't use it ? A. He doesn't use it, there-

fore.

Q. There is no operator in sight but he; no one that can com-

pete with him ? A. ISTo.

Q. You were satisfied with him—I mean the B. E. T. ? A.

With the B. E. T. ?

Q. Well, then, the situation is that the city, having provided a

loop—I think the expenditure for the loop is about fourteen mil-

lion dollars— A. Yes.

Q. The city having provided a loop at an expense of fourteen

million dollars, which is bearing interest secured by bonds, of

course, the loop being intended to relieve the congestion of the

bridges, the system fails of its purpose Tjecause the man who ought

to operate it and who controls the southern end of it is not willing

to pay anything for it ? A. In so far as it relates to this connec-

tion between the Brookljai Bridge and the Municipal Building,

that is correct.

Q. But this connection is necessary to make a Loop of it. A.

To make it complete.

Q. Make a complete loop of it ?
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Senator Lawson.— This connection is the key to the relief of

the ooniiestion as originally intended ? A. It is.

Senator Lawson.— And is it the idea—are you to have this

Committee to understand that this suhway connection cost the city

now, in interest, ninety-six dollars per day and under the law,

as you see it, you have requested the operator that he must pay at

least the cost of that interest plus one per cent for amortization?

A. Yes.

Senator Lawson.— And that he refuses to do ?

Mr. Moss.— Well, didn't you have a similar situation or was

not there a similar situation with reference to the use of the Loop

—the rest of the Loop—within the last few years ? A. Not under

my administration.

Q. But wasn't it so under the former administration ? The

Loop remained idle because as it stood it would not pay the B. E.

T. to run trains over the Williamsburg Bridge, that it meant

nothing to them, no return to them? A. Well, that was all put

into effect and in operation when I came.

Q. Yes, but there was a delay of two or three years, wasn't

there? A. I so understand.

Q. And of course while that delay continued there was a loss

to the city of the interest upon those bonds entirely—the Loop

was absolutely discussed ? A. ISTods head.

Q. Do you know how much the Center Street Loop loses now

per year upon original investment? A. That I do not know.

Q. Haven't you that figured out ? A. ISTo, no.

Q. Does the Company pay anything now ? Does the B. R. T.

pay anything now for its use of the Loop ? A. It does not.

Mr. Moss.— Mr. Childs, if you have any information you may

give it to us.

Mr. Kracke.— The question that you asked just now, whether

we had figures as to the loss made to the city of the Cemter Street

Loop, I wish to make it clear here toi this Committee that the

Center Street Loop was not built under the direction of the Bridge

Commissioner or under the direction of the Bridge Department.
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Mr. Moss.— We understand that.

Mr. Kracke.—Only this particular connection between the

Brooklyn Bridge and the Municipal Building, because it is. Brook-

lyn Bridge property.

Mr. Moss.— Yes.

Mr. Kracke.—And that Municipal Building, for that matter,

is Brooklyn Bridge property, also.

Mr. Moss.— Yes.

Mr. Kracke.— But with the Center Street Loop otherwise, and

its connection with the Manhattan Bridge and Williamsburg

Bridge, it had nothing to do with the Bridge Department and

was not constructed under the Bridge Commissioners.

Mr. Moss.— That we understand, but I had the information

that you had some figures which would show the loss the city had

sustained in the years past through the failure to use the Loop.

A. I shall be very glad to have those figures collected and prepared

for you and send them to you within a very short time.

Q. Well, we would like to have them at your convenience, and

also what the losses under the present operation are. A. Yes.

Q. First, under the situation when there was no use made of

the Loop at all, and then second, when the losses under the half-

way use of it that we now have. A. As it stands right up to the

present day?

Q. Yes. A. We will prepare that for you.

Senator Lawson.— The Commissioner, as I understand it,

wants the Committee to understand that this subway connection

is distinctly the Bridge property or under the jurisdiction of the

Bridge exclusive of the Loop itself.

Mr. Kracke.— It is.

Mr. Moss.— Is that power of use exclusive of the control of the

Public Service Commission ? A. Yes. This was built imder

special act of the legislature and built and controlled by the Bridge

Commissioner.

Q. That relates particularly to the new improvement that cost

eight hundred thousand dollars ? A. It does, and that only.
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Senator Lawson.— Mr. Commissioner, let me ask you this:

Do we understand that the B. R. T. pays absolutely nothing for

the use of the Loop at the present time, exclusive and notwith-

standing this subway connection—the Loop itself, outside of the

subway connection ? A. Well, the Loop itself, outside of this

connection here, is part of the general subway system and not

—

Senator Lawson.— Well, let me make it more clear so that wo

may understand it as a Committee. Does the B. E. T. pay any-

thing for the use of that part of its tracks or of the city's tracks

running from Essex Street to the Chambers Street Terminal under

this building ? A. That again, is part of the dual subway contract

and has been figured out in that, and is part of it.

Senator Lawson.— Then they pay nothing except the city

shares after the railroad receives back a certain amount of its op-

erating expenses ? A. As to the exact terms, there I am not fa-

miliar.

Q. (By Mr. Moss) You have no power, nor has the Public Ser-

vice Commission, to compel the B. R. T. to use this improvement

that has been constructed, am I right ? A. I have no power.

Q. And you don't know of any power to compel the use of this

improvement ? A. I know of no power. About a year' ago I in-

vited Col. Howard to meet me and we went through this tunnel—
went down stairs in this building here and walked through this

completed tunnel and T asked him to give it some study to see how

we oould put to' use this idle tunnel that has cost the people—
Mr. Moss.— JSTearly a million dollars.

Mr. Kracke.-— Nearly a million dollars— eight hundred thou-

sand dollars—about eight hundred thousand dollars ; that it had

been built for a purpose and a good purpose and it ought to be

put to work. I felt keenly that it was idle and also that the tax-

payers were losing the use of that money they had to pay the inter-

est while it laid idle and it was not working and likewise they were

inconvenienced in having to go back and forth to ears in the old

way when they could be served much more conveniently if this
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Loop operation was put into effect as it was originally intended

to be.

Q. Well, have you any opinion as to whether the Public Com-

mission could compel the use of that improvement by the B. R. T.

by an order? A. I am of the opinion that if the Public Service

Commission would make a study, as this is a problem that relates

to the study of traffic and distribution of transportation facilities

that will meet the demands of traific, and if they were asked to

make such a study and upon finding that it would contribute to-

wards the easing of congested conditions and likewise was a feas-

ible and practical thing to do from a traffic standpoint that it is

possible— and here I am making a suggestion that I am not sure

of as to law or as to power of the Public Service Commission, but

I do think that they could perhaps be a very persuasive power to

have that Company see it the way that it ought to be seen.

Q. I understand we will have you either to put that up to the

Public Commission or suggest it to them. A. As I have told you,

Col. Howard and I went through this tunnel.

Q. I know, but have you had some conference or haven't your

assistants had some conferences with Public Service officials upon

that very subject ? A. Well, we have to confer from time to time.

Q. And it has been suggested to the Public Service people, if

they would study the question and put their persuasive powers

upon the B. R. T. something might be accomplished, isn't that so ?

A. That has been done.

Q. That has been done but you haven't heard of any result thus

far ? A. Well, I take it they have it under advisement and under

consideration.

Q. How long has it been under advisement, do you think ? A.

Well, I stated that Col. Howard and I went through the tunnel—
Q. That was a year ago ? A. That was a year ago.

Q. But we make no headway toward the getting of that un-

sightly structure off Park Row until this problem is solved, do we ?

A. ISTo, you do not, and just as soon as it is solved, just as soon

as this Loop is in operation that head house must come down, and

under the section of the law, I think it is under the law of 1907 if

it isn't taken down any taxpayer may begin a suit so specially des-
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ignated and nominated in the law, may begin a suit compelling

the city to take it down.

Q. Have you had any inferences with the B. R. T. oihcials as

to the running o-f trains over the Brooklyn Bridge in any way i

Senator Lawson.— In connection with the subway ?

Mr. Moss.— In connection with the subway.

Mr. Kracke.— Yes, that conference that I spoke of which oc-

curred a little over a year ago and then one moa-e recently in a

letter that I wrote to Col. Williams under date of April aeven-

teenth. If you wish me to— the letter isn't very long—
Senator Lawson.— Head the letter into the record. A. I wrote

to Col. Williams under date of April fourteenth instead of April

seventeenth

:

" I have not heard recently from your Company or from

you with reference to the operation of the subway connection

between the Chambers Street Station, Center Street Loop

and the Brooklyn Bridge.

" The Center Street Loop was authorized by the city in

order to connect the Maniattan end of the East River Bridge

and to provide continuous circulatory operation as a better-

ment over operation in the congested terminals.

" Your Company operates all ti'ains in the Center Street

Loop and all trains on the Brooklyn Bridge; in consequence

your Company alone can operate the sub-way connection in

question which unite the elevated tracks on the bridge with

the sub-way tracks in the Loop.

" Will you advise me as to any proposal which your Com-

pany is prepared to make for the operation of this section ?
"

and under date of April I7th Col. Williams replied as follows

:

"Dear Sir:

" I have yours of the 14th inst. asking whether there is any

proposal which the JSTew York Consolidated Railroad Com-

pany is prepared to make for the operation of the sub-way

connection between the Brooklyn Bridge and the Center

Street Loop.
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" In reply I would say that there would seem to be no ad-

vantage in using this connection unless we could operate our

new steel cars over the Brooklyn Bridge and through the

Loop.

" Your department has heretofore forbidden the operation

of cars of the present type in train-lengths exceeding six cars.

These would be equivalent to four of the new longer steel

cars in passenger capacity.

" If in your judgment, trains of at least six of the new steel

cars can be operated safely over the Brooklyn Bridge we could

then consider the use of the connection.

" Such operation would not be possible, however, prior to

the completion of the Fulton Street third-tracking.

"(Signed) COL. WILLIAMS."

Q. Well, now you don't know when the Fulton Street third-

tracking will be completed, of course? A. I do not.

Q. You can't tell that. Supposing you should spend eight mil-

lion dollars— I have seen that figure mentioned— supposing you

should spend eight million dollars in improving the Brooklyn

Bridge so it would carry heavy trains you have no certitude that

when that expenditure has been made the Company will use the

Bridge? A. Under the reservation made by Col. Williams, he is

not prepared to use the Bridge under any circumstances until he

has completed his third tracking which is some time off—
Q. Well, it would mean a complete change of equipment^

wouldn't it ? A. Yes.

Under advisement from the Department of Bridges, in 1913, I

think, a chart was sent to the Public Service Commission notifying

them that among other information as t« the type of cars and the

number of cars that could be sent across the different Fast Eiver

bridges the information was given that if the new type steel cars

—^67 ft. cars, 10 ft. wide— trains of four cars of the new type

could be sent across the Brooklyn Bridge. That information has

been officially before the Public Service Oomnaission and of

course—
0. Well, those would be all motor cars, wouldn't they ? A. They

Would.
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Q. Necessary to use all motor ears in order to overcome the

grades, isn't it? A. Yes.

Q. And that would conflict with the equipment on the other side,

wouldn't it, to have the six car trains— old-fashioned six-car

trains ? A. I suppose it would.

Q. And it wouldn't increase the capacity anyway? A. Well,

according to Cbl. Williams' own letter here, the four-car trains of

the new type would be equal to the six-car trains of the present

type.

Q. Exactly the same thing? A. They will.

Q. There is nothing in prospect by which the public will either

be able to use this new improvement or to get any relief from the

conditions of the Brooklyn Bridge ? A. There is nothing in sight

at the present time unless the railroad company is made to see the

necessity of using facilities provided by the city in the construction

of this Loop and takes it off under the conditions laid down by

this act of the legislature which is mandatory.

Q. Well, were not these conditions taken into consideration be-

fore the eight hundred thousand dollar approach was undertaken ?

A. So far as I am able to learn I have been studying the records

and reports of the discussions had in the earlier days— there was

a discussion between the city and the railroad company in relation

to the construction of this tunnel and their admission— their

statement that this would meet the requirements necessary to re-

lieve the congestion in the Brooklyn Bridge; but there is nothing

contained in any of the reports that I have seen or that I have been

able to find banding on the railroad company to be the operator

upon these conditions.

Q. Well, then, the city started out through some officials to build

this improvement for the benefit of the B. E. T., spent their money

building this improvement without getting any promise by the

B. E. T. to operate it when it was finished ? A. Without having

any binding—
Senator Lawson.— Well, might that not be allied tO' any part of

the dual subway contract that Col. Williams' company was a party

t-o ? A. That I am not so familiar with, but I am thoroughly famil-

iar with this subject.
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Senator Lawson.— But Commissioner, was not this subway con-

nection in part of the dual subway contract by which Col. Wil-

liams' company was a party, that said when completed they would

operate it ? It is a part of the dual subway system, is it not ? A.

~No, it has not been routed as a part of the dual subway. We have

purposely held off from that part, not to have it routed as part

of the dual subway system because they routed Williamsburg

Bridge as part of the dual subway system and send the elevated

cars across the Williamsburg Bridge and into the Center Street

Loop and the moment that was done they ceased paying the tolls.

Senator Lawson.— Yes. A. And the city is the loser to-day by

over one hundred and fifty thousand dollars from the B. R. T. and

we have begun suit against the B. H. T. for their non-payment of

those tolls over the Williamsburg Bridge.

Q. (By ]\rr. Moss) Who was Bridge^ Commissioner when this

improvement was authorized ? A. IVIr. 0''Keefe.

Q. And you found no evidences of any agreement between the

city authorities and the B. li. T. for the construction of the im-

provement, the approach and the use of the approach by the

B. R. T. ? A. I found no evidence of any binding agreement or

contract whereby the railroad company was obligated to take this

tunnel when it was completed or to pay anything for it.

Q. Well, did you find any memorandum of any such agreement ?

A. N'o, I did not.

Q. Are you of the opinion— I am asking you as Bridge Com-

missioner in an impersonal way— are you of the opinion that im-

provement of this sort which can be used only by one person ought

not to be undertaken vnthout an agreement binding, for the con-

struction of the improvement by the city authorities, and the use

of that improvement when the city has constructed it ? A. I hesi-

tate to reply to that question because I do not want to criticize

those that were in this work preceding my coming into it but T

will answer it in this way : That were I condtictina: a private on-

eration I would see to it that T had a bona fide agreement before T

went into any expenditure of money.

Q. And the result of the contrary course leaves you and the

city in the hole that you have described ? A. It does.
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Q. And leaves us contemplating the situation, where the city

has spent millions of dollars for a carefully contemiplated improve-

ment, and are balked at the end of it by a private concern which is

unwilling to pay wliat you believei is the proper price ? A. That is

the exact situation.

Stemator Lawson.— Let us term that a public utility corporation

instead of a private concern.

Q. (By Mr. Moss) From a memorandum I have the construc-

tion stai'ted in 1908.

Senator Lawson.— That is only recently finished, isn't it ?

Mr. Moss.— The contract was dated July 8, 1908.

Mr. Schuster.— That is the widening—
Mr. Moss.— That is the widening of the road was on the Man-

hattan approaches of the Bridge. And the rental that you speak

of is fixed by statute, is it not ? A. It is.

Q. I would like to have you, in conclusion, tell the eft'orts that

you have made to collect money from the B. R. T. — tolls from

the B. E. T. for its use of these improvements— the different

birdges.

Senator Lawson.— Have you that all on the record ?

Mr. Moss.— Have you got that on the record ? Alright.

Senator Lawson.— We have that all on the record?

Mr. Kracke.— 1 would be very willing to give it to you but

YOU have it on the record.

Senator Lawson.— And as a matter of fact, we by legislation,

have foreclosed any future revival of such a subject. Well, now,

Mr. Commissioner, before we conclude, the Committee invited

you to make your statement of the conditions which you have

expressed upon complaint of a large body of citizens, taxpayers,

that ride on the Myrtle Avenue and Broadway lines, that come

down into the Center Street Terminal, and while that Commit-

tee has no power otber than to invite the President of the Brook-
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lyn Rapid Transit to come over and meet his views, the Commit-
tee hopes, however, to be of some service in an attempt to heJp the

Bridge Department and the city to place this subway connection

in operation for the relief for which it was built at a large ex-

pense to the City of New York. That is thei reason of your in-

vitation, I think.

Frank J. Smith.— Just a moment, if you please. Then are

we to understand in the last analysis that the people of the city of

]^ew York must suffer this head house at Park Row until the

B. B. T. completes its Fulton Street third tracking on the elevated

structure, that is what it amounts to ? A. That is what it amounts

to unless you can persuade the railroad company to come in and

use this connection which is ready for their use now, plus the

laying of the track.

Frank J. Smith.— And that is wholly a matter of persuasion

so far as you know— no contract obligation or statutory obliga-

tion ? A. You can bring a horse to water but yon can't make him

drink, you know.

Mr. Moss.— Have you plans prepared for the improvement

of the Brooklyn Bridge to meet the uses of it that may be required ?

A. There have been studies made from time to time contemplat-

ing its reconstruction and there is now on the way a very careful

study to bring right up to date whatever requirements that may be

necessary to be made and improvements to be made tO' construct

that Bridge for whatever purposes it might have to be put to.

Mr. Moss.— Especially in connection with this subway traffic ?

A. Especially in connection with subway traffic.

Mr. Moss.— Have you an estimate of the cost of such improve-

ments? A. No, I have not.

Frank J. Smith.— Was this connection completed under your

administration? A. Yes.

Frank J. Smith.— Now, pending its completion, was there any

time when the B. R. T. or its President, have evidenced an inten-

tion to use it when completed ? A. Prior to its completion we had

the conference to which I alluded at the beginning of my state-
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ment before your Committee here and then, while that conference

was held for the purpose of Williamsburg Bridge matters, that

were then in controversy between the railroad company and the

Bridge Department, I took up at the conclusion of that confer-

ence the matter of this Loop connection between the Brooklyn

Bridge and the Municipal Building and asked what did they pro-

pose to do— called their attention to the effort that had been made

to install the ducts which I have told you all about and which I

could not give the permission for because it might be construed as

the first step to give away city-built property and city-built tunnel

for nothing.

Mr. Moss.—That is all, Commissioner.

AVill you kindly exchange chairs with the Commissioner, Mr.

Berwind ?

Mr. Moss.— Mr. Berwind, you are one of the Directors of the

Interborough Hapid Transit Company ? A. I am, sir.

Q. I think you were connected with the Inter-Met. in an official

capacity, weren't you ? A. Yes.

Q. President? A. ISTo, not President. I have never been any-

thing but a Director.

Q. Always been a Director. How long did you know Mr.

Shonts before he became connected with the Interborough? A.

Oh, I should think three years— perhaps four.

Q. Was Shonts President of the Inter-Met.? A. No, riot at

that time. No, sir.

Q. At any time ? A. He is President of the Inter-Met. Yes,

after its formation.

Q. After its formation and before he became President of the

Interborough ? A. JSTo, I think simultaneously.

Q. Simultaneously ? A. Those offices were given to him.

Q. ITow did you become acquainted with Mr. Shonts ? A. I

became acquainted with Mr. Shonts through Mr. Paul Morton

in connection with a railway called the four C's I think, or three

C's, I have forgotten which, in Iowa, which Mr. Shonts was oper-

ating and which was subsequently sold to the New York Central

Railway. They induced me to interest myself in the stock of that

Company.
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Q. Who induced you to do that ? A. Mr. Morton particularly

but Mr. Shonts was the President of the Company.

Q. Did you meet Mr. Ryan at any time in connection with Mr.

Shonts ? A. 'No, sir.

Q. Do you know Mr. Ryan— Mr. Thomas Ryan ? A. I have

known Mr. Ryan many, many years.

Q. Did you ever talk with him about Mr. Shonts ? A. Nothing

except at the time that he was proposed to be made President of

the Company.

Q. Yes, well, did you ask his opinion or did you receive his

opinion ? A. He didn't have to ask me. I suggested that my
knowledge of him and his operations in the West and in the

Panama Canal seemed to recommend him to me as a very efRcient

man to take up an executive position of such complications as the

subway and elevated railways.

Q, Well, weren't the conferences between you and Mr. Ryan as

well as with Mr. Morton over bringing Mr. Shonts into it? A.

Wo, not beyond what I tell yon I had no conversation with Mr.

Morton on the subject at all.

Q. Were you in consultation with Mr. Shonts and possibly with

Mr. Freedman with reference to the terms of the propositions

that were made by the Interborough Rapid Transit Company for

building subways—I think propositions began in 1909— ? A.

I had some knowledge, was not consulted by them particularly

but the whole subject was discussed on the Board.

Q. When the sub-committees were appointed you were on the

sub-committees as a rule? A. I was on several of them, yes.

Q. You and Mr. Freedman were, pretty generally—sometimes

you and Mr. Belmont—but you and Mr. Freedman were pretty

generally on the sub-committees with Mr. Shonts, weren't you ?

A. Only on the sub-committee when the hearings were going on

in reference to same before the dcision was rached as to the sub-

ways, the discussion of the routes and how it was to be accom-

plished.

Q. Yes. A. We discussed and we attended the hearings at the

Public Service Commission on that subject.

Q. Well, isn't it true that you and Mr. Freedman and Mr.

Shonts, whether on sub-committees or not, conferred very fre-
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quently over this matter of getting into the subway situation ? A.

If any conversation took place, I don't know. Mr. Freedman was

particularly in them when these questions arose we discussed them

—their advisability—and as they arose discussed their merit.

Q. Well, you discussed with Freedman frequently, didn't you ?

A. Oh, sometimes.

Q. And Mr. Freedman with Shonts ? A. Tee.

Q. ISTow, were there any other Directors who took as much prac-

tical and active interest in this subject any more than yourself

and Mr. Freedman? A. Well, I think all of the Directors were

equally as well informed as we were.

Q. I am not speaking of the information—I presume they were

but I am speaking about the activity. A. Yes.

Q. There are always in a Board some men that understand the

subject or have some way of expressing themselves in it more than

others. I imagine that your Board was no exception to the rule.

Some men carried the burden. A. Well, I will answer your ques-

tion by saying that I devoted a good deal of time to these matters

because I am much the largest stockholder of these companies,

and therefore I watched their interests as closely as I could.

Q. That threw you in contact with Mr. Shonts a great deal?

A. Oh, yes, from time to time.

Q. What other members of the Board of Directors manfested

an interest and an activity like your own? A. That would be

rather difBcult to say—how much they did, Mr. Counsel.

Q. Well, if I should say— A. Mr. Vanderbilt, Mr. Freedman,

Mr. Belmont and myself. We were on that executive committer

a good deal of the time and all these questions, as they arose, were

brought into discussion, and their merits disposed of.

Q. Yes. Then the knowledge of the details of the negotiations

and of the discussions of the propositions would be found among

the gentlemen that you have mentioned, if among anyone? A.

Well, more knowledge than anybody except executive officers of

the company.

Q. Which began to make your propositions? I understand

two propositions were made in 1909. Did you understand that

those propositions involved the use of funds to be raised by the
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Company ? A. It was our idea to extend the subways as a private

corporation.

Q. And when those propositions were made, which have al-

ready been put in evidence and which were such propositions as

you and I have spoken of, did the corporaton—the Interborough

Company—have in mind plans for the raising of the moneys that

might be required? A. We hadn't got around to the question of

finance but the idea of the owners of the Interborough and the

Directors who were charged with it was that we should carry out

the old Rapid Transit idea of extending the lines up north on the

east side and south on the west side, and completing the original

layout of the whole Rapid Transit Commission. That we didn't

intend to be done with private capital.

Q. But the point is that you had means in mind if not abso-

lutely down on paper, you had means in mind by which the money

could be raised ? A. We knew, as financiers, that that thing could

be done if it was put in proper shape—^that if we could arrive at

a contract which was reasonably sure of paying us interest, we

would raise the money.

Q. The proposition of December 5th, I think it was, 1910, was

quite an extension of the proposition and it included use of the

Company's finances. Was it intended by the Directors that that

proposition should be stood on and put through if the city author-

ities would take it? A. Well, I don't recall it by dates, Mr.

Counsel, so I couldn't tell you that off-hand but the proposition,

on the face of it, must make that very evident—that if it was so

intended it so stated because we are very clear in all our records

about anything relating to finance of any other matter of material

interest to the Company.

Q. Now it appears from the testimony that has been taken by

this Committee that in March, 1910, (when I said December 5,

1910, I meant the preceding year)—it appears that in March,

1910, Mr. Shonts was in communication with the Mayor of the

city of ISTew York, Mayor Gaynor, and was meeting him in his

office. The proposition of 1909 that I referred to prior to that

was accepted. Did you know that Mr. Shonts was in communica-

tion with the Mayor ? A. I knew of one occasion—I can't place

the date—but I know that Mr. Shonts did. The Mayor at that
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time, it seemed to us, was not fully advised on the merits of tlie

subway situation and we were anxious that the Mayor should

know as much about that business as we did and not answering

that preliminary to your question. I met the Mayor myself, per-

sonally, at a private entertainment and I said to him—I didn't

know him; I was presented to him—and I told him the subway

question was one of very great importance; that from reading

his various comments on the subject I was led to believe that there

was a great deal of information there with which he was not cog-

nizant and I told him I would like to have a conversation with him

on that subject if he would make an appointment and he said,

"You are just the man I want to see" and I made an appointment

with him. I saw the Mayor a few days afterwards—the following

Monday or Tuesday—by appointment and I approached him and

told him that we were at that time talking about building down
Seventh Avenue and up Lexington Avenue and the Mayor said

—

I said to the Mayor, " Mr. Mayor, it is more important to us

than anything in the world that you should know as much about

the subway business as we do and that we have jouv confidence,

and I would be much pleased if you yould select from those with

whom you have the greatest confidence, competent people to

examine into the subway matters. We will open our books

and papers and even go so far as letting them sit with us in our

deliberations on this subject in order that the subject may be

properly known— the values of the various schemes— known

to you."

Q. Just interrupting you a moment — do you know whether

that conversation was before or after the visit of Mr. Shonts to

the Mayor at the City Hall which occurred, I think, in March,

1910 ? A. I can't tell you that. You see, it is a thing that I

didn't fasten on my mind, and I am only giving to you—
Q. Have you any way of fixing even approximately the time

when you saw the Mayor ? A. No, I hardly think so, Mr. Coun-

sel, at least I have nothing in mind now. If I can I will tell you.

Q. Did you ever read the Mayor's article on " Looting ISTew

York?" A. No, I don't know that I have. (He laughs)

Q. Did you ever read the Mayor's diatribes against the peo-

ple involved in the Metropolitan Street Railways and in the
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Interborough ? A. Well, I liave read so many articles of that

kind—
Q. Were you ever a Director of the Metropolitan? A. Met

ropolitan what?

Q. Street railways. A. Street railways?

Q. Yes. A. I was.

Q. At the same time that Mr. Brady was? A. No, Mr.

Brady was no member.

Q. Were you a Director of the Metropolitan Street Railways

when Mr. Gaynor wrote the article about " Looting ISTew York "

in 1909 ? A. More than likely because I was in it as a Director

for a long time.

Q. Well, when you spoke to the Mapor, how did you break

through the ice? A. I am going to give you the entire text of

that conversation.

Q. I understand, but there are things that accompany a con-

versation sometimes, things that precede it sometimes, things that

accompany it which can't be reproduced in words and now, Mr.

Berwind, it is just like this: You knew the Mayor had writ-

ten " Looting New York ?" A. Yes.

Q. You knew he had detailed on the sins of the Metropoli-

tan Street Railway and its Directors. He had written the finan-

cial history (at least what he claimed to be the financial history)

of that entire situation and had connected it up with the Inter-

borough ; had held the individuals controlling those corporations

up to public scorn. He conducted a public campaign; he swung

through an election; had been elected upon the issue Avhich he

created. Now, you had some embarrasment, didn't you, in

going to the Mayor? A. Not the slightest.

Q. Well, he had some embarrasment? A. He had none.

Q. Seeing such a man as he had depicted in his article ? A.

He didn't betray it, Mr. Counsel.

Q. He didn't betray it ? A. No, sir. I never had a smoother

conversation in my life than I had with the Mayor on that sub-

ject, which was very short. I haven't finished it for you.

Q. No, I am going to ask you to finish. I have not for-

gotten that, Mr. Berwind. I will take it just as it comes, but

these things occurred to me while you were discussing that con-
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versation. No reference then, made to any of the attacks he

had made upon you and your associates? A. No, sir.

Q. No introduction? A. 'No.

Q. Except the one which was casual at the entertainment ?

A. Well, yes. No introduction on the subject at all excepting I

was presented to him at this entertainment.

Q. Now, there were some Directors of the Metropolitan that

paid back—• in connection with the Walton and Cortland Street

deal— that paid back some money. Do you remember who they

were? A. No. That ante-dated my time.

Q. That ante-dated your time? A. Yes, sir.

Q. Well, I won't refer to it any more. Please finish the con-

versation. A. Well, I was going to say I saw the Mayor in his

office and I preambled my remarks. I stated before that we

were anxious to have his confidence and we wanted him to have

as full knowledge of what we had in mind and everything bearing;

upon the situation as we had ourselves. It met immediately

with a very prompt response from him. He said, " Do yoii

mean that ?" and I said, " Yes, we mean it and I can answer

it for you," and he shortly after appointed a Mr. Kingsbury, a

Bridge Commissioner—
Mr. Quackenbush.— Kingsley Morton.

Mr. Berwind.— Kingsley Morton and a Mr. Ingersoll, I think,

who was an expert engineer on the New Haven road.

Q. (By Mr. Moss.) Pardon me for interrupting. How long

after that conversation was it when those gentlemen were ap-

pointed ? A. Oh, very shortly.

Q. That would put your conversation with the Mayor as be-

ing subsequent to Mr. Shonts. I am merely telling you that—
considerably subsequent. A. I would not like to say that.

Q. Well, I am simply suggesting to you. A. I know.

Q. That- would be my judgment upon the testimony. A. And

then those gentlemen reported and they kept in conference with

us, I think indefinitely, I don't know how long.

Q. Wliich saw the Mayor? Did you know that Slionts had

seen him ? A. No, sir.
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Q. When I say — A. That is my impression now. I don't

recollect it.

Q. Where did you see the Mayor ? A. I saw him at a private

entertainment at Mr. Vanderbilt's house.

Q. And wasn't it arranged that you should meet him there?

A. No, sir. I was an invited guest there. I am a friend of the—
Q. That is the entertainment, but where did you meet the Mayor

afterwards? A. I met him at his office; made the appointment

tliere.

Q. That was by appointment ? A. By appointment made that

evening.

Q. Was anyone with you ? A. When I went to keep the ap-

pointment ?

Q. To tie Mayor's ? A. 'No, sir. No one.

Q. Did you see the Mayor in company with anybody else at

any time ? A. No, sir, excepting at dinners afterwards and pub-

lie affairs.

Q. When you met the Mayor at Mr. Vanderbilt's house was

there a large party or a small party there ? A. Oh, a large party

;

that was an evening entertainment. There must have been a hun-

dred people tliere.

Q. Were there any other Interborough Directors there? A.

Well, maybe. I don't recollect that there were. Possibly Mr.

Belmont was there.

Q. Was Mr. Freedman there? A. No, sir.

Q. Was Mr. liawley there ? A. No, sir.

Q. Did you have or did you confer with Mr. Hawley from time

to time about these affairs ? A. No, sir, excepting Committee

matters; nothing particularly concerning the subject.

Q. Did Mr. Shonts ever tell you of any call that he made upon

tie Mayor or any interview he had with him personally ? A. He
told me about his having gone to see the Mayor at his place down

on Long Island, wherever—
Ql. Did be say for what purpose he went there ? A. I don't

recollect that he did except that he went over to talk with bim in a

general way about the subway business.

Q. Well, didn't you know he was going to see the Mayor ? A.

No, I did not.

Q. Were you surprised when he told you ? A. I was not sur-
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prised; I though it was a very natural thing for him to dO'; it was

what I would have done.

Q. Do you know that he went with Mr. Townes? A. I didn't

know Mr. Townes; I never heard of Mr. Townes until afterwards.

Q. Did you know that he went with Mr. Campbell ? A. !N"o,

I did not. I knew Mr. Campbell but I didn't know that he went

with him.

Q. Did you have a talk with Mr. Campbell about the meeting

with the Mayor down at St. James ? A. JSTo, sir.

Q. Please state what Mr. Shonts said to you about the meet-

ing with the Mayor. A. Well, he mentioned that he had seen

the Mayor and gone over the subject of the subway situation with

him; that is all— a mere general conversation— had no special

import that I remember at all, has made no impression on my
mind at the time or now.

Q. Were you present when Mr. Shonts reported to the Board

his interview with the Mayor on one occasion ? A. I don't recall

such a report by j\Ir. Shonts to the Board. Mr. Shonts was in the

habit of stating any events of any importance but I don't recall

him having—
Q. I refer to a report made by Mr. Shonts which was copied

into the minutes which was important enough to be copied into the

minutes. Do you remember him making such a report ? A. I

haven't looked up any of this and I don't recall that.

Q. Do you remember the occasion when authority was given to

the Executive Committee to make a contract? A. Yes, that I

remember.

Q. Don't you remember that at the meeting when that authority

was given to the Executive Committee, Mr. Shonts made a report

of a meeting with the Mayor? A. I don't remember definitely

that fact. There were some conversations made from time to

time by the Mayor that it is rather confusing to look back so far

as six years.

Q. Do you remember the occasion when Mr. Shonts reported

the result of a conference had at the home of Mr. Willcox when he

and lawyers of your Company had met the Public Service Commis-

sioner and lawyers of the Public Service Commission to go over

the subway proposition ? A. I remember when that meeting
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took place, Mr. Counsel but the exact report that was made I do

not recall.

Q. Did you see the tentative agreement or rather the tentative

proposition of your Company for the construction of the subway
whitfh was under discussion in that meeting at Mr. Willcox's

house? A. I think it more than likely that I did. My mind is

running on the same proposition that your is.

Q. Well, now, I have reference to a proposition that was dated

in March, 1910. A. Yes.

Q. March 23, 1910. A. Yes. Well, that is the one. I would

like to look it up to see whether I can recollect what that is ex-

actly. You see, I haven't charge of that.

Q. I think I will bring it to your mind in a minute and per-

haps you will have an opportunity before we finish to refresh your

mind upon all these matters. I want you to do so.

This proposition was based upon figures which were carefully

made by Mr. Graynor and other ofiicials regarding trafiie and pros-

pective trafiic and so on and there were several versions of it pro-

duced. The first one was the 10th of March ; another was on the

2'3d of March; then there came another one, I think, on the 28th

of March in w^hich slight changes were made and it has been

stated by some of the witnesses that those changes indicated the

progressive understanding between Mr. Shonts and Mr. Willcox.

Do you remember the thing now ? A. Well, I remember those in-

terviews taking place. I remember that we had different points

of differences which were discussed and dhanges made— just

what they were I don't recall but there were many points of dif-

ference between the Public Service Commission and ourselves

as to the—
Q. Mr. Willcox and Mr. Harkness have both written and both

testified that there was almost an agreement— an oral agreement

— upon that document of March, 1910, and lihat was produced

before your Board on the 24th, of March, 1910, and that tenta-

tive proposition proposed that the work should be done by the

Company and financed by the Company. Then came the resolu-

tion giving the Executive Committee full power to make pppro-

priations. That was practically the Committee. 'Now I want to

know, Mr. Berwind, what conversation occurred in the Directors

meeting or in the Executive 'Committee meeting concerning the
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financial side of that proposition which, would have committed the

Company to pay for the work. What conversation was there

about that? A. I really can't answer that question because I

don't really remember.

Q„ I don't expect you to remember tliis all at once, Mr. Ber-

wind. A. I don't remember.

Q. But I am bringing it to your mind by calling up a number
of circumstances. I am taking more time that we would in Court

because we ought to — A. That is all right. I am very glad ; I

will tell you all I know.

Q. I want you to liave your mind upon it accurately. Here
is the situation as I see it, Mr. Berwind in the propositions of

1909 March and September, I think they were the Company was

to do the work with its own money. In the written proposition

dated Marci, 23d, foi-mulated as a proposition, a proposition simi-

lar to those of 1909, the work was to be done by the Company's

own money. That document being produced here, Mr. Willcox and

Mr. Harkness and others were asked to explain it and they agreed

that that document was practically agreed upon at Mr. Willcox's

house. There was a meeting there that lasted until two o'clock in

the morning witli Mr. Shouts present, and Mr. Shonts left, giving

them the impression that the Company was going to make that pro-

position. It was a proposition that had been carefully considered

because it had been written out on the tenth of March and a copy

of that document was found in Mr. Morgan's letter-file, showing

that it had been submitted to him as the financier of the transac-

tion, now that proposition— A. In 1910 ?

Qi. 1910, yes. A. W.as submitted to Mr. Morgan in 1910?

Q. Yes, sir. A copy of that letter came out of Mr. Morgan's

file. A copy of this letter came out of Mr. Morgan's file, dated

March 10th, and that is how we found out that it had been formu-

lated back as far as March 10. We came to the conclusion that

Mr. Morgan must have known something about such a matter as

that and his files were re-examined here within a couple of months

past and his missing planet was found. Somebody said there must

be a planet in that space and the missing planet was found. There,

now, I a rehearsing these things so that you can see how closely

the evidence shows that your Company was committed informally

to a proposition in March, 1910, that called for tlie use of the Com-
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pany's money. Now, it appeal's from the evidence, and I think

from the fair preponderance of all the evidence that Mr. Shonts,

having attended that meeting that broke up at two o'clock in the

morning at Mr. Willcoxs house, went down to his Bk>ard of Direc-

tors, saying " Here is what we have tentatively agreed upon," and

there at that Board of Directors' meeting something happened. A
change occurred in the plan that had been so far carried out and

the whole matter was given over by the Board of Directors to exec-

utive committee. The Board of Directors practically divested

themselves of their superior power and committed it all to your

exact Executive Committee. Now, I want to know what conversa-

tion occurred among you gentlemen which resulted in a change

of the plan which had been proposed. A. Well, I am a little con-

fused here as to times.

Q. Yes, yes. A. It makes a little difference. I believe that the

Tri-borough were opposed to anything but the carrying out of the

old Rapid Transit idea. We thought it was a most practical way

and the only way in which any private corporation could use its

money so as to make it possible to build those subways and get a

return. The Public Service Commission at that time were very

much engaged in what is known as the Tri-borough system which

we were entirely opposed to.

Q. They were not pushing that thing in March, 1910. A. Well,

I didn't know whether they were pushing it as late as that. That

is the reason I asked.

Q. Tes, I am trying to help you with that. I don't think that

the Public Service Commission were hampering you with the Tri-

borough proposition until 1911. A. Well, no. I was wondering

when that was, exactly, but be that as it may,- 1 don't know. I

can't recall now exactly what particular reason the Executive

Committee could have had for turning over that proposition. I

don't recall it—^if I did I would tell you in an instant and I would

like to look that thing up in detail.

Q. Well, you shall have the chance to do it. A. Because I don't

want to give any inaccurate information ; I want to give the exact

facts.

Q. Oh, you may not be able to connect this thing up by dates

— put it down like a time table. A. I know, but I don't remem-

ber that meeting— I don't recall it.
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Q. Though you may not be able to do that, I want to direct

your attention to facts which must be in your mind. That up to

a certain point the Company was to spend its own money and was

making the proposition upon the basis of spending its own money

and received from its executive officers a document which showed

up the result of untold labor and negotiations with the Public Ser-

vice Commission. Then you gentlemen turned it over and sub-

stantially said, " We don't have to do it that way; we won't stand

by a proposition by which the Company shall furnish its own

money." A. If that turn was made it was made by the discovery

of some very good reason ; why I have not in my mind today, and

I do not recall it but I will post myself.

Q. Well, I am going to ask you to do that because it is evidently

— A. I will be very glad to do it.

Q. We won't finish our conversation at this session.

Mr. ISTicoll.— Mr. Moss, Senator Thompson informed Mr.

Quackenbush that the subjects you wish to interrogate Mr. Ber-

wind about were a cold contract and he said that yon wished him

to testify generally.

Mr. Moss.— There must be some misunderstanding about that,

ITicoll.

Mr. JSTicoU.— Yes, so I asked him to come to my office and told

him that, and never said anything to him about your purpose to

examine him generally as a Director.

Mr. Moss.— Well, Mr. NicoU, I certainly have not—
Mr. Nicol.— No', not the slightest.

Mr. Berwind.— They wouldn't know where I keep this. I

have never looked up a paper or a meeting or a document or any-

thing in connection with it.

Mr. Moss.— I have all respect for you, Mr. Berwind, and am

not meaning to indicate that the tone of my question— by the

tone of my questions anything uncomfortable or unpleasant. We
can look each other in the face.

Mr. Berwind.— Yes, yes, I know. All right, sir.
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Mr. Qiuackenbush.— If you want a suggestion, Mr. Moss, I

will make it to you.

Mr. Moss.— All right.

Mr. Quackenbusli.— It may help Mr. Berwind. The March,

1910 provision called for the use of Madison Avenue. Mr. Ber-

wind is getting into his mind the idea that that left Lexington free

for Dhe Tri-borough development; that may help him to refresh

his recollection.

Mr. Berwind.— Oh, yes.

Mr. Qnackenbush.— I guess that is what happened.

Mr. Berwind.— I remember that discussion very well.

Mr. Moss.— Well, do you remember that after that— It seems

to me I am right in this, the railroad made a proposition which

included Madison Avenue.

Mr. Quackenbush.— Yes, but I make this suggestion to you if

you want to develop that, because that may help Mr. Berwind's

recollection.

Mr. Moss.—'Well, I am very glad to get Mr. Berwind a re-

minder.

Mr. Berwind.— Well, it left Lexington Avenue open for an in-

dependent group, which might be divided— as was all the prop-

erty which we had gone into.

Mr. Moss.—' Yes, but didn't your company make a proposition

later than that for the use of Madison Avenue? A. No, I think

not. Don't bar out the Tri-borough. The Tri-borough went on.

We would not have built at all; that meant our ruin. But, Mr.

Counsel, if you will give me a little time to lock up that situation

and you want more information, I will post myself—
Q. (By Mr. Moss.) I am going to do that and we will take

a recess very shoTtly, too, but before we do that I will perhaps open

up some other matters that you may want to look into. Haven't

you in your mind that your Company, up to a certain point, did

not propose to furnish all the money ? A. We were perfectly will-

ing at that time. We thought it was practicable if they extended
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the subways on the old Rapid Transit idea that the money coula

be raised by our private means without the aid of the city parti-

cipating that was to be our own enterprise.

Q. Well— A. But the city—
Q. Well, what put it into your head— if you can give it to

me that way— Vhat put it into your head or the heads of your

associates that the city could be induced to furnish the largest part

of the money ? A. JSTow you are asking me a question which I

never knew—' where the dual system arose. I don't know what

suggested it.

Q. But there came a time when you people spent your efforts

in producing propositions that went on up to the Public Service

Commission with some hope of going through, which involved the

use of city money along with your own money and which involved,

if the officials agreed to it, a departure from that present election

pledge. JSTow, w'here did you get the courage to make propositions

of that sort ? A. I have no recollection of anything of that kind,

involving any change of plan, excepting that we discovered that

other plans by the Public Service Commission were so' constituted

as to make it a dangerous proposition for us to use our own money

as we originally contemplated. I think that is about the situa-

tion that induced the change.

Q. What were those other plans? A. I am talking about the

Tri-borough, for example, and certain routes which were involved.

Of course you must bear in mind I am not an engineer; I don't

go into this much.

Q. Wasn't there a time when somebody suggested that instead

of having to pay or raise the large sum of money that would be re-

quired to build this road yourselves there was a way or there

might be a way found which would induce the officials to recede—
some of tlie officials to recede from the position they had occupied

and allow the city to be tied up with the private capital? A. I

have no such recollection whatever of any such intimation as I

told you before.

Q. Wasn't the expression used at one of the meetings that there

was an easier way ? A. I have never heard it ; it is new to me.

I think the dual system was a complete surprise to everybody in it.

Q. Well, the dual system came sometime afterward. I am
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talking now about the early date of 1910. A. I have no such

recollection.

Q. Even before the Tri-borough was being pushed the great

fight between the Board of Estimate and Apportionment, where

some men couldn't stay put over night, occurred in the early sum-

mer of 1911, and what I am talking about is 1910'. A. Well, I

don't recall that and I don't recall that expression ever had been

used, to my knowledge. I have no recollection of it whatever.

These plans were changing very rapidly in those days from time

to time, from the time of the original discussion—
Q. Well, they were changing rapidly— A. And of course,

therefore, you have got to— I have got to place them in my mind
— I have no recollection.

Q. Well, leave this spot for a moment, and we will go down to-

wards the end of 1910 when I think the first proposition was made

by your Company. After that tentative proposition dropped do

you remember when your company made a proposition to build

a very liberal subway using that term, I think you will under-

stand me, in a broad way. And to give the city the entire profits

for the first five years. A. I don't recall any such proposition.

Q. Don't you remember that your Company proposed that the

city Sihould have the entire profits for the first five years ? A.

That is December 5, 1910? I don't really remember that propo-

sition having been made to us. Was it made by us ? In connec-

tion with other things, maybe I don't know. I don't recollect that

particular clause in the contract unless it was coupled with another

that gave us a great deal.

Q. Well, now, I don't know what it gave you, but don't you

Temember a proposition in which the profits were to be determined

after the taking out of rentals, city rentals, cost of operation, cost

of amortization and bonds and no preferential of six million dol-

lars, and even under such a financial system as that, without any

excess of preferential the city was to get the first five years the

-entire profits and after that to divide even ? A. I don't recall

;

a portion of it is vaguely in my mind but the rest of—
Q. Don't you remember any proposition where the city was

to get the first five years of profits ? A. I have an idea, a recol-

lection in my mind, the question of the city's profit for twenty-

five years. That was at one time spoken of but I don't remember

A 33
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how it was tied up, so that therefore I 'am very imperfect; my
evidence would be no good unless I could inform myself as to

the facts, you know, look it up and call it up—
Q. Well, that proposition. A. If it is in evidence, then it must

be so.

Q. And barring some little things that I may have omitted, I

have given you the plan of it, the substantial plan of it. A. Yes.

Q. That the rentals and sinking fund interest on the bonds for

both sides was to come out, no preferential based upon earning

capacity of the old subway, and on such a liberal scheme that the

city was to have the first five years profits attached, and after that

don't you recall that there was such a proposition? A. JSTo, I

don't recall the details of that proposition. I will look it up ; I will

give you all of that.

Q. Well, I am going to ask you to look that up. A. There is

nothing I want to hold back. I would like to know the facts.

Q. I am sure there was a proposition which, if it had gone

through, would have bound the city to the payment of some of the

money, not so great a proposition as now, but some of the money.

There would have been a chance for the city to get some profits;

there would not have been a postponing, there would not have been

a deficit, there would not be a postponing of profits until all of us

had passed into the next world where they don't need subways. I

hope we will be in that part of the next world. A. I assume,

however, it wouldn't have been the presence of the subways that

are not contemplated that makes a vast difference in the results,

you see.

Senator Thompson.— In the next world I suppose they run in

the subways and elevators.

Q. (By Mr. Moss) Yes, but I don't know how much my
opinion is worth but I think when you come to examine that

proposition of December, 1910, you will find that the expression

I sued liberally in point of binding and liberally in point of terms

as a fair statement. A. Very well.

Q. ISTow then, let me go over this for a minute because I am

really trying to bring your mind back to some things where you

may be able to tell us something to date. You have in 1910 and

1909, two propositions by the Company contemplating the use of
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its own money entirely. You have in March, 1910, a proposition

almost put through, brought down by Mr. Shonts to you and

your associates which contectnplated the xise of city money and

which suddenly flew off
;
you have meetings between yourself and

the Mayor and Shonts and the Mayor— A. One meeting.

Q. Shonts had two; that is, he told us about two, and you

had one. Then that carries us along to December, 1910, with a

proposition made by your Company which requires the city to

put up some of the money, not as much as now. A. Yes.

Q. Actually gives the city look-in, gives the city no danger of

deficits and gives the city an immediate look-in on the profits

;

now what carries you up to December, 1910. What occurred—
what was said—what had occurred after December, 1910, which

led to your proposals of 1911, which, left the city a way in the

background, away in the rear, with no prospects in years within

our reach of getting in ? A. I fancy it was one of those usual

discoveries. It was the negro in the wood pile.

Q. Well, what was the nigger ? A. I don't know.

Q. Who was the nigger ? Whose nigger wat it ? Who put the

nigger there ? Do you spell the nigger m-o-n-e-y ? A. ~So sir.

Not a dollar.

Q. How do you know that ? A. Well, I know as much. I

am interested. I say not a dollar.

Q. I am not saying, Mr. Berwind, far be it from me to say

or even insinuate that you handed anybody any money or that

you participated in the handing of anybody any money. A.

Well, I will go further than that; I have no knowledge directly

or indirectly, if by any device or by any means or any agency

or any commission or anything, that any money has ever passed

from the Interborough Company to anybody connected with the

city government or any other person bearing on the situation.

Q. That is broad; that is broad. Well, what knowledge have

you that any persons who have received the bounty and the favor

of the Interborough have not done some such things? A. I am
perfectly convinced of it. If I though the he couldn't stay there

a minute.

Q. I don't say they are there now, in the Company. A.

Well,—
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Q. Hasn't it ever occurred to you that some of the people

that received the bounty and the favor of the Inter— A. I

can't see where they could get the means to pay it.

Q. Might have converted the nigger into money. A. I don't

think so.

Q. Have you ever looked into the subject? A. I have looked

into it as far as any Director could look into anything.

Q. Have you 'ever heard the thing suggested? A. Never

heard it suggested that money was used.

Q. Have you ever read the suggestion? A. Nothing, except

in this Commission. I have heard it since—
Q. Have you ever read or heard of it before this Commission

was ever formed? A. ISTo.

Q. That there were commitments and obligations ? A. No,

sir. Not I.

Q. Have you ever heard or read before this committee was

formed, the accusations of George McAneny regarding the

Stevens contract which he said in public contained unusual and

unnecessary and exhorbitant profits ? A. I— No.

Q. Did you read those statements of Mr. McAneny? A. I

don't know that I did. I know there were comments made which

were adverse to that contract.

Q. Before the Stevens— I am speaking of the Stevens con-

tract now and before this Committee was formed or thought of,

and when men were not sparring for position and when men were

not defending themselves against the possibility of being called

as witnesses here, did you read in the newspapers that itemized

statement of McAneny? You must have read it? A. Oh, I

have read it, yes.

Q. Yes ? A. Probably ; I don't remember its contents exactly

there are so many—
Q. When you read this statement of Mr. McAneny published

in the World and published in the American (I speak of those

two because somebody handed me the clippings here yesterday

and I referred to them in the testimony) when you read those

two statements and probably the statements printed in all the other

excellent and adequate New York newspapers, did it occur to

you that something might be doing on that contract ? A. No, sir,

and I don't believe there was.
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Q. Well, doesn't- it seem to you a remarkable situation that

your Company, fighting for its life— A. Yes.

Q. — fighting against the danger of the Tri-Borough busi-

ness,— A. Yes.

Q. — later fighting against the B. E. T.— A. Yes.

Q. -— later engaged in a conflict where it seems to me '— I

am only one responsible for this thought— that the Morgan

influences and the Brady influences fought themselves to a finish,

the one represented in your Company and the other in the B. E.

T. fought themselves to a finish and then had to divide up because

neither could kill the other; A. Well, Mr. Counsel, if you want

to know what I—
Q. Yes, go on. A. My statement is, as I said before, that I

do not believe, as far as I know you can have all the evidence

and everything I know, that there is any agency either directly

or indirectly or by any—
Q. Well, I have not got to that point and I want to give you

every opportunity to make that statement of yours as broad as

possible.

Senator Thompson.— Yes, let him make it now.

Mr. Moss.— And I—
Mr. Berwind.— Iwant to make that statement—
Mr. Moss.— And I do it with the statement, frankly made,

that I have no thought of connecting you— I have nothing in—
Mr. Berwind.— Oh, no. I know that. I don't take it person-

ally. ISTo, but I am a Director—
Mr. Moss.— Surely, and responsible—
Mr. Berwind.— I am the largest stockholder of the—
Mr. Moss. and responsible in that way.

Mr. Berwind.— I am careful to watch the interests—
Mr. Berwin.— I am careful to watch the interests —
Mr. Moss.— And I want, and I tell you that fairly, that I

have this in mind—
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Mr. Berwind. and nO' oiBoer of that corporation could

stay there a minute or any of its Directors, if I knew it.

Mr. Moss.— Well, now, start off again.

Mr. Berwind.— If it would end continuing on—
Mr. Moss— Well, you were in a situation, Mr. Berwind, where

your Company was fighting for its life against the Tri-Borough

proposition. I base that on your own testimony, where your

Company was fighting the B. K. T.'s influences and where your

propositions were of more than usual importance because they,

were binding your Company to some sort, at least publicly, to

some sort of a program and you move along in your propositions

by the route I have shown you. First, propositions for your own

money, repeated, then a tentative proposition with your own

money suddenly switched off after your own executive officer

brings it down to you, with numberless interviews bound up in

it, having departed from the notion of putting in your own money

entirely. You will go a little further and call for city money;

you dare do that, but even then you call for city money with

such a proposition as gives the city immediately profits and no

defiicits and then, when the fight gets thicker do^vn in 1911,

when your antogonists are right up to you, face to face, then

you make your propositions which are of such a character that

Mr. McAneny, the Comptroller's right hand man, has testifie:!

here that it will be years and years that the city will have to pay

deficits and many years more before it gets any chance at profits

and you did all that in the face of the opposition that has been

described, when perhaps the biggest financial interests around

this metropolis were engaged in a death grapple and neither was

able to kill the other— A. Well, I want—
Q. — and finally divide the territory. A. I want to repeat to

you—
Q. Now then, did it never occur to you, when you read Mr. Mc-

Aneny's criticisms of the Stevens contract that that might be a

place where an active, honest Director would find commitments

and obligations had been placed? A. I am an active, honest

Director and I can't find the commitments or obligations.
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Q. What did you do, finally? A. What did we do? I will

give you the entire history of the—
Q. But just pointing, please, to this. You read something—

you read McAneny's criticisms ? A. That has no bearing—
Q. Yes, it does. You said you read it. A. The facts I want—
Q. You said you read it— you read McAneny's criticisms.

A. That does not effect my—
Q. jSTow, please listen, because I want there to be a fair under-

standing between us before your answer comes out. After you

read McAneny's criticisms and the suggestions that that con-

tract might have in it improper profits— A. Yes.

Q. What did you, as a Director, or any of your associates do

to look for the commitments and obligations that might be in

that Stevens contract? A. I will give you the exact history of

it.

Q. All right, go ahead. A. When the question came up,

of thirdtraoking the elevated lines and making tie extensions

on the elevated lines, the city had been pressing us very strongly

to get that third-tracking done because it would relieve the con-

gestion of the city a great deal and the most rapid way that was

possible to third track the elevated railroads was a job that

involved a great deal of danger and risk, because traffic on that

elevated railroad was very heavy. The danger of doing the third

tracking, in doing the work at that time without stopping the

traffic was also of great danger. This thing had been impressed

several times upon us by our operating officers ; it was then,

about that time, when this question was likely to come up in the

Public Service Commission about carrying on this work that Mr.

Shonts, who was ill, was going to Europe— my recollection is

it was a few days before only— and at the Board of Directors'

meeting he stated that this question of third-tracking the ele-

vated— this giving out of these contracts, and extension of

the elevated system— might arise during his absence and he

thought that it would be a proper time to discuss the questiin

as to the best way of doing this. Mr. Shonts claimed that what

he wanted in the construction of that third-tracking, which

involved very dangerous foundation work, construction work as

well as operating work, required an engineer of peculiar quali-
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fications and he said to keep that traffic going with the least

element of danger and to avoid possible accident and get the

greatest speed of action; he would like to have an engineer who
was peculiarly fitted for that work and I said, " I know of no

man better qualified for that than Mr. Stevens." Mr. Stevens

was then on the Illinois Central E. R. and he had been on the

Panama Canal with Mr. Shouts and he claimed that they had

long and constant relations running over many years. The dis-

cussion in the Board was taken up. The Board, as a body, are.

very apt to receive the recommendations of its President and

of the Executive Committee and the suggestions seemed to us

to be a very good one to have that agency, that kind of a man or

that kind of a concern handle the business. The question of com-

pensation was talked about and what that contract should involve..

The first thing talked of was this elevated proposition, not only

involved the building of the third-tracks on the present system,

but the extension (and it also involved the equipment) of that

operation. I immediately said, " Well, it seems tO' me if we want

to employ that kind of an agency we want tO' confine it strictly

to that portion where that operation, is dangerous and requires that

kind of talent. I can't see that it requires it for the equipment."

That was immediately conceded by everybody. Mr. Shonts was

the first to say, " You are quite right ; no use of including, under,

percentage contract the equipment which we can tend to as well,

as they can."

Senator Thompson.—^When was this conversation, Mr. Ber--

wind ? A. Oh, this was just before Mr. Shonts went to Europe

;

it must have been in 1913.

Senator hompson.— At a Directors' meeting? A. That was

at a Directors' meeting.

Q. Were you at the Directors' meeting? A. I' was. June, I

think it was. Now, we had a very full meeting, and then Mr.,

Freedman was alive and I think it was he, I won't be sure, Mr.,

Ereedman said, " Well, there is another point to be considered

;

this compensation of percentages must be regulated by what the'

services rendered by the contracting company." He immediately

said, " Whoever takes up this thing must provide the entire equip-
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ment, provide everytMng necessary for carrying on this business;

"we have got to in order to regulate a commission to suit the case

and the contractor ought to own the equipment because it is no

^ise to us after the erection."

That ended that discussion and the committee was appointed to

look into this matter, I think Mr. Lane and Mr. Read and Mr.

Preedman and myself were appointed on that committee. We
looked into this matter and commenced this discussion and I think

it was the next day we inquired into the practice of the largest

corpoTations who do that work, the Pennsylvania Railroad, for

example, other large corporations that had been doing this work,

where the road had to be kept running, you know, and the work

•done as well, so at that meeting one man— some of us felt that—
the absolute amount of commission was never touched on. We
got this data, put it together and various sums of commissions

that might be asked were talked of. Mr. Shonts said that he

would like to have the counsel of the Company prepare a form

of contract, a form of application, I think it was, to the Public

Service Commission—' am I correct about that, Quaekenbush ?

Mr. Quaekenbush.—• Yes.

Witness.— Which would cover this case because^ we could make
it broad and we could modify it at any time to suit the case, and so

that in ease the Public Service Commission, during his absence,

wrote it up that we would have a form of contract to prove by

them that we could go on and make these contracts. Well, Mr.

Shonts went to Europe. That contract, I don't believe, ever was

drawn; if I remember, I never saw it, at least the application

nevefr was drawn or if it was—
Mr. Moss.— This was a contract presented to the Board of Di-

rectors ?

Mr. Quaekenbush.— Well, Mr. Moss—

Mr. Moss.— With a blank for commission.

Mr. Quaekenbush.— Mr. Berwind means the application—
Mr. Moss.— Oh, for the third tracking ?

Mr. Q;uackenbush;— Oh, no, the application for their waiver of

the right to enter into the contract but when he says it wasn't

presented, he is in error because it was presented by Mr. Shonts.
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Mr. Berwind.— Well, anyway, I—
Mr. Moss.— Thank you, Mr. Quaekenbusti.

Mr. Berwind.— Well, Mr. Shonts went to Europe and the thing

died out ; never heard anything more about it and in the meantime

Mr. Stevens had gotten into some trouble in his financial affairs,

I think, and Mr. Shonts came back from Europe and then the

question was reopened and bids obtained from various people.

Q. (By Mr. Moss.) Well, now, let's see. Do you say that Mr.

Stevens had a peculiar qualification ? .A. He had.

Q. What was it ? A. Because he had been actively engaged in

the operation of a railroad in the West and he had been a great

engineer in the construction department of that railroad.

Q. Well, your Mr. Hedley is a very able man, isn't he? A.

Yes, but he's got other things to do.

Q. I know he has, but he is directly connected with the running

of the trains, isn't he? A. Yes.

Q,. And with a department that might be interfered with by

the contractor? A. Yes.

Q. So, he'd be on the ground, wouldn't he ? A. Yes, but that is

just the point. If the contractor was the man that controlled the

trains and had knowledge of it, we'd have great assistance to this

railroad. I don't think any professional man would question the

wisdom of that.

Q. Well, did they third track in Brooklyn? A. I don't know

anything about it.

Q. They had to rebuild the structure a great deal more than

you would a light structure? A. Well, you asked me for the

facts.

Q. No, but I am asking you if you can tell me. A. Well, I am

not an engineer.

Q. Do you know if it was an ordinary contractor that did this

work over in Brooklyn ? A. That may be.

Q. Without any accidents? A. I don't know what the condi-

tions were.

Q. And had to build up a loose, weak structure, not comparable

at all with the structure in Man'hattan. You know that? A.

Well, I had been told by a very competent engineer that this was
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the most extraordinary piece of work to liave accomplished with-

out accident that has happened in—
Q. You probably overlooked Brooklyn. A. Wo, I did not look

for Brooklyn at all.

Q. And if you saw that done by an ordinary contractor over

in Brooklyn, why it is worth looking into, isn't it?

Senator Thompson.— Mr. Moss asked you a question and I

will let you go, because we don't want to make this too long, but I

don't think you answered his question. The question that he

asked before you mad© your long answer, I don't think was an-

swered. I think his question was, " After you had understood

Mr. McAneny's criticism of this contract, whicb was after the

time that the circumstances were related occurred, he wanted to

know what you did about it as a Director of the Company, and I

don't think you answered that question. A. I thought it was all

right for you to make that statement. Oh, yes. Well, I made
tbe statement in accordance with the facts that occurred.

Senator Thompson.— Your statement related to facts that oc-

curred before Mr. McAneny's criticism was published. A. The

thing has been naturally a question like that continuing unnoticed

by the recoTd of the Board, that that is such statement as Mr.

McAneny's, but there are no members of this Board, I believe, or

anybody connected with the Company that has the slightest con-

ception or believes there has been any irregularity.

Q. Well, you haven't looked for it. A. Yes we have looked

for it.

Q. Well, what did you look for if you didn't believe it? A.

Why did we look for it ? We looked for it because— We didn't

look for it; we discussed it.

Q. Well, you haven't looked for it ? A. Well,—

Q. Did you put a detective on it ? A. No.

Q. Did you hire any detective at all ? A. Don't need any sir

;

the books of the Company all show and the expenditures of the

Company will show—
Q. I know, but did you expect to find Mr. Stevens' acts or Mr.

Gillespie's in the books of your Company ? A. But—
Q. Now, answer that, please. A. Did I ?
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Q. Yes. A, None of our business what he does after we had

made a contract.

'Q. That is just what I have thought— none of your business

what they do. A. It was not our business to follow it up beyond

after they had performed their duties with us, and did them at

the proper price, and under proper conditions of contract, the

thing passed beyond us.

Senator Thompson.— I still think thai; Mr. Moss' question was

fair. A. Oh, yes, I don't think it is unfair.

Senator Thompson.— And in effect that was after Mr. Mc-

Aneny's criticism, what did you as a Director do to follow that

up, I think th'at is what he asked.

Senator Lawson.— Yes, that is what— A. Well, we had

no— we didn't follow it up any further because there was nothing

to follow wpj there was—
Senator Thompson.— Well, answer—• A. Because contracts

made by competition afterwards with another concern, after Stev-

ens was gone we had no relation to him so he can't have done any

harm ; he had no contract ; it never existed.

Senator Thompson.— i suppose the answer to that would be so

far as you are personally concerned, as a director you didn't do

anything after the McAneny criticism. A. We took no action—

Senator Thompson.— You, as a Director, he asked. A. Didn't

suspect anything because the McAneny criticism passed away—
because Mr. Stevens passed away.

Q'. (By ]\Ir. Moss.) Well, now, since tbat time have you done

anything ? Have you ? A. ISTo.

Q. Down to date? A. 'No, we have only done this.

Q. ISTow, you spoke about Mr. Stevens having a plant, I thought.

Define a plant. A. Tie said, if these were all tentative things,

remember the contract never was made, Mr. Counsel. Mr. Stevens

never had a contract with us.

Q. I know, but there was a proposition squarely put before

your Board of Directors and the rates were discussed. A. There

was no definite proposition made to us at all.
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Q. Wasn't the reason why didn't make a contract with Mr.

Stevens because you found an opposition to it in your Board ? A.

N'o ; it was not.

Q. Did you find an opposition to it ? A. Yes, there was some

opposition.

Q. What? A. ISTo more in this than in others.

Q. Did you oppose it? A. I opposed that portion of—
Q; What portion of it ? A. When I said to wipe out all the

equipment, Mr. Freedman insisted that they should have a plant,

and the terms o£ that never were discussed ; there was no opposi-

tion to Mr. Stevens hut the form of contract and the price of it

never came to any decision or any discussion.

Q. Well, was 15 per cent, discussed? A. No, sir. All per-

cents were discussed from 5 to 20.

Q. Mr. Fisher has testified that percentages were discussed up

to 15 per cent. A. Wesll,. they were more than that ; they were dis-

cussed from 5 to 20'

Q. Five to twenty. A. It depended on what the contract in-

cluded.

Q. Now, then, with a contract for such a well qualified man as

Mr. Stevens and assuming that Mr. Stevens would enter into

such a contract as was laid before you, did you oppose twenty

per cent? A. No, there was no contract laid out with that in-

cluded, so I opposed nothing. The questions of the percentages

never was discussed excepting as mentioned as the contracts ac-

cording to What the work done might be. That contract never was

drawn.

Q. Didn't Mr. Shonts submit a skeleton contract ? A. Xo. Yes,

he may have. I don't recall that there was any contract of any

kind—
Q. Didn't Mr. Shonts submit a skeleton contract to the Pub-

lic Service Commission? A. To the Public Service Commission,

as I understand it, the object in making that application was so

that the authority would be there for us to make that co'ntract—
to make a contract afterwards, that the terms of that contract never

were decided upon.

Q. I know, but it went so far that the skeleton contract was

submitted to the Public Service Commission and you had the ten-

tative contract before you — the proposition right before j'ou—
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and only waiting for the percentage to be arrived at and put in.

A. O'h, no. Oh, I beg your pardon.

Qi. Well, no'W, when percentages were talked, what percentage

did you talk ? A. Didn't talk any percentage because I depended

that it never was arrived at what that contract should include.

Q. What percentage did Mr. Shonts talk? A. Well, I don't

remember; I have forgotten exactly, I think—

•

Q. Who expressed the twenty per cent ? A. Well, that I don't

recall ; that thing was talked all around the Board.

Q. Did Mr. Shonts say twenty per cent ? A. ISTo, I don't know
that he did ; I am quite sure he didn't.

Q. What percentage did Mr. Shonts speak of? A. He spoke

of the practice for this kind of work of large corporations and

that we ought to get the lowest percentage consistent with that

practice and that the practice was, in some corporations, from

ten to fifteen per cent., I think were the things he talked about as

approaching the practice of the larger corporations in all such op-

erations.

Q. Did any members of your Eoard object to the proposition

upon the basis that it wasn't right ? A. How do you mean, wasn't a

proper contract?

Q. Wasn't a proper thing to do. A. Yes, there was a gentle-

man in the Board who thought this thing ought to be put open to

all competition and who had advocated a very good and responsible

concern that he thought ought to be asked into this with other con-

cerns.

Q. Well, didn't the other position include the amount of the

percentages that was discussed? A. The question of percentages

never could be discussed because they didn't arrive in the dis-

cussion.

Q. Do you remember whether or not Mr. Stevens had given

Mr. Shonts authority to have a percentage put in ? A. I do not

;

I do not. No.

Q. Did you know that Mr. Stevens was willing to accept for

himself seven and a half per cent. ? A. I don't know anything

about that.

Q. Did Mr. Shonts tell you that Mr. Stevens was willing to

take seven and a half per cent. ? A. I don't recollect if he did.
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Q. Did Mr. Sihonts tell you the lowest percentage that Mr.

Stevens would he willing to take? A. I don't recall that.

Q. Do you know of any reason why Mr. Shonts would not tell

you, his fellow Directors, what was the lowest percentage that

Mr. Stevens was willing to take? A. Well, I don't think he'd

gotten that far; it had not gotten to a question of negotiation of

percentage.

Q. Didn't you know that the question of percentage had been

discussed between Shonts and Stevens? A. I knew there must

have been some discussion with them but the question never came

to us in form—
Q. Didn't you ask Mr. Shonts what figures had been talked of

between him and Mr. Stevens? A. Mr. Counsel, I want to tell

you— I have been telling you this— told it repeatedly. There

was no contract made with Mr. Stevens and the terms of that con-

tract—
Q. I know that— A. — were being discussed by us.

Q. Surely, and I am on that basis with you. A. Therefore I

can't see the pertinence of your remark.

Q. Well, now, I will try and make you see it in a pleasant

way. A. All right.

Q. There was something under discussion, wasn't there. A.

Yes.

Q. And that something lead to the possibility that Mr. Stevens

might do that work. That is so, isn't it? A. The possibility,

yes.

Q. And there were percentages being discussed all the way from

five to twenty, weren't there ? A. Yes, there were and—
Q. And you knew that Mr. Stevens and Mr. Shonts had been as-

sociated together in the Panama Canal, didn't you ? A. Yes.

Q. And you knew that they were friends, didn't yon ? A. Yes,

I don't—
Q. Was any question asked that you know of or that you re-

member, of Mr. Shonts, as to what percentage Mr. Stevens would

be willing to do it for? A. I don't recall whether Shonts men-

tioned the commission or not.

Q. Well, now, that is a question that I want to drive to you,

please. A. Well, I—
Q. Here is Mr. Shonts presenting to you a skeleton or tentative
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proposition and you are discussing percentages on an outlay whiob

would make your percentages run into -— A. Yes, but—
Q. Now, listen to me. I know you wont, but you were discuss-

ing, now those percentages upon the large amount of that contract,,

might run into millions of dollars. A. Yes, that is true.

Q. That is true, isn't it ? A. Yes.

Q. Was Mr. Shonts asked the question as to how far he had

gone in discussing these terms with Mr. Stevens? A. I don't

know that he was ; he stated them frankly himself.

Q. What did he say Mr. Stevens would accept as a percentage,,

then ? A. He never went— I don't recall that he mentioned what

he would accept. The main question that was discussed before u»

was the advisibility of employing that kind of agency for that con-

struction.

Q. I know. You answer my question now. Why wasn't Mr..

Shonts asked what would be the lowest percentage that Mr. Stev-

ens would take ? A. Because he didn't know.

Q. Did he say so ? A. Why, of course he did, because he dis-

cussed it with us.

Q; Did he say he didn't know what was the lowest percentage f

A. Oh, he didn't say that language, but he didn't because he-

didn't discuss it.

Q. You corrected yourself, then. A. No, I want to be very

clear about it. I don't—

•

Q; You were just then, but you were telling us that Mr. Shonts

said it. A. I was telling you this—

'

Q. ISTow, then, nobody asked Mr. Shonts what was the lowest

percentage that Mr. Stevens would charge? A. I don't think—
we never got to that point that I remember.

Q. Who was the member of the Board that objected to the-

proposition upon the grounds that it was not right? A. Well, I

don't know that; he opposed it on the ground that he thought it

was better policy to have that question open to competition and

the man was Mr. Lane.

Q. Well, did other members of the Board take a similar posi-

tion? A. I don't recall that they did.

Q. Didn't Mr. Read take a similar position ? A. Read ? I

don't think Read did take the position, to be perfectly frank with

you.
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Q. Did Mr. Morgan take a position ? A. Mr. Morgan wasn't

tiiere.

Q. Wasn't he asked about it? A. I don't tliink te wasj I

didn't ask him and nobody else asked.

Q. Did you know of Mr. Morgan writing a letter tO' Mr. Shouts ?

A. ISTo, sir..

Q. Disapproving of it? A. No, sir.

Q. Mr. Stevens was not acquainted with Mr. Morgan, was he?

A. I don't know.

Q. Was Mr. Oillespie acquainted with Mr. Morgan? A. I

don't know.

Q. Did you ever inquire to find out if Mr. G-illespie had in-

terests which were interesting tO' Mr. Morgan ? A. 'No.

Q. Did you ever take opportunity or occasion to inquire

whether Mr. Gillespie's relations with steel interests helped to

make him friendly with Mr. Morgan ? A., Wo, sir I did not.

Q. Did you ever take opportunity to inquire whether Mr. Mor-

gan would prefer Mr. Gillespie to Mr. Stevens^? A. I did not.

That competition was a straight case of business that we had.

That is all we were—
Q. Yes, well now, you made a contract with Mr. Gillespie—

A. Yes.

Q. — for the third-tracking, didn't you ? A. Yes.

Q. And you made a contract with fifteen per cent., didn't

you ? A. Yes.

Q. And that contract was so good for Gillespie that he could

sub-let it at ten. A. I don't know.

Q. And keep five per cent, premium. A. Well, I don't know

that it is so
;
you say so 1 don't know.

Q. I think that was proved before I came here,, wasn't it, Mr.

Chairman ?

Senator Thompson.— Why the record shows this, that the

contract was taken by Gillespie and that he kept five per cent.

and that the balance, ten per cent., he split with Terry & Tench,

who did seven-eights of the work. They split that. They took

out the cost and then split the balance between Gillespie and

Terry & Tench. That is what our record shows and that was

what the contract gave Terry & Tench. It shows Terry &
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Tench did the work and they claim they took the responsibility

and performed this service without stopping trains and that their

compensation was one-half of ten per cent, after taking out the

expense, which would amount, I should judge, to about two per
cent.

Q. (By Mr. Moss) Well, then, Mr. Gillespie got the five per

cent, and divided with the other gentlemen the remaining fen

per cent. Two per cent was expense ; am I right about it, Thomp-
son?

Senator Thompson.— That is the record.

Mr. Berwind.— Mr. Counsel, let me get right back to a prim-

itive position to the real kernel of this situation. This contract

was put out to be let and there were eight or ten, I don't know
how many concerns were invited to bid upon this proposition.

Mr. Gillespie was the lowest bidder for that proposition. That

answers your proposition; what he does with his money is not

our business.

Q. (By Mr. Moss) Well, no, of course it isn't your busi-

ness if you won't make it some. A. No, but he got the lowest

bid ; this thing was being given to the lowest bidder.

Q. Well, when you find that his bid was so low— A. Please

let me—
Q. ISTo, no because you are volunteering and I want to put

this question in. When you found that his bid was so low that

he could save, say five per cent, to himself and sub-let it and

take a portion of the remaining ten per cent., with the criticisms

of McAneny, which was a criticism of principle and with the

criticisms that have been evoked since that Committee came into

existence, did you say you have never done anything to find oiit

what Gillespie did with the money ? A. My dear sir, our responsi-

bility ended the day we let it to the lowest man that would build

that work and do the work for us efficiently.

Q. ISTow, I consider, Mr. Chairman, that that one answer is

worth— A. That is my feeling about it.

Q. — is worth the examination.

Senator Thompson.— Yes, I understand but do you know there
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is another question we want to ask. Of course this competitive

bid, Mr. Berwind, was a bid by invitation, that is, to eliminate

competition among them? A. Yes, everybody—
Q. (By Senator Thompson) You only asked six or eight con-

cerns, as understand. A. Six or eight, and important concerns.

Q. (By Senator Thompson.) And the people that actually

did the work, Terry & Tench. Did you know that they were

higher bidders than Gillespie? A. Yes, I knew that. I knew
it afterwards. I can tell you the circumstances.

Q. (By Senator Thompson) They bid fifteen and a half or

fifteen and three quarters per cent, and still they took the work

under Gillespie for one half of ten per cent. A. Well, I fancy

that I looked into that and that I, when these remarks were made,

I said, " How could Gillespie do it, because as I understand it

he financed them and did a lot of other things which are not

usual, and assumed that himself?" And moreover I understood

that the people whose names I don't even know, I think Snare

& Trieste were one and then there was a firm, Terry & Tench,

are great experts for underground work, they are great experts

on accounts of gas supply—
Mr. Quackenbush.— Terry & Tench are steel erectors and

Gillespie is underground portion— A. And Snare & Trieste

also had a very high reputation and their bids were higher than

Gillespie's, as I understand it and then, as I understand it, Mr.

Shonts, who was very anxious to get this work done promptly

and have the very best talent in the world as there are so many

lives at risk in this matter, said, " Can't you begin to do this

work, with these people, and make it shorter? If you can do

that and get them to your terms, why it would please us a great

deal better and we'd rather award the contract in that way." I

think that was the sum and substance of it.

Q. Well, did you ever ask Gillespie if, out of his profit he had

paid anybody commitments and obligations, or did any of your

Directors ever do so ? A. I never did ; I don't know.

Q. Now I think that would be a good time for you, Mr. Chair-

man, to take up this other engagement—
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Senator Thompson. —W.e had another engagement at half-

past four ; it is ten minutes to six.

Mr. Berwind.— Well, the only things I want to look up—
Senator Thompson.— Well, I want to finish these as we go

along. Now for instance, I don't want Mr. Berwind hunting

up on the propositions. I want to dispose of him while we are

here, see ? When we get through we will let you go.

~Mr. Berwin.— All right.

Senator Thompson.— Now, I want to ask you just one ques-

tion. There is one thing, Mr. Berwind, that this is impersonal.

I had a letter from a fellow who said he was the largest individ-

ual stockholder of the Interborough. Now, you claim to be the

largest stockholder. A. I don't know ; I think so.

Q. (By Mr. Moss) That was Wilson. A. Well, so I know.

I am not in the Interborough, I am in the Interborough-Met.

which owns all these-—

•

Senator Thompson.— I see, I see. The large majority of the

stock in the Interborough is owned by the Inter.-Met. ? A. Is

owned by the Inter.-Met., yes.

Senator Thompson.— And you are the largest stockholder of

the Interborough ? A. What is now the Interborough Consol-

idated.

Senator Thompson.— I see. I see. I begin to understand.

Mr. Quackenbush.— Well, as compared between Hr. Berwind

and Mr. Wilson, he amounts to insignificance—Mr. Wilson does

— . Mr. Wilson's got a little outstanding stock of the Inter-

borough Eapit Transit Company.

Q. (By Mr. Moss) Were you in any deals to buy Inter.-

Met. stock with Mr. Freedman or Mr. Hawley? A. We made

several times— we wanted the stock of those Companies. We
bought it through banks and in various other ways and we made

agreements to buy a certain amount of stock. I have got every

share of this stock today. What they did with theirs I don't

know.
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Q. Were you operating together? A. We did at that time.

We did in one or two cases for speciiic amount, then stopped.

Q. Yes, well did you pick up all that was in sight ? A. Oh,

no.

Q. Pick up a controlling interest ? A. ISTo, never had an

interest with anyhody, except—
Q. Didn't you call in Freedman or one of these associated

together in getting some of the Inter.-Met stock? A. Never for

the purpose of—
Q. I don't mean for purposes, but did you do it ? A. We had,

as I told you, we may on one or two occasions pools of,— not

pools, but an agreement to buy the stock. I don't know what

the amount was, and that was bought and I think they sold

theirs. I liave got mine still. That was not done for any pur-

pose of control or anything of that kind.

Senator Thompson.— Do you remember going into a pool of

five people ? A. Yes, about five or six.

Senator Thompson.— Who were the five ? A. You mean

recently ?

Senator Thompson.— No, I mean— Well, in 19 — A. It

was not a pool. There were four or five. Our securities were

dragging around, we were earning dividends and business was

good, and the Company was solvent, business was in good shape

and we thought that the Directors, if they would buy a certain

amount of those securities, would give a better tone to the prop-

erty in the stock market, that is to say among a better standing,

and it was agreed that certain Directors, five or six of us, I

have forgotten whether it was six or five, we agreed to buy a

certain amount of stock apiece and that stock was bought by

Barney & Co. and they have got mine still. I took the segre-

gated, Mr. Freedman died, Mr. Bacon died, and that stock—
they each went and took his share of the stock.

Senator Thompson.— Let me see, there was Freodman and

Mr. Baoon, you say. A. Mr. E. E. Bacon, yes.

Senator Thompson.— And yourself. A. Yes, that Avas three.

Senator Thompson.— Who were the other two? A. Mr. Bel-
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mont, I think and Mr. Vanderbilt and Mr. Planti or Mr. Sul-

livan.

Mr. ISTicoll.— I don't think he was. A. I don't know ; I have

forgotten who the other was but anyway—
Senator Thompson.— What I was thinking of, there was one

case of what I noticed one fifth participation, and I wondered

what that meant. A. I will look it up for you.

Senator Thompson.— I wish you would. A. I am only telling

you with the operation—
Senator Thompson.— I don't want the Board participation to

have any different meaning than proper.

Mr. Wicoll.— Well, you have got all of that information.

Senator Thompson.— Oh, I didn't know that this question has

ever been asked before.

Mr. JSTicoll.—I know, but I gave Hardy orders to give all the

information—
Mr. Berwind.— Any information on that subject you want

I can get.

Senator Thompson.— For one fifth participation.

Mr. Quackenbush.— Well, now, here is a fair question Sen-

ator, on that. Now, you can ask Mr. Berwind—
Mr. Moss.— That was a freak shake-up.

Mr. Quackenbush.— Was there anybody interested in any of

those arrangements except your own associates?

Mr. Berwind.— JSTone at all ; none whatever.

Mr. Quackenbush.— But this participation business—
Mr. Berwind.— Either directly or indirectly ?

Senator Thompson.— But you can find out there was a case

of five—
Mr. Quackenbush.— You can find out, though, who they
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were but I want to get out that idea that there was any outsider

around.

Mr. Moss.— Was there any transaction in which Mr. Shonts

was interested ?

Mr. Berwind.— He had an interest in this.

Senator Thompson.— Well, we will look that up tomorrow.

Mr. Berwind.— You are perfectly welcome to it.

Senator Thompson.— Well, we will suspend until tomorrow

morning at eleven o'clock.

Adjournment.

MAY 11, 1916.

Municipal Building, !N'ew York.

The meeting was called to order at 11 :3Q a. m.. Senator Thomp-
son presiding.

Testimony of Me. E. J. Beewind.

Examination by Mr. Frank B. Moss

:

Q. I have before me minutes from the Public Service Com-

mission. It says: " The net profits from operation to be arrived

at as hereinafter provided shall be disposed of as follows : First,

the city to take all net profits for the first five years from the

time of beginning operation. The net profits after five years to

be equally divided between the city and the Interborough Com-

pany. The net profits shall be determined by deducting from the

gross receipts the expenses below listed: 1. Amendments of

equipment, including allowance for depreciation. 2. Mainten-

ance of ways and structures, including allowance for depreciation.

3. Traffic expense and cost of conducting transportation. 4'. Gen-

eral administration expenses. &. Taxes of all kinds. 6. The

actual charges of the Company for carrying the cost of equipment

and providing a partial sinking fund of three-fourths of one per

cent per annum to meet obligations and for carrying that portion
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of the cost of construction not met by the funds contributed by the

city and providing a sinking fund of one per cent, of their run.

Next, interest on bonds issued by the city to defray the cost of

construction per anniun as a sinking fund; and those deductions

from the gross revenue."

You agree with me that there is no division for any preferential

there ? A. There is nothing in that statement.

Q. And nothing likely to prevent there being one ? A. Well, I

am not prepared to admit that. We thought so when we made that

proposition. If that proposition had been carried out in the spirit

in which it was mad© and the Public Service Commission hadn't

kept Lexington Avenue and Broadway way up their sleeves it

might have been a pretty good proposition, but that still stood

there and, of course, it put a very different complexion upon it.

Q. Well, that certainly was a proposition favorable to the city

— as favorable as any that was made, wasn't it ? A. It was, yes.

Q. And after that the opposition of men in the city service, the

opposition of men of the B. E. T. came in strong for both sides ?

A. Well, I don't know whether the opposition came in, but we
discovered that the Lexington Avenue route was kept open and the

Broadway route was kept open, and that was a menace to any of

our money being placed by putting that route in competition with

any route that we might build.

Q. But the proposition— the point that I made yesterday was

that as the opposition to your proposition grew, the terms which

you made against the city increased? A. Yes; because we dis-

covered what we were up against.

Q. Exactly. You and Mr. Shonts had seen the Mayor. After

seeing the Mayor you withdrew the proposition, or at least you

discontinued the proposition which provided for the use entirely

of company funds? Then came this proposition of December,

1910, where it was contemplated that there should be some con-

tribution by the city, as well as the company, but you were willing

to divide the profits up with them. And after that came the

pounding from whatever sources it did come and you kept stiffen-

ing up your proposition and standing on it, didn't you? A. We
stiffened up our proposition as various circumstances developd.

We discovered facts that led us to believe that our proposition was
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met witli antagonism in the way of competition, -which we didn't'

look for. Circumstances forced us.

jSTow, I want to divorce one thing very clearly from your mind

:

my conversations with the Mayor never touched on any proposi-

tion.

Q. Let's not get away from the trend of the examination. A.,

But you brought it in

!

Senator Thompson.— If you don't get to answer a question that

is asked, I shall see that you get to answer it. And if you have an

explanation in relation to matters that Mr. Moss brings out, which

is not in direct answer to the question, I will give you an oppor-

tunity to do that ; but let's follow as much as possible the questions

asked. A. I only wanted to make that one point clear.

Q. Did you find that your company was antagonized or your

proposition ajntagonized by some members of the city adminis-

tration? A. I don't know that we did.

Q. Did you find they were criticized? A. Well, no I do not.

Oh, we were constantly criticized by the Public Service Com-

mission.

Q. Didn't you find that Mr. Prendergast was criticizing you?

A. I don't remember thiat he criticized that particular proposi-

tion.

Q. Don't you remember the report of the majority of the com-

mittee which went out in January— January 5, 1911—^sigTied

by Mr. Prendergast and signed by Mr. Mitchell, in which they

not only attacked your proposition but attacked the personnel of

your company and charged it with having been obstructive ? Don't

you remember that ? A. Yes, but we were accustomed to that.

Q. But there you were attacked by the majority of the com-

mittee, including the Comptroller and the President of the Board

of Aldermen, in which they not only antagonized your proposition,

but antagonized you personally, and antagonized your company,

and declared almost that it was in contempt with the City of New
York ? At any rate, you remember that don't you ? A. Well, I

remember the attacks, not in detail, but in a general way.

Q. It would go far beyond anything I have said. I don't want

to fill the record with language until the time comes to report—
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but that was printed and circulated. Don't you remember it ? A.

I remember tbat protest, yes.

Q. I tbink there was one of the Borough presidents that lined

up with them, didn't sign that report, but lined up with them gen-

erally. Don't you recall that? One of the lesser Borough presi-

dents ? A. Well, I can't answer that definitely, but I am perfectly

willing to take your word for it.

Q. Well, you realize that at that time the B. E. T. had friends,

didn't they? A. Not at that time.

Q. You didn't realize it at that time? A. ISTo, sir.

Q'. jSTow, the way that you met the antagonism from the city

authorities was to stiffen up your proposition and demand more

and more, wasn't it ? A. That is in one sense true, but it is only

true with a qualification.

Q. Well, you may qualify it. A. The qualification is this, that

these negotiations went on from day to day and the Public Service

Commission used every device and every means to use the Tri-

borough as a club to force us into an arrangement with the city

which would be very favorable to the city. We examined those

questions and went into them, and as we found that they were pro-

tecting themselves by a route which meant bankruptcy to us, we
declined to carry out that proposition.

Q. But you stiffened up your own proposition ? A. Exactly.

Q. I think you and I are in an agreement along the line of gen-

eral thought. I have intimated to you the opposition of the Board

of Aldermen and the Comptroller, but now you suggest more op-

position than that. ISTamely, opposition in the Public Service

Commission, opposition by the president, Mr. Willcox, of the Pub-

lic Service Commission. They were urging the Tri-borough route

and some of these gentlemen were urging that they were bound to

carry out the Tri-borough route, and it had been intimated that

your people were still worried for fear that a Tri-borough route

would paralyze yours and drive you into bankruptcy ? A. That's

so.

Qi. Now, with all that situation confronting you, you departed

radically from your proposition of December, 1910; you began to

demand preferentials, for instance— didn't you ? A. Well, I

couldn't say that.

Q. The chronologies show that you began to demand preferen-
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tials, yovi began to demand that the expenses of the company

should be paid before the expenses of the city ? A. Yes.

Q. You began to demand that the expenses of the company

should be treated in a cumulative way, so that if there was a de-

finite insight into the company's expenses, it would be carried on

to the next— you began to demand that, didn't you ? A. Yes.

You have got that report all before you— you are better informed

than I am. I only follow it from my recollection of it.

Q. I can't expect you to follow all the details which fill volumes

;

but in a geenral way, I am sure that your mind goes along with

mine.

Q. (By Senator Thompson.) Mr. Berwind, did you take a

personal interest in the affairs as they went along ? A. Not in de-

tail.

Mr. Moss.— But Mr. Berwind explained yesterday that he had

beeu on the coimmittee that had particular charge. The record

will show that.

Q. (By Senator Thompson.) But whenever a committee was

appointed, either of the board of directors or if there was a com-

mittee of the executive committee, you were generally on the com-

mittee? A. I was on the executive committee.

Q. On the sub-committee ? A. Well, we didn't have many sub-

committees.

Q. Well, as I remember, there was a sub-committee in relation

to this Stevens contract. I think you were on that? A. Yes, sir.

Q. And there was a sub-committee in relation to the payment of

extra compensation to Mr. Shouts. I think you were on that ? A.

I was on the first one, not on the second one.

Q. Well, where did the idea of preferential come from, did it

come from your company, or did it come from city officials ? A.

Well, I couldn't tell.

Q. Can you tell the origin of the preferential idea? A. No,

I don't know where the preferential idea came from. I suppose

it was worked out by our executives and our officers in a way to

meet the conditions which were found to be existing, and which

were likely to exist. Of course, this was a running question or

discussion. This thing changed from day to day as matters led up
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which led us into another line of thought or suggested another line

of thought or aroused a suspicion here or there—-we tried to

cover that suspicion.

Q. (By Mr. Moss) You met conditions as they arose in your

discussions with the city officials ? A. I think so.

Q. And wasn't the preferential idea developed because you and

your associates feared that under this new arrangement that was

coming in, there would be a disappointment, at least in the

profits, and you wanted to make sure that your company would

have some profits? A. Exactly! That was clearly our object.

Q. Clearly your object ? You doubted the financial success

of this plan from the beginning. A. The financial soundness

of it.

Q. You doubted the financial soundness of the dual system

plan, didn't you ? A. No, I won't say that. We didn't think

that the dual system was a very good one— we thought it was

going beyond the necessities of the time.

Q. Exactly! And you were bound, if you could manage it in

your negotiations, to secure something for your company which

would assure you of your dividends ? A. Yes, sir.

Q. Did the city authorities know that that was your position?

A. They must have, because we were in constant communica-

tion with them.

Q. Did they know that you doubted the financial soundness

of these plans and that you wanted a preferential so that you

wouldn't come out at the small end of the horn? A. They cer-

tainly didn't suppose we were making these discussions for the

purpose of simply making discussions. We did it to make our

position sounder.

Q. Well, did they know that your insistence upon preferen-

tials arose from a doubt that there would be a profit to be divided ?

A. I have no means of knowing whether they knew that or not.

I assume they did.

Q. And then you would assume that they knowingly eutere.l

into the plan of creating a preferential for the company with-

out any doubt of the idea being prominently before them that

there might be a shortage in profits? A. I don't know what

they thought.
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Q. In general profits? A. They were up against a proposi-

tion in dealing with us, and we were the ones that felt that the

position was unsound. Whether they thought it was unsonud

or not didn't eoneem us, nor did we enlighten them.

Q. It was clearly evident, .and any intelligent man could see

that you were insisting on a preferential ? A. That was stated.

Q. Then, these gentlemen went into that scheme with their

eyes wide open, knowing that they were not going to get any

profits from the city for some time to come ? A. They always

lad their eyes wide open.

Q. JSTow, looking at this 1910 proposition again, I see that the

proposition contemplated that the city would contribute $53,-

000,000, and that your Company would contribute $75,000,000,

or whatever balance was necessary to finish the work. A. Yes,

sir.

Q. IN'ow, that 1910 proposition put the City where it knew

(if it accepted it, of course) that $53,000,000 was all that would

be asked of it to pay, that the bill for the Interborough would

probably be $75,000,000, but if $75,000,000 wouldn't cover it,

the Interborough would have to raise it. A. Yes.

Q. Now, with all the fight you had, with all the opposition

that came against you, you finally evolved a situation where it

was the Interborough Company that contributed the fixed sum ?

A. Yes.

Q. And the burden was put upon the City to contribute a

larger sum at the start and to make up the deficiency, if there

was any ? A. Well, yes.

Q. What gave you the confidence, knowing the opposition of

certain members of the City government, knowing the attitude

of certain members of the Public Service Commission,— what

gave you the confidence in face of that opposition to go on stif-

fening up your proposition against the City of New York? A.

That's very readily answered.

Q. Go on. A. The answer to that proposition is this: We
thought that if we had $43,000,000 of the City's money enter-

ing into this new enterprise that they would not put any addi-

tional money into the so-called Tri-Borough opposition.
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Q. But you don't catch the point in my question. A. Well,

that is the answer to it.

Q. That is from a different angle. The point of my ques-

tion is this : With the game so heavily stacked against you by

the opposition— the powerfvil elements— what gave you gen-

tlemen the courage, the confidence, to meet that opposition by

constantly stiffening up your proposition and demanding more

and more. A. I am unable to tell you exactly what originated

the $43,000,000 proposition.

Q. I am not asking you about that. I didn't ask you who
suggested it. I am asking you what gave you gentlemen that

extraordinary confidence to meet that proposition by sitffening

up your proposition and demanding more and more money ? A.

We found we couldn't go on unless we did get more and more.

That was the pure business reason.

Q. Why did you sit right down ? A. Well, we had a right.

Q. But where did you get the confidence? A. You will have

to look to human nature for that, that is brought about by con-

ditions.

Q. Didn't you gentlemen receive assurances, or at least infor-

mation that satisfied you that if you stood firm long enough there

were some of the men who' had been opposing you who would

change their opposition and help you through ? A. I have knowl-

edge of no such assurance from any source.

Q. Have you had such information ? A. No, sir.

Q. Wasn't your confidence based upon a prospect which was

good enough to bank on, that when the show-down came some of

the gentlemen who had been opposing you would not be opposing

you any longer ? A. No, sir, I had no such assurance, as far as

I am concerned, or any knowledge of it.

Q. Did you expect the gentlemen who had denounced your

Company and denounced its methods and had gone before the

City of New York for a Tri-Borough project and had claimed

to have been put in office upon such claims as that— did you

expect them to change their position and vote for you? A. We
made them a proposition—

Q. Never mind that. Did you expect them? A. I have no

way to answer. I didn't expect it, no.
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Q. Then how did you dare to put in these constantly grow-

ing propositions ? A. The same way I would put in any business

proposition.

Q. Did you expect that the Mayor would recede from the

position ? A. Did you expect the Mayor, who has such a large

number of votes in the Board of Estimate and Apportionment,

would recede from the position which he took when he wrote

" Looting New York " and vote for your Company ? A. I didn't

know whether he would or not.

Q. Did you expect he would? A. I didn't give the slightest

thought to whether he would or not.

Q. Then why did you go to see him? A. I never went to

see him on that question.

Q. Why did Mr. Shonts go to see him ? A. To get the Mayor

to give him the information he could and to tell him that he

could have the use of our papers, our books, our information to

properly inform him as to the facts of the subject, the sub-

way situation— nothing more, nothing less.

Q. Did you think he meant what he said when he wrote "Loot-

ing ISTew York?" A. I never paid any attention to that. There

are a great many things written that I don't pay any attention to.

Q. Did you take the plank of the Democratic party, which he

said he wrote himself? A. I didn't look into the poetical side

of it at all, no, sir.

Q. But there was a plank binding him to a certain course of

action antagonistic to your Company, which he said publicly he

wrote himself, and went into office on ? A. No.

Q. Did you think he meant that? A. I don't remember that

the plank was there, and if it was there, I didn't believe it,

and if I had I wouldn't have paid any attention to it.

Q. Weren't you anxious to have him change his position ? A.

I was anxious in the way that I recited in my evidence yester-

day, only in a broad general way that he should know all the

facts that we knew about the subway.

Q. Well, let's pass from him. A. The business end of it, I

had nothing to do with.

Q. You were interested in it ? A. I was.

Q. And your stockholdings made you financially interested ?
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A. Yes, I am happy to say that I paid very close attention to the

economies of that institution.

Q. Exactly! And they worked out well? A. Well, I donH

know ; that remains to be seen.

Q. You gentlemen won in your courageous course. A. I am
.glad you think so.

Q. Well, you did. You got not only the proposition you were

willing to stand on December, 1910, but you got something fabu-

lously better, didn't you? A. Well, we are better satisfied.

Q. I know, but we can use that expression literally—"fabu-

lously better." A. Well, if that's the expression you desire.

Q. Well, maybe millions don't mean so much to you as they

do to me. Did you ever call upon Mr. Mitchel? A. ISTo.

Q. Why didn't you want Mr. Mitchel to understand your

proposition? A. Mr. Mitchel was ill with typhoid fever.

Q. Well, he wasn't ill all the time. This thing spread over

several years. A. I didn't call on him because the Mayor of

the City was the ruling ofiicer of the City, that is the senior

officer. He made himself very conspicuous in subway matters

and all the Mayor was asked by me was to inform him, and that

was all.

Q. He made himself very conspicuous on the subway matter

by denouncing your plans and insisting upon City ownership

— you knew that didn't you? A. Oh, I didn't say I didn't

.know it. I knew what he published general! speaking.

Q. Well, let's get down to accuracy. The Mayor was no mem-

ber of the Public Service Commission, was he ? A. ISTo.

Q. And he didn't in himself have a majority of the votes in the

Board of Estimate and Apportionment, did he? A. No.

Q. And Mr. Mitchel was attacking your propositions, and he

had three votes in the Board of Estimate and Apportionment?

A. I know he had some, but I don't know how many.

Q. And he was well to the front in antagonism to the plans

of your Company, wasn't he? Now, you know that, don't you?

A. He fought for principles of municipal ownership.

Q. You wanted to get your Company through its troubles,

didn't you ? Why didn't you see him ? A. It was not my problem

to see him.



Eepoet of Joint Legislative Committee 1057

Q. Why didn't Mr. Shonts see him ? Did you ever ask Mr.

Shonts ? Did you ever take any steps, conduct any conferences,

looking to making Mr. Mitchel understand the error of his ways
in the same way that you tried to convert Mr. Gaynor? A. I

don't know whether any director or Mr. Shonts ever saw Mr.

Mitchel or not.

Q. You didn't think it necessary, did you? A. Oh, I didn't

say that.

Q. Did you think it necessary? A. If I thought anything

could be accomplished, I would go to see him.

Q. Well, of course, you didn't think it was necessary if you

didn't think anything could be accomplished, but why did you

think nothing could be accomplished? A. He was on record in

every way.

Q. Wasn't Mr. Goynor just as much so ? A. 'No.

Q. He was certainly opposed to certain contracts. Didn't he

make more speeches in the election that Mr. Mitchel? A. Well,

I will cut that short by saying that those things are not matters

that attracted my attention in the degree they seem to have

attracted yours.

Q. You have already said that Mr. Mitchel had committed

himself more strongly, or you have intimated very strongly? A.

I said Mr. Mitchel was generally in favor of municipal ownership.

Q. Wasn't Mr. Gaynor equally so, as far as public utterances ?

A. Well, I will assume that he was, if you want to.

Q. Didn't you know it? A. No, I didn't know it. And if

he changes his plans, that's his affair.

Q. Well, why didn't you try to change Mitchel's mind ? A.

I didn't do that.

Q. Did you see Mr. Prendergast any time? A. Only at the

meetings.

Q. Do you know Mr. Prendergast? A. I was presented to

him at various hearings.

Q. Did you know him other than meeting him at his hearings ?

A. I did not.

Q. Do you know whether Mr. Shonts saw Mr. Prendergast?

A. I think not. He was only interested in an official capacity

at these hearings.
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Q. Yes, there were many hearings, I have noticed that. Was
any report made to your Board of Directors or to your Executive

Committee or to any special Committee of which you were a

member regarding any conference with Mr. Prendergast ? A.

Not that I recall.

Q. Now, you have recalled with me the fact that Mr. Prender-

gast since that happening in January, 1911, has joined hands

with Mr. Mitchel in denouncing your proposition and your people.

Now, Mr. Prendergast had three votes and Mr. Mitchel three.

There's six votes in the Board of Estimate and Apportionment.

Why didn't you make a similar effort to reach Mr. Prendergast

as you did to reach Mr. Gaynor? A. I don't know but what
the efforts were made, but you are questioning me— I made
none of those efforts; that was not my problem.

Q. I am asking you not what you made', but what you may have

information of ? A. I have no information ofany special efforts.

I think the idea of our Company was to try to convince those gentle-

men who were representing the city's interests what could be done

or to arrive at an understanding which would be mutually satis-

factory.

Q. I understand that. A. That's all there is in it. You can't

get it any further nor any less. That's the whole transaction.

There were none of these insinuations of this thing, that thing

and the other—they are nothing to us.

Q. Of course, we are not able to change facts. Facts are facts.

A. That's a fact.

Q. But we don't always appreciate the atmosphere there is

around those facts, and I want you to understand what is my
thought in asking these questions—I think you do. Now, didn't

you gentlemen take counsel together regarding your opponents

and the opposition which they presented in these meetings of the

Board of Estimate and Apportionment and the Public Service

Commission ? A. Not as individuals, only as a Public Service

Commission.

Q. Did you ever discuss among yourselves the opposition to

Mr. Prendergast and of Mr. Mitchel, which was expressed not

only in public, in a public meeting, but in the circulation of their



Report of Joint Legislative Committee 1059

wiews ? A. It was never discussed excepting that this opposition

existed, but in no other way.

Q. Didn't you gentlemen ever count up the number of votes that

were in the Board of Estimate & Apportionment and canvass

among yourselves what number of votes were counting against

you and what could be done to enlighten the men who were voting

against you, didn't you ever do that ? A. We knew about the

number of those votes that were against us, but as to enlightening

them was a question of convincing that commission of the pro-

priety of our proposition.

Q. What did you gentlemen do to enlighten Mr. Prendergast ?

A. He was present at every hearing, discussion, he heard every

argument on both sides, and he arrived at his own conclusions.

Q. Did any engineers discuss the matter with him as they did

with the Mayor ? A. I don't think so.

Q. Was he asked to look into the facts and to make an investiga-

tion of your books, etc. ? A. I don't know that he was. If he

wanted to, he would have been given the opportunity.

Q. But you didn't approach him to get him to do that ? A.

Well, we didn't go as individuals to every member of the Public

Service Commission.

Q. Did you realize, Mr. Berwind, that in a matter of fran-

chise you needed eleven votes in the Board of Estimate & Appor-

tionment ? A. Yes.

Q. And there were six opposed to you, weren't there? A. I

don't know how many. Quite a number were opposed to us.

Q. So unless somebody who had been opposed to you changed

his votei, you couldn't get through the Board of Estimate & Appor-

tionment. A. That's evident.

Q. JSTow, what conversations and consultations did you gentle-

men have about getting members, or some member of the Board

of Estimate & Apportionment to change his vote ? A. I have no

recollection of any conversation bearing on that point.

Q. That would look like a very natural and proper thing to do

—to discuss it. A. Well, we didn't discuss the question. We
wanted to convince that Board.

Q. Was that left to some individual ? A. I think not—I know

of no such thing.
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Q. Was that left to the president, Mr. Shouts ? A. That wasn't

left to anybody—it wasn't discussed.

Q. Did Mr. Shonts undertake it ? A. I, don't know that he did.

Q. He went to see the Mayor at Saint James without getting

authority to do it, didn't he? A. As an executive of that com-

pany, it was his business to convince everybody in favor of the

proposition which we were setting forth.

Q. And you didn't want to heat the air. You wanted to con-

vince the men whose votes you needed, didn't you ? A. I suppose

that was part of the program, yes.

Q. Well, what did you expect your excellent executive to do in

face of an adverse majority in that Board of Estimate & Ap-

portionment ? A. Why to convince them that they were wrong.

Q. How ? A. By the force of his arguments and the correct-

ness of his statements and the soundness of the proposition.

Q. And, of course, there is no use asking again, you will say

" No, " but I was going to ask you what did he do to convince Mr.

Prendergast ? A. I don't know that he did anything.

Q. You never asked him? A. It never occurred to me to ask

him.

Q. Well, do jovl remember when Mr. Prendergast wrote a letter

in a newspaper office which that newspaper published ? A. On
what subject?

Q. Announcing that he would continue tO' hold the same po-

sition that he did before the election ? A. There are so many of

those things were published at the time, I have no doubt read it,

but it made no impression on me, as a great many other things

those gentlemen wrote.

Q. Exactly. But after he had joined with Michel in condemn-

ing your proposition and your company, after he had gone to this

newspaper office and signed a letter in this newspaper office, prac-

tically saying he would stand firm against you people and that be-

ing published—it was only a short time afterwards that he through

his vote with the Mayor and gave you the necessary majority.

Now how was it done ? A. It shows that arguments of our Com-

mittee and our proposition must have been forceful enough to con-

vince him that it was the proper thing to do. Something occurred
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to convince him to the extent that he thought it was proper, I sup-

pose.

Q. Well, do you know of any new argument that was presented

to Mr. Prendergast? A. I do not.

Q. Were you surprised when you learned that Prendergast had

voted for you and pulled you out of the hole ? A. I wasn't sur-

prised.

Q. Did you expect it ? A. I didn't, but I wasn't surprised.

Q. You took it as a gift from the sky ? A. JSTot at all. I took

it that our proposition was a sound one and appealed to him.

Q. Was that one of the reasons why you gave Mr. Shonts his

bonus ? A. He earned the bonus by hard work.

Q. No doubt ; but that hard labor included the constant negotia-

tions and conferences with members of the city government who
had to be convinced ? A. Well, that's true, too.

Q. ISTow, were not only the plans formulated but the city gov-

ernment convinced and even the men who had been fighting your

company by name came out and added their votes and pulled you

through—wasn't that part of the service for which you compen-

sated Mr. Shonts ? Wasn't that part of it ? A. For that portion

of it, not at all.

Q. Wasn't that in it ? A. It was for continuous services, night

and day, that Mr. Shonts was compensated for. He spent several

years beyond his regular duties to negotiate this contract, and the

contract was finally concluded—and, as I said, it was a contract

which was mutually satisfactory from the benefits of the city, as

well as ours.

Q. Was Mr. Shonts drawing pay from railroads in the west dur-

ing that period, up to three years ago ? A. I think so.

Q. About $40,000 a year? A. Well, I am not post&d about

that.

Q. And drawing from your company $100,000 a year? A.

$75,000 a year.

Q. Then when this thing came over you gave him a bonus of

$150,000 and raised his pay to $100,000? A. And I think it was

cheap f

Q. Undoubtedly it was cheap. You folks were facing bank-

ruptcy at one time. You were facing a competition that might
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have resulted in bankruptcy. A. Well, that's collateral— that's

not the reason it "was done.

Q. And you had the opposition of the strongest men in the gov-

ernment at a certain time, didn't you ? A. Yes.

Q. And when the matter) was critical you took tiie power of the

board of directors and consecrated it to the executive committee,

of which Mr. Shonts was chairman, and in the face of these, oppo-

sitions that I have described, and more that you would remem-

ber that we could put on the record if we had the time to do it, you

were pulled through— you were saved. You were pulled out of

the hole with preferentials that you had never thought of in 1910,

with all your expenses and disbursements provided for by accumu-

lative preferentials, and with a city that had been iighting you left

in the rear. ISTow, yo-u never would have got that if Prendergast

hadn't! been converted, would you ? A. We never would have got

it unless the Board of Estimate was converted.

Q. But Prendergast had to be converted ? A. All those gentle-

men had to be converted.

Q. You had got Gaynor already established. I remember when

Mr. Williams said :
" The office of the city is in the City Hall."

That doesn't concern you, only as being a stockholder; but you

had Mr. Gaynor cinched— you thought you had. You thought you

had Gaynor cinched, but you knew you couldn't get Mitchel. You
knew it wasn't worth trying. Dit not you gentlemen reach a point

where it was said in so many words, in substance: There is no use

of trying for Mitchel ? A. ISTo., I don't know that we did.

Q. You thought you might even get him ? A. Well, I didn't

think anything about it. We formulated our proposition and tried

to convince the board and not any individual of the board.

Q'. If you hadn't gotten Prendergast to go back on all the

things that he had said and all the things that he had printed, and

against all the things he had said in the newspaper office, you

wouldn't have got the number of votes sufficient to put your propo-

sition through, would you ? A. If they had all opposed it, we
wouldn't have got the proposition through— but they voted for it.

Q. Do you mean to say, now, that Mr. Prendergast's name was

never mentioned in any conference in which you were a partner ?
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A. 1 never have said that. I don't know but that his name was one

of a great many others.

Q. Wasn't there a time when Mr. Prendergast was declaiming

and orating against you that you did fear him ? A. Yes.

Q. And when was that ? A. You have that. You will have to

take that from the records. I don't know as to the time it was.

Q. When did you first have an assurance that Mr. Prendergast

was going to vote for you ? A. I don't recall it at all, when that

was.

Q. ]S[ow I want to switch your thought a little. I want tO' talk

about the elevated business for a few minutes. Db you remember

the time, Mr. Berwind, when the elevated structure® in ISTew York

were denounced by the officials as monstrosities and ey&sores and

things that must be gotten out of the way ? A. I have read all

kinds of things about them.

Q. Do you remember any thing like that ? A. I think I do.

Q. Db you remember the time that they tried tO' put the ele-

vated out of Battery Park because it was an eye-sore ? A. I think

so.

Q. Well, do you remember the speeches and addresses of public

officers, taxpayers and newspapers of all kinds substantially long-

ing for the day when some change might be brought in that would

do away with the elevated railroads? A. It is not extraordinary

in this great city of ours to hear all kinds of views expressed on all

subjects.

Q|. Do you remember when the Metropolitan was agitating for

a subway in 190'6 and 1907, that that was one of the arguments—
that the elevated railroad would be done away with ? A. T couldn't

recall it, but I remember those discussions in a general way.

Q. And do you remember that the Center Street loop was pro-

jected on account of the plan to put an elevated on the Bridge over

the Delanoey Street bridge. A. I remember that.

Q. You are aware of the fact that up to a few years ago the ele-

vated railroads were generally denounced as unbeautiful things

and as nuisances ? A'. I am.

Qi. And there were very many criticisms about the government

granting leases for perpetual us© of structures like that ? A. Yes.

Qi. Now, when did it occur to you, Mr. Berwind, that the city
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authorities, the New York City authorities, began to look upon

elevated railroads and elevated extensions as very important things

to be gained for the City of New York— when did that happen?

A. I can't think of the date, but I will give you the circumstances.

When traffic became so congested, the question of moving the peo-

ple was very imminent and it was necessary to arrive at some-

thing that would remedy existing conditions in the shortest possible

time. The investigation of that condition by the Public Service

Commission and by all those who are interested in transportation

developed the fact that the elevated railroads, by third-tracking,

could reach that conclusion and that gave rise to the discussion of

third-tracking the elevated railroad.

Q. That was for immediate relief— temporary relief ? A. Not

only for temporary relief.

Q. Well, new subways were being built, wasn't that the way it

began— for relief while the subways were being built ? A. And

that was the nearest thing available.

Q. The nearest thing available—and the first talk was that it

would be a temporary arrangement, wasn't it? A. No, I didn't

hear that.

Q. Something like this monstrosity across Park Row ? Now it

is permanent. A. The idea was that that would give immediate

relief.

Q. Exactly ! Well, now, you gentlemen had been— at least the

Manhattan people had been— urging for years and years to get

the privilege of third-tracking? A. Yes.

Q. And you had been opposed, not only by the public officials,

but by the prominent citizens of New York, property owners all

along the line, who said the structure was bad enough without put-

ting a third track in the middle of it, without second-storying and

all that sort of thing. You remember that, don't you ? A. I re-

member the third-rail elevated system was attacked, yes, sir.

Q. Then suddenly there came a revelation, and the elevated third

track was the most important thing to be got. A. Wlien the pub-

, lie is frantically in need, it is willing to give up something. That

was the only outlet to get quick relief. That was the reason that

was changed—' not out of any consideration to Manhattan. Not

at all. It was a question of relief that they wanted.
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Q. I find, Mr. Berwind, in the negotiations .and pamphlets tkat

I have read statements by city officials in explanation of their posi-

tion, that they were afraid if they didn't give you gentlemen the

right to third track your railroad, that you wouldn't place, so to

speak, on the matter of subways. A. Well, I don't know about

that. I don't know that that was ever brought up as a factor.

As a matter of accuracy, when we, through one of our officers

announced in a letter that we were withdrawing it, we announced

that we were ready to go ahead witb the elevated movements.

Q. And that proposition was not accepted— that offer to go

ahead with the construction of the third tracking was refused, and

thereafter when the great discussion came on, which resulted in

new contracts, certain officials expressed tbemselves that the third

tracking privilege, or third tracking proposition, was so important

that it ought to be unmolested and that it was so important that

they ought to give the railroad practically everything it wanted ?

A. Well, I never found it in that frame of mind in my experience.

Q. Well, was that simply talk then? A. I never found that

the Public Service Commission were ready to give us wbat we

wanted. ISTever, on any subject without a contest or a discussion.

Q. Well, you bad carried your elevated proposition into the

subway proposition so that it became a part of the dual contract

negotiations, and though the contract is differently expressed, it

is in another paper called a certificate. It was really a part of

the dual system. And you gentlemen were bound to put that

thing througli along with the tunnel, weren't you ? A. Yes.

Q. And there were some of the city officials that took the posi-

tion that that third tracking was so important tbat it must be

had, and they were afraid if you weren't allowed to have it in your

own way the negotiations would fail— do you remember any-

tbing like that ? A. I don't recall particularly tbat attitude ; but

I know all these discussions of various kinds took place and prob-

ably something was done, but I don't attach any importance to that

myself.

Q. Well, you know as a general rule contracts that are made

for matters that the Public Service Commission has supervision

over— those contracts require the approval of the Public Str-

viee Commission. That's general, isn't it ? A. Yes.

Q. Whenever the Public Service Commission has a work to do,
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whether in construction or in supervision, it has always held to

its rights to dictate, or at least supervise ? A. Yes.

Q. And to be satisfied with the form of the contract and even

satisfied with the personality of the contractor ? A. Yes. There

must be satisfaction in those respects.

Q. There is a standard provision in the contract that the Pub-

lic Service Commission gets out that the bids may be readvertised I

A. Yes.

Q. Or that the contracts put forward may be put out of it, if

in the opinion of the Public Service Commission the interest of

the city so requires. !Now, how did you manage it to get your

contracts foT third tracking this elevated railroad through without

the approval of the Public Service Commission ? A. Well, in the

first place, the Manhattan Kailroad is not a city property; it is

not a leased property— it is an ownership property, it is pro-

prietory property with a 999-year lease to us. But the property

itself doesn't belong to the city— it belongs to private individuals.

Now under that lease —
Q. ('By Senator Thompson.) Well, that's the same with all

the others, isn't it ? A. I think so— I don't know exactly— but

if I am wrong I would like to be corrected. I am giving you my
impression.

They had a perfect right to do their contracting in that par-

ticular work subject to the approval —
Q. (By Senator Thompson.) But in this particular contract—

what I think he refers to in this particular contract— something

was cut out that was left in all the others. A. Well, I am not

sufficiently versed to say exactly what did happen.

Q. (By Senator Thompson.) That's the thing Mr. Moss is

getting at.

Q. (By Mr. Moss.) It amounts to this: That the Public Ser-

vice Commission divested itself knowingly of all oversight of the

contract as a document, all oversight or veto over the contractors

as individuals. A. Well, you see the difference in those two eases

— Mr. Counsel if I am correct— I am merely suggesting this—
is that the Manhattan Company is a private company. The sub-

way tunnels are owned by the city and they are leased from the
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city, but the elevated railroads are entirely paid for by the pri-

vate capital and reserve a right, subject to the approval of the Pub-

lic Service iCommission —
Q. Supposing Manhattan as a private company, owning its own

property, and it is doing a Public Service work— do you mean

to say it isn't subject to the Public Service Commission ? A. ISTot

with reference to the way it should dispense its money.

Q. But it is as to how it shall change its structure in the street

and how it shall manage transportation ? A. As far as the rela-

tion goes.

Q. Every private company that undertakes to handle these

propositions has to come under the Public Service Commission?

A. I agree with you perfectly on the question of regulating the

transportation.

Q. ISTow, when it comes to the work upon the street, the chang-

ing of the railroad running on the street of the City of ISTew York,

why it is fundamental that they couldn't do a thing unless the

Public Service Commission let them do it ? A. Well, really, you

are getting me into depths of legal matters. I would rather have

my counsel take that up.

Q. I don't want to do that, but I am going to lead that thing

up to some thing that you ought to know as a man of business. A
man of business is very much better than a lawyer.

Senator Thompson.—' To straighten this matter out. With ref-

erence to the third tracking, there are four different ones. Two
of them went to your folks : One for your Manhattan elevated

and one for your extension. And then two of them went over in

Brooklyn. Now three of them provided for supervision, but one

of them didn't. See ? That's what he is getting at. A. Well, I

can't enlighten you on that. I would gladly if I could do so.

Mr. Quackenbush.— I want to call your attention to this fact.

As to the expenditures for the third tracking of the elevated, Man-

hattan elevated, the certificate itself provides for the utmost super-

vision on the part of the Public Service Commission. So far as

the financing of that is concerned, there isn't a dollar that hasn't

been accounted for. The point is that in advance they didn't have

to get their consent as to the selection of the place.
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Senator Thompson.— That's true enough, but what I want to

make clear, and I think it is only fair, is that we haven't any ar-

bitrary right to go ahead and charge what we please. We have got

to submit our accounts for that, and when we get all through then

whatever is fair is the thing that is going into the calculation.

Mr. Moss.— iSTow certain contracts were preferred by this com-

pany ? A. I don't want to have any misstatement about what I

am saying. We claimed that during the negotiations we would not

accept a certificate for the third tracking that didn't give us the

right to select the contract.

There is no question about it. We said, and I was present and

said it myself that we wouldn't assume the risk of keeping those

trains operating if we had to let the contract to public letting.

We were going to select that contractor, or do it ourselves. But,

as to the financial business, that's all got to be checked up.

Mr. Moss.— The same thing happened in Brooklyn with the

worst railroad to take care of. We have the Mayor's opinion upon

that. And a common contractor went in there and kept the system

running and rebuilt the railroad and strengthened it and third

tracked it ad did everything and submitted themselves to all the

authorities of the Public Service Commission. But what has de-

veloped in the contract over there is not known. JSTow, here is Mr.

McAneny's testimony:

" The jSTew York Municipal Railroad Company conceded

the right to submit their contracts to the Commission, but we

were unable to gain that from the Interborough. In the mat-

ter of third tracking, they contended that inasmuch as that

work would have to proceed during the operation of that

road, it would be attended with danger, and it was ; that

they should be permitted to select their own construction. I

do not recall that there was any serious opposition to that

plea from any quarter. They were granted the certificate

without pressing that demand. They were granted the cer-

tificate without pressing that demand as they would not have

it otherwise."

Now, what power had you with the Public Service Commission
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that put them in that attitude at that time? A. Well, I don't

know. Our counsel explained to you the position.

Q. 'But here are words, which I will quote' from the record of

the Committee:

" I think perhaps the general impression of the members

of the conference, although there was no flat declaration to

that effect, was that if we persisted in our demand to the

right to supervise the third track construction, such persist-

ence would result in the termination of the negotiations."

ITow, that's what I meant when I was leading you up to extend

your recollection about prominent members of the city adminis-

tration, and I particularize Mr. McAneny now, holding the opin-

ion that the whole negotiation before.your marvelous gift of sub-

ways to the City of New York hinged upon your demand that the

third tracking should be without the supervision of the Public

Service Co^mmission. ~Now, how did you get them there ? How
did you get Mr. McAneny in that position ? Now, he is a pretty

strong man— a man not only of many words, but of stubbornness,

and how was he convinced that the city needed your third track-

ing of the elevated railroad so much that it would give you the

privilege to do it on your own terms, and that if you couldn't do

it on your own terms the wonderful dual negotiations might all

fall through ? How did you get him' in that frame of mind ? A.

You will have to ask the negotiatiors that— and our rights in the

premises, whatever they may have been.

Q. But I don't assume that you had all the negotiations. I as-

sume that the man you paid so liberally had some of them. But

I do assume that you, perhaps the largest stockholder in that com-

pany, I think you said you were, and upon all of these commit-

tees, knew something about what was going on? A. I did.

Q. Well, what do you know about that ? A. Well, I don't know

that we had any dealings with Mr. McAneny at all, excepting that

we wanted to third track those railroads, beacuse it was a danger-

ous proposition.

Q. Well, now, look at the reasoning side of this ? A. Tbe rea-

soning part of it doesn't concern me.

Q. It must? A. It doesn't because we made a straight busi-

ness transaction of it.
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Q. It concerns us; and I want to tell you, Mr. Berwind, that

when it conies to writing up the report of this Committee, I don't

desire that any word shall be said in that report that reflects upon

your company or any one in it until everybody that could have a

knowledge of any of the details has had his chance upon the stand

to give it. A.I have given you mine. All I know.

Q. That's why I asked these questions. A. You can have it all.

Q. And I ask you also because I know as a matter of psychology

that vcvy frequently some little chamber of memory is suddenly

unlocked. A. Theer is no chamber to unlock on that subject.

Q. Well, not if you have devised that it shouldn't be unlocked.

A. It isn't there.

Q. !Xobody knows what is there until the key is turned. A.

But I am afraid, Mr. Counsel, that you are a lawyer, and I am a

business man. You are looking for a place to find suspicion. I

am looking for straight business propositions which are developed

in a business-like way.

Q. ^ow, you characterize me in a nice way! A. I mean it

in a nice way.

Q. I understand.

Senator Thompson.— Perhaps there is a misunderstanding.

]\rr. ]\Ioss.— I haven't misunderstood Mr. Berwind, but having

said what he has, it gives me the privilege of saying this —
]\lr. Berwind.—' What ?

Mr. iloss.— That having been employed by this Committee

to investigate this remarkable situation, there seems to me to be

a trail, and I am going to follow that trail— that's my business.

'Mv. Berwind.— I don't know what that trail is, I have no

knowledge of it, and to cut the thing short, I want to tell yon I

have no knowledge of such trail either directly or indirectly or

by any device or any method or any negotiation.

I\[r. ]\[oss.— I am going to give yon every opportunity that I

can devise tn put yoursrlf on record so that it never can be said

thfit ynu didn't answer because I didn't ask the right question.

Xow, you see, Mr. Berwind, the further and further we go

along in this matter, the more and more certain inferences appear.
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I may be wrong in the way that I look at it, perhaps it is because

I have investigated some things in too little detail. A. I think

you are.

Q. I am anxious that every man who sits on that stand shall

know exactly the thoughts that are in my mind in pursuing these

inquiries.

'Now, I recited to you at the beginning of your testimony cir-

cumstances which showed that starting as a real benefactor to the

City of ISTew York, using your own money, and even when you

got a little stiffer, letting them have profits and lots of them, you

departed steadily from that course, until finally you landed in that

which you have yourself characterized the " dual contract," and

you did that in the face of constant opposition and you had the

courage to do it, and something gave you the courage to do it. A.

I see your point.

Q. And here at last we find in line with what I have discussed

with you the subject of the third tracking coming in, and we find

the position of Mr. McAneny which I have discussed with you.

Now, then, wasn't there something in the personality of J. F.

Stevens that made you desire him at one time for the contractor ?

A. JSTot to my knowledge.

Q. Haven't you got a subway construction company ? A. We
have.

Qi. Is it doing a section on the subway ? A. It is.

Q. The work that that subway construction company is doing

in that subway is a model, isn't it ? A. I think so.

Q. It is better than any other ? A. I am willing to say that. I

believe that it is.

Q. It has contracts running up to $10,000,000, hasn't it ? A.

I don't know how much — quite large sums.

Q. It is thoroughly equipped, isn't it, for subway work ? A.

Yes.

Q. And has excellent engineers ? A. The best, I think.

Q'. Its officers are overseers of the Interborough also, are they

not? A. Partly.

Q. And it is in close touch with the officers— the engineers of

the Interborough, isn't it ? A. What is that ?

Q. It understands what the Interborough situation is, doesn't

it ? A. It does.



1072 Investigation of Public Seevice Commissions

Q. It knows about the Interborough structures ? A. I don't

think it knows about the elevated structures—it is particularly

gotten up for the subway.

Q. But it had to deal with the Interborough right along because
the elevated is over the subway at certain points ? A. Yes that's

true in a way. The object of the Subway Construction Company
was in the construction of subways, and that's its particular func-
tion.

Q. It has had to learn the situation ? A. That's true.

Q. And its men are now New York men, aren't they? A. I
think so. Oh, yes.

Q. The company is surrounded with a New York atmosphere.
It knows New York and it knows its problems—it knows its con-

gestion problems relating to transportation, etc. A. Yes.

Q. Was that company doing business in 1913—I mean in 1912
and 1913 ? A. Yes.

Q. Was that company asked to bid upon the third-tracking of

the elevated railroads ? A. I don't think it was.

Q. Why not ? A. For this reason : The third-tracking of the

elevated railroads involved peculiar work. It involved foundation

work. It involved steel construction and it involved trafSc. The
traffic end of the situation we could have handled, but there are

people who are better posted on the foundation work than we pos-

sibly could have been, and there are people in the elevated con-

struction work, the erection of iron work, that are much better

fitted for that than ourselves.

Q. Couldn't the Subway Construction Company have engaged

Terry & Tench just as well as Gillespie did ? A. Well, excepting

under a bid, the same as we asked.

Q. Exactly. Had Gillespie had any experience in elevated

railroad work ? A. Oh, yes.

Q. Had he? A. I don't know particularly with reference lo

elevated, but in steel construction he had.

Q. Steel construction? A. Well, that's what it is.

Q. So has the Subway Construction Company ? A. No.

Q. Don't they put up steel in the subways ? A. Yes, but not

that kind of steel, as I understand it—I am giving you a director's

-version of this.
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Q. There are lots of people who can put up steel work, but you
are talking about the question of putting up steel work in the sub-

was construction. What experience had Gillespie had in that

work ? A. You will have to ask that from Gillespie.

Q. And when you gave the contract to him, he gave that part

of it to Terry & Tench, because they were expert in that particular

work. Did they have any experience in third-tracking when trains

were running ? A. 'No.

Q. Wot a bit ? If you had allowed your own subway construc-

tion company to bid on this work and they had been fortunate rn-

ough to get it as a lowest bidder, you could have asked them to as-

sociate Terry & Tench? A. Well, I will answer that very brielly.

The directors of our company conceived that our executive oificeis,

who are engineers and who are thoroughly alive to the needs Cif

track traffic, who understand construction and who understand

the needs of this great city, to carry on its transportation, know

who can do that work best and how it can be done best, and their

whole intention was to give it the most efficient service, to gf;t the

best construction with the least risk, in the shortest period of time,

Q. But Stevens had no experience in work of that kind ? A
Oh, yes, he did.

Q. In third-tracing while trains were running? A. That's a

mere technicality.

Q. I thought you put it forward as a very important thing?

A. I said the third-tracking means the construction of a new track

to continue transportation with all that goes with it. But the

third track is a mere detail of the whole thing.

Q. With the trains running ? A. And the superstructure, and

the building of this.

Q. What experience did Stevens have of that kind? A. Well,

you will have to ask Mr. Stevens that. That isn't the duty of our

directors to say.

Q. What did you hear said that told you of his experience? A.

I told you what was said.

Q. Well, wasn't it the opinion of Mr. Shouts, and didn't he

carry it out ? A. Unquestionably it was in the opinion of J.h:

Shouts, but not he alone—the entire staff.

Q. But wasn't it his position that bore his argument—his per-
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sonality? A. Well, the president and the personnel of every

board have a very decided influence in framing the action of every

board.

Q. Exactly ! And you followed Mr. Shonts in selecting Mr.

Stevens, or in considering him ? A. We got the best advice of our

executive officer.

Q. Exactly!

Senator Thompson.— I don't know whether I ought to give any

compliments or not, but the reports of such experts as we have em-

ployed show that your company, which is the Eapid Transit Con-

struction Company, with one other, are doing the best and most

careful work, according to specifications, that is being done in the

subway in the city. I think you are entitled to have that said, if

you want it. A. We think so. We are trying to get all the dan-

gerous points in the hands of our own construction company,

under our own supervision. For instance 42d Street. We tried to

get Times Square, and didn't succeed.

Mr. Quackenbush.— Let me make a statement for the informa-

tion of the Committee. This is about Times Square.

Mr. Berwind.— I didn't mean to say that we got Times Square

—wc made an effort to get it.

Mr. Quackenbush.— When the Public Service Commission pro-

ceeded to let the work for the construction of the present subway

at Seventh Avenue and Times Square, they advertised for liids

and got bids. The first lowest bidder had no comprehension what-

ever of the danger that there was there. They threw out the bids

on our protest and got new bids, and the next bids came in and

shower] also that he had no comprehension of the danger.

I personally protested against these things and prepared letters

ar.d sent them to the Board of Estimate & Apportionment and the

Public- Service Cominission. The only accident we have ever bad in

the history of the subway occurred because of that contract—the

people were incompetent and handled those cables there. Tt wps

almost supernatural, tlic accuracy with which we foresaw the thing

that did happen, and the only time that the subway was put out of

business for a whole day was because of the work that they did at
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Times Square, and over 500 people were injured there, and the

whole thing has cost us over $200,000.

Xow, it was just on account of that sort of thing that we said

we didn't want the lowest bid people interfering with third rails.

ilr. ALoss.— Well, that's no reason why the Subway Construc-

tion Company might not have undertaken to do this work, but per-

haps a -^-erv good reason why it should ha^-e done done it, because

it would have been in the family, but the point I am making and

I want you to get it

—

^It. Quackenbush and all of us—that there

must have been something in the personality of J. F. Stevens, he

being the first one that came on the ground—there must have been

something in what he was or who he was or who he was connected

with. There must have been something in J. F. Stevens, a man
without a client, to bring him before that board of directors with

a proposition practically in Shouts' hands. We have had him on

the stand—Mr. Stevens—and wc know how thoroughly he was in

jlr. Shouts' hands. And I am ringing on the personality of

Stevens in this situation.

Xew, who was your Chief Engineer in the Rapid Transit Sub-

way Construction Company ? A. I think Mr. Pegram.

Q. Isn't Mr. Pegram in his field, in your opinion, the best engi-

neer in the City of Xew York ? A. I don't know that he is the

best, but I consider him very high up in his profession, and one

of the best. We look upon him as one of the big engineers for

our business.

Q. For your business— for your business problems, the prob-

lems of your company— you consider him the best man you could

get to pin to and hang to, right straight along? A. We think he is

extremely good. We have every confidence in him.

Q. Xow, what reason you to suppose that J. F. Stevens is bet-

ter for that work than Pegram ? A. I have only this reason— I

can't make a comparison between the two men because one is a

practical engineer working on the line all the time and tending to

the duties of our company— ^Ir. Stevens is a man woll-known

all over the country and identified with prominent railroads in

the v/est, and our executive made it very plain to us, and we know

from record that he made a very good record for himself in the
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west. He was chosen as Chief Engineer of the Panama Canal.

Did wonderfully good work there.

Q. Well, that was excavating work down there? A. Well,

some of it was. It was engineering work. Well, now, he

had also been a railroad engineer where they had done a great

deal of work where traiBc was continued at the time that eonstrnc-

tion was going on. He was a man of broad experience, a man who
had superintended the most important work in the country. He
was represented to us as one of the most competent men that we
could select for certain purposes.

E'ow, the great danger in third-tracking was a big point in-

volved. It was necessary to supervise that in an intelligent way
and to know all about it and at the same time do that work on the

lines of the railroad in such a way that traffilc was not interrupted,

because the trains were running very closely on there, and one acci-

dent would have lost the company many millions of dollars.

Q. Well, you didn't give it to Mr. Stevens ? A. Well, I know
we didn't, but you asked me why he was brought in, and I have

given the reasons.

Q. You gave it to Mr. Gillespie. Wow, what was in Mr. Gil-

lespie that appealed to ~S\r. Pegram ? A. Why, as I Tmderstand it,

there were five or six firms invited to bid, and we thought any one

of these firms we could accept bids from.

Q. And it didn't include the Kapid Transit Siubway Constnic-

tion Company? A. Well, we made up our minds that we had

enough to do, and secondly that our organization was not fitted

for that particular structural work that was being done. It was

more laid out than our subway work.

Q. Well, now, when that came up and Mr. Gillespie, as I un-

derstand it, made the lowest bid, it was then suggested that Terry

&. Tench are people who are specialists in certain kinds of work.

T understand that. Who are the others ? A. Snare & Triest, an-

other concern were also a concern, of national reputation and very

oroficient in their wav. And I understand from the executive, he

told us that he had been in conference with Mr. Gillespie and said

that he had the lowest bid, but that these gentlemen had bid and it

was very important to get this work done in the shortest possible

space of time with the greatest effi'oiency and with the eleraeoit of
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damages reduced to a minimum—and if he could associate himself

with these men it would mean much to us, and that he would award

them the contract on their own terms' as then bid. Now, that's all

I know. That's the history of it.

Q. That's the history of it ? A. That's the whole thing in a nut-

shell, as I understand it.

Q. What was there in Gillespie, Terry & Tench and Snare &

Triest to beat the ability of Pegram? A. Well, I gave you the

reason. It was because our construction was particularly adapted

to subway construction. It is carried on for that purpose. Inci-

dentally, work of repairs, etc., on an elevated, while traffic is going

on, is a very different thing from creating a new structure.

Q. And your own engineer, Hadley, is probobly the best in-

formed man in the elevated railroad work? A. I am very glad

you think so, because I agree with you.

Q. Well, did you know Mr. Gillespie's connections? A. I did

not.

Q. Did you know whether he was desired by anybody for that

work ? A. I did not, no, sir.

Q. When Mr. Stevens was named, or after he was named, did

you know that Mr. Morgan objected to him ? A. No, sir, I did not.

Q. Did you know that Mr. McAneny objected to him? A. I

did not.

Q. Well, we discussed that yesterday. Did you know that Gil-

lespie was friendly with Morgan ? A. I did not.

Q. Did you know that Gillespie and Davidson were directors to-

gether in the Liberty Bank ? A. I did not.

Q. Did you know that Gillespie helped to' finance Terry &

Tench in the Liberty B'ank ? A. I did not.

Q. Did you know that Gillespie carried one note for $50,000 1

A. I did not.

Q. Did you know that Davidson, of J. P. Morgan & Company,

was closely associated with Gillespie, and that they were brother

directors in the Liberty Bank ? A. I did not,

Q. Did you know that Gillespie had come in close into the steel

crowd, as we call it? A. I did not.

Q. Did you have any information at all that Mr. Gillespie was
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a man very acceptable to the Morgan firm, whick was financing

your dual enterprise ? A. No ; never heard so.

Q. Did you know that the Morgan firm put Grillespie into the

Equitable Life as a director ? A. I did not.

Q. You never suspected that there was any interest or relation

or closeness between your financiers, your financial agents, the

Morgans, and Gillespie ? A. I never did.

Q. The man who got the contract for third-tracking and sub-

let most of it ? A. ISFo, sir, I do not ; or no suspicion of it.

Q. Do you remember how much of that third-tracking con-

tract Mr. Grillespie kept for himself ? A. I do not.

Q. Was it more than a million dollars. ? A. I don't know.

Q. My impression is that Gillespie did abont a million dollars

of that— retained about a million dollars of that work and sub-

let the rest to Snare & Triest and Terry & Tench. "What was it

that Mr. Gillespie retained five per cent, for ? A. I do not know.

Q. You realize that in allowing this contract— the Public Ser-

vice Commission in allowing this contract to be made without their

supervision, there was no public authority to be inquire about

those questions and no^ one to do it unless the directors did it. Have
the directors ever looked into these questions? A. The directors

have an executive staff eminently competent tO' carry on their busi-

ness, and they cairry it on for them.

Q. Have they asked the staff to look into any of these questions ?

A. They require their staif to do it— they don't ask them

!

Q. I want to quote from the testimony of Mr. McAneny fur-

ther (page 503 of the record)

:

" My opposition to these contracts was based upon the veiy

clear fact that they were not to the advantage of the city. If

they could be defeated it would be to the advantage of the

city—(He is referring to the Stevens and Gillespie con-

tracts)'—^to have them set aside and a different basis estab-

lished that would be sufficient in itself, without paying atten-

tion to additional rumors of any kind floating around without

apparent basis.

"They sent the certificate to the Commission with a blank

for a percentage, and I have been informed by Mr. Maltbie
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that ten per cent, was the figure they were talking about. (He

is there speaking of the Stevens contract.)

" I did not subsequently file a protest against the so-called

Gillespie contract. (Next page.) The Stevens contract came

within the perfect view of the Public Service Commissiou.

There was an opportunity there for them to disapprove, and,

therefore, I urged them to do that.

" The Gillespie contract, as I understand it, did not require

that proof." (Pages 516 and 517.)

!N^ow, when that Stevens proposition was on foot, it actually

went to the Public Service Commission, according to this testi-

mony of Mr. McAneny ? A. Yes, sir.

Q. And you then and there fonnd that Mr. McAneny was oppos-

ing it ? A. Yes.

Q. And opposing it upon grounds which I read to^ you out of

the clippings ? A. Yes. He was charging that there would be

$27,000,000 expended and $7,0000,000' profit to the contractors

—
' that was the substance of his arguments.

Q. ISTow, finding out that Mr. McAneny wonld oppose a thing

like that, then yon gentlemen, in your negotiations, took the posi-

tion that you would insist upon making a contract for third-track-

ing that would not be subject tO' the Public Service Commission,

didn't you ? A. Yes, sir.

Q. The Stevens matter went before the Public Service Commis-

sion and McAneny opposed it ? A. Yes, sir.

Q. Wow, then, having an experience of what you might go

through in the Public Service Commission, then you gentlemen

took the position that you wouldn't do business with these people,

if they required you to submit your third-tracking proposition to

the Public Service Commission, according to McAneny's testimony

which I have read to-day. And the Public Service Commission

fell down for it, and for fear that you gentlemen would retire from

the field, they let you have your third-tracking without supervision,

even while McAneny know that the Gillespie proposition was pend-

ing at five per cent.

Mr. Quackenbush : There is confusion there, Mr. Moss. Here

is the fact of the matter : The so-called Stevens proposition was
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submitted to the Public Service Commission in June, 1913. Mr.

McAneny's criticism came out in July, 1915. The certificates

were dated March 19, 1913. So you see the cause which you refer

to was in the certificate.

Senator Thompson.—• The certificate was signed March 19. The

application of the Public Service 'Commission, in my record for

the Stevens contract, was made in May.

Mr. Quackenbush.— The latter part of May or the early part

of June.

Senator Thompson.— The directors' meeting came up the lat-

ter part of June ; that came before the Public Service Commission

for action before the Commission in July ?

Mr. Qiuaekenbush.— And Mr. McAneny came dovra from the

north woods and made these statements, and then Mr. Shonts went

to Europe, .and then in the fall the Gillespie matter came up.

Mr. Moss.— " There was an opportunity then for them to dis-

approve, and I urged them to do it. The Gillespie contract did

not require that approval. " (From Mr. McAneny's testimony.)

N'ow, I have come down to this single question : How did you

get him over ? A. (By Mr. Berwind.) You will have to ask some-

body else—^through the ordinary course of business, that's all.

Q. You said you inconvenienced them and made them give up

substantially ? A. Did I use that language ?

Q. The way to make them give up was to inconvenience them ?

A. I don't think I made that remark. I have no recollection of it.

Mr. Quackenbush.— I am going to make a speech on that before

the Committee closes. I won't make it now.

Senator Thompson.— I assume that you do not recall all of the

details of this negotiation offhand, from your examination.

Mr. Berwind.— ISTo, I don't keep them all. They ran over a

long term of years.

Mr. Quackenbush.— Weren't you abroad part of the time ?

Mr. Berwind.— Yes, I was abroad.
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Senator Thompson.— Who of the executive committee were

mostly associated with Mr. Shonts ?

Mr. Berwind.— Mr. Vanderbilt, Mr. Freedman and Mr. Bel-

mont to some extent, and myself—those- were the principal men.

Senator Thompson.— Those were the principal men ?

Mr. Berwind.— I think so.

Senator Thompson.— I assume you were familiar with these

various offers that were made by the Interborough ?

Mr. Berwind.— I think every one of them, when I was here,

every one of them that was made came to our knowledge the next

day.

Senator Thompson.— Was your railroad ready to carry these

offers out—had they accepted?

Mr. Berwind.— Well, I think we withdrew our offer. I don't

think they were ever in shape to be accepted.

Senator Thompson.— They were letters which were to be

changed and thrashed into shape. I realize that you would have

to have a lot of phrases added to those things, but a letter is merely

the substance of your offers and you stood behind the substance of

your offers up to the time you withdrew them.

Mr. Berwind.— But I think a record could be furnished the

officers of the company, because those are clear records.

Senator Thompson.— As our record discloses today, you had a

city board elected and the Mayo ron a platform opposed railroad

ownership ?

Mr. Berwind.—' Yes.

Senator Thompson.— You found that of the offers that you

made, the first offer was the best offer for the city, if you were to

have any partnership with the city at all ?

Q. (By Senator Thompson.) And your offers continuously

grew less favorable to the city ? A. (By Mr. Berwind. ) That's

right.
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Q. And then all those offers were refused until the last one was

really the least beneficial to the city of any of them ? A. Well,

there were continually new factors entering into the proposition.

Q. In reality the last offer was the worst so far as the city was

concerned—they had to put up more money every time there was

an offer made, and they got less preferential ? A. Well, we looked

upon it in the light that we were in a safer condition on the last

transaction than we were during the others.

Q. ISTow, you take your first offer : You gave the offer to build

entirely with your own money and to let the city advertise it and

have it in forty-nine years, and then you made an offer to build a

part with city money, where the city put in less than half and gave

the city preferentials ? A. Yes.

Q. And then the last offer was where the railroad put in less

than half and the railroad got the preferential participation.

Now, with those things in mind, and the fact that when the dual

contracts were finally signed your railroad refused to peirmit the

supervision of the Public Service Commission to third-track, that

was followed very soon by the Stevens contract which was pre-

sented before the Public Service Commission, and the circum-

stances given out in that connection by Mr. McAneny, and the fact

that no contract had ever been approved by the Public Service

Commission, with a percentagei, plus cost, does that raise in your

mind, as a business man, any situation that ought to have inves-

tigation and an explanation ? A. I don't think so at all, because

as these negotiations were developed new phases and new condi-

tions came up. They were constantly changing just like kaleido-

scope. It went from one to another, and as we discovered our

changes we increased our demand. The city, on the other hand,

was playing poker. They held up the Tri-Borough and held it

over LIS as a menace, and we found it out—that's all. That's the

only reason that happened.

Senator Thompson.— Well, the city played a bad game ? A.

They had the cards to play with. But we discovered they were

holding us up.

Q.— Well, I don't know anything about the game. In the final

contract practically all objectionable features were limited. A.
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I see you have drifted your mind, but I don't think there were

any irregularities.

Q. Is there any further statement you desire to make? A.

The matter of coal contracts has been investigated here and it is

left in a state which I think is very misleading to the Commit-

tee, and very unfair to me. I would like to have the privilege to

say something in that regard, if you will let me have the time to

do so at the proper time.. I think you have got an entirely wrong

view of the situation, and I think the conditions are just the re-

verse of what you think they are.

Q. Yfould you like to come in this afternoon at half past two ?

Mr. Moss.— We haven't finished that, Mr. Chairman; I was

holding off. A. You intended to go into that ?

Mr. Moss.— Yes, but there were certain lines of information

that I wanted to get with reference to other contracts, but I am
perfectly willing that he should make his statement at any time.

A. Well, I want to explain the whole situation.

Mr. Moss.— You will not assume that we have a particular con-

clusion upon the matter. We simply developed testimony as it

came to us, but there are certain matters that ought to be looked

into before the matter is closed, and that would include Mr. Ber-

wind's testimony, naturally. A. Well, the reason that I want to

make a statement is because I am at the head of the coal-mining

company. I am also a prominent director in this company, and I

have leaned backwards to give them cheaper and better service

than they could get in any other way, and much more to my disad-

vantage, and I want to make that clear to the Commission.

Senator Thompson.— Well, if you will come in at half past

two we will take that up.

(Suspension until 2 :30 P. M.)
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AFTERNOON" SESSION.

The meeting was called to order at 2 :45 P. M., Senator Thomp-

son presiding.

Senator Thompson.— Inasmuch as this is to he a question about

coal, and as Assemblyman Baxter is a coal merchant, I am going

to ask him to sit as chairman while you are giving the coal explana-

tion. (Assemblyman Baxter takes Chair.)

Mr. Berwind.— Mr. Chairman, the question of the supply of

coal through the Interborough was discussed by this Committee, if

I am not mistaken from various sources. I read that evidence,

and it is very incomplete and very misleading, because it is in-

complete.

The Interborough Company is one of the most exacting contrac-

tors, I repeat one of the most exacting contractors that you will

find anywhere. You can all readily realize that if the company

were to stop for iifteen minutes, much less a day or two, without

fuel, that there would be a riot in New York. Now, therefore, it is

of the greatest importance to commence with that. There should be

an adequate supply of coal at all times and that supply cannot fall

down. That is the first consideration.

Another consideration is that they should have the highest heat

units. And for the operation of a plant, especially where stokers

are used, a very uniform and high quality of coal is eminently and

absolutely necessary to get the most economic results. In addition

to that, the Board of Health of New York are very exigent in

thoir requirements regarding smoke. There are but few bitumin-

ous coals, relatively few, that can be used in this city without vio-

lating the law, and, therefore, that coal which has the least smoke

and the lowest matter is the one which the city requires.

Then comes the question of the best and cheapest way for a

company in this position to maintain its requirements of its uni-

form quality of coal, and the question of getting the best service,

getting the largest amount of result for the money spent.

This company, before I went in in the early days when it was

first consolidated, had in mind the purchasing of a large tract of



Repoet op Joint Legislative Committee 1085

land, upon which they proposed to store 50,000 or 60,000 tons of

coal as a protection against stoppages of the mines, strikes or other

diiSculties and embargoes. This point was one which involved a

great deal of money, not only because of the purchase of the land,

but the minute you put coal in storage in large blocks, you ex-

pose yourself to many disabilities. First of all, the deterioriation

of coal which lies a long time on a pile is very significant. The

danger of spontaneous combustion is always present, too, with

bituminous coal, even of the highest grade. The cost of putting

coal on that pile and picking it up again and sending it into a

power house is always attended with large expense. Therefore,

I think to put it mildly, this company if it had pursued that course

would have been put to an expense of some thirty to forty cents

a ton, at the least cost, to cover all the objections to a storage plan.

At this jimcture, I was appealed to on the question of coal,

being the president of the Berwind-^^^ite Coal Mining Company,

who are the largest producers of bituminous coal in this coimtry.

We have a superior quality of coal, which I feel it isn't necessary

for me to state. The price is nailed on the wall. It extends to

$300,000,000 a year by that price, which is from twenty to thirty

cents a ton lower than any other bituminous coal. The price is

there to show for it—• and the price is there.

I came along and I said:

" Gentlemen, you can avoid all that building of the plant.

You can avoid the handling of coal in that way and that ex-

pense of forty cents, because I will place at your disposal

5,000 fifty-ton cars which belong to us, our entire mining

plant is at your disposal, 300 boats and our docks so that

you have a call all the time on that immense amount of stuff

;

so that there can be falling down unless everything stops, of

course— the railroads, etc."

The result of that was that the company decided that they would

not build any storage plant ; that with that guarantee they had the

nucleous of conducting their business.

Then the question came as to price. As I said to you yesterday,

I am one of the largest owners of the Interborough, a director of

it, and I have leaned backward to serve and to give it the best we
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had at the lowest price—^ at a lower price than anybody else. I

want that clearly understood. The result o£ that was that I didn't

make the price at all. I refused point blank to take any more

than a certain portion of the supply foT the reason that I felt that

this company to be absolutely secure should remove every possi-

bility of any break down anywhere, and I insisted that they ought

to buy a portion of their coal from the best company shipping over

another railway line. That brought in the present company which

is a very large company and a responsible company, giving a good

quality of coal which doesn't demand as much on the market as

ours, as any coal man would tell you, but it is considered one of

the best coals here and has good qualities which come within our

healtli laws and in other ways. Prices were then made and I was

offered every year a portion of this contract and I took it.

l^ow, I want to say that no contract that I ever made with this

company was as high as our average contracts by a great deal, and

that my recommendations to the company on all occasions have

resulted in their getting their coal for less than the same quality

of coal was sold to anybody else, and their contracts expired with

great profit to them.

As an illustration we only have to go back to this past winter.

This past autumn the railroads were more or less embargoed. Peo-

ple were in trouble. The Interborough didn't know there was any

trouble; but coal was selling here at $Y a ton and a great many

institutions were held up, steamers were held up and other busi-

nesses of that kind—' that did not hap'pen to the Interborough,

nor to any customer that we have. We never sell more than three-

quarters of our products and ensure our deliveries in that way.

We own our, lands. We own our mines. We operate our mines.

We ship in our own cars and on our own barges, so that there is

nobody between the origin of that coal and the delivery and the

price at which that coal is sold, is less, owing to the fact that we

do seventy per cent, of the business.

Now, the operating department speak for themselves as to the

quality of this fuel—its great uniformity, its very high quality

of heat units, which means power, and which means cheap coal.

Now, there are dealers here and everywhere who buy from us,

who couldn't any more do that business than fly. Why tliis com-

pany would be stopped half the time for an hour or two. The rea-
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son I particularly refer to this matter is because I happen to be

president of this company and I have given the best that that com-

pany has got, at a lower price than other people get it, with facili-

ties that are not required in other businesses. And I did that be-

cause I was a director, and I learned backwards to give this com-

pany the best service and was interested in its success. That is

all I have to say on this subject.

Mr. Quackenbusb.— Mr. Berwind, is there anybody interested

in this contract or any profit or condition ?

Mr. Berwind.— I will answer that with great pleasure. There

is nobody that is interested in my company and nobody has ever

had a cent of commission or can get it in any way shape or form,

nor is there any agency of any kind which this company has paid

one cent for excepting the square price. The coal is sold on an

analysis basis and what the company wants is the highest grade

of coal. The penalty and premium basis is not made for any

other purpose than to secure the high grade coal. It is not in-

tended that a poor coal should be sold and then penalize the com-

pany.

Senator Lawson.—' Does the Interborough buy coal from you

on that system ?

Mr. Berwind.— It is the same system, only put in another

form. They have a regular analysis which they give as to what

they require, and then they offer a premium for what exceeds that,

and a penalty for wbat is below that.

Senator Lawson.— That's the customary way that coal is bought

by all the big corporations today ?

Mr. Berwind.— [Not all of them, only by those who are pecu-

liarly well situated. The Interborough has another system which

I think is the most complete in the country. They have a s.^'stcm

of discharge by which out of every ton of coal that is lifted a hand-

ful is thrown out as a sample. This is all deposited in a receptacle

and then at intervals ground up and an analysis taken, and on

that analysis they either penalize or give you a premium or reject

your coal.
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Senatar Lawson.— How do you account for the actions of tte

purchasing agent ?

Mr. Berwind.—^Well, I think you had a very much embar-

rassed man in that purchasing agent, if I can judge, because we
always considered him a very efficient man. I think he is a man
very easily embarrassed. But those are the facts and you can

verify them. We couldn't do seventy per cent, of this business.

For instance, our contract price this year is $3.75 and the com-

pany is paying $3.25 a ton.

•Senator Lawson.— Well, admitting that the purchasing agent

was rather a nervous man, the evidence before our Committee

showed that he knew nothing practically about the various coal

companies that operated in New York City.

Mr. Berwind.— If he didn't, I am very much surprised that

he didn't, because he should know that. I can't answer yo'ur ques-

tion because I never talked with him further than what I am
telling you, but every large utility could take our coal. I will

tell you that. The Edison Company, the Brooklyn Rapid Tran-

sit Company, the Gas Company and most all those that have sta-

tionary electric plants can use our coal to advantage, because our

coal is peculiarly good for that purpose. It is of uniform high

grade.

Senator Lawson.— Prices are all subject to an analysis that is

made by their engineers so far as the penalties and premiums are

concerned ?

Mr. Berwind.— Oh, yes! Absolutely! In their own hands.

And we have got to accept what they say, and they don't give us

any premiums that they can help, and they do impose penalties

when they can.

Assemblyman Baxter.—^And what per cent, of ashes?

Mr. Berwind.—^ About six per cent.

Assemblyman Baxter.—'What about the Baltimore?

Mr. Berwind.— I have forgotten what their requirements are,

but our coal runs about 17 to 19.
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Mr. Smitli.— Do these other large companies buy from you on
the same standard?

Mr. Berwind.— Not all of them; some of them buy on a straight

price; knowing the uniformity of the coal and the origin of the

service they don't go through that, but the Interborough started

thiat practice and I encouraged it very much, because it is very

much in my favor.

Mr. Smith.— Does the use of your coal eliminate the use of

consumers ; that is, smoke consumers ?

Mr. Berwind.— I think so. They have the automatic stoker.

The automatic stoker is very exacting in this regard; that the

coal must be uniform, and the higher the grade the less the ash

they handle, and the higher the heat the.gi-eater the amount of

water evaporates, and that's the whole history of it.

Mr. Berwind.— Now, I have made this statement, because, be-

ing president of this company, I didn't want any misundersrtand-

ing about it, and I want yO'U to question me in any way you want,

but I want you to satisfy yourselves by a current investigation of

the largest consumers of coal.

Assemblyman Baxter.— About what, Mr. Berwind, does that

figure back to the mine ?

Mr. Berwind.— That coal figures back about $1.30— twenty-

five or thirty cents. That's a very low price, do you know it ?

Assemblyman Baxter.— Sure

!

Mr. Berwind.— But the statement was made here that coal

could be furnished at $3.02. I know coal here that can be sold

at $2.80.

Mr. Smith.— How does your freight here in the City of ISTew

York compare with your average receipt from the Interborough?

Mr. Berwind.— I should think our freight rate today is forty

cents above it a ton.

Assemblyman Baxter.— How long does this Interborough con-

tract Txm 1

A 3.5
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Mr. Berwind.— It has two years more to run.

Assemblyman Baxter.— Well, they are saving a large amount of

money on that.

Mr. Berwind.—• The coal in this harbor has sold from $5 to

$7 a ton. It is only recently that it has come down to normal

figures again.

Mr. Smith.— Have you got any flat rate prices under contract

less than the forty cent advance?

Mr. Berwind.— Oh, we have some overlapping contracts that

run along from $3.25 to $3.75, in between those prices, which is

way above these prices, the lowest of them.

Senator Thompson.-;— Of course, this price, I suppose, is on

account of the peculiar conditions. At present, the coal is higher

than it was a few years ago.

Mr. Berwind.— The market price of coal has been very much
higher than these contract rates. Our contract rates this year are

$3.65 net on an average.

Now, we have overlapping contracts, I want to make that clear

to answer Mr. Smith's question, that remained two years ago

that had two years to run that are like the Interborough's. They

have gone up in value and we are still obliged to deliver on those

contracts, but none of these are as low as the Interborough.

Mr. Smith.— Did the Interborough contract include any special

requirements of delivery or location?

Mr. Berwind.— It is the most exigent service in the world.

Mr. Smith.— That's of advantage to your company over other

companies' delivery ?

Mr. Berwind.— Yes. If you own 600 cars at 50 tons each and

they are loaded with coal, and you have a dock of your own and

you have 300 docks and nobody else has, they have the advantage

of all your storage advantages.

Mr. Smith.— What does the Interborough require in the line

of available supplies?
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Assemblyman Baxter.— In other words, he means how much
is it necessary to ship them a month.

Mr. Smith.— I want to know what the Interborough demands,

or whait they require.

Mr. Berwind.— Well, what they want is somebody that they are

absolutely sure can deliver to them the coal desired under all con-

ditions.

Mr. Smith.— Bringing up your arrangement with the Inter-

borough at the present time as to quantity and time of delivery,

how many other companies could fulfill thiose requirements in the

City of l^ew York ?

Mr. Berwind.— Well, I couldn't answer that without appear-

ing very immodest. I don't think any one could.

Assemblyman Baxter.— Any one who has a contract like that

can go to sleep and know that he is going to get his coal.

Mr. Smith.— You understand my inquiry as to whether or not

the present Interborough demands by establishing quantity an ex-

clusive privilege ?

Mr. Berwind.— Oh, no. It carries no privileges.

Mr. Smith.— But no other company could fulfill the require-

ments of the Interborough ?

Mr. Berwind.— What I mean to say is this: Lots of people

could undertake to deliver that coal, but could they deliver a uni-

form high-grade of coal of that quality and meet the requirements

of that railroad and entirely avoid the chances of stoppage? I

don't believe any other company is so placed that they could do

that, and they couldn't have a half dozen companies do it, because

that would give them a half dozen qualities of coal where it comes

in on this automatic stoker and under their system of consumption,

wihich would be uneconomical and costly, and if they had to estab-

lish this station that I told of for storage, it would cost them forty

or fifty cents a ton, under any circumstances, with the danger of

spontaneous combustion, deterioration and otheir considerations.

Senator Lawson.— Do yon know, Mr. Berwind, at the inception
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of this co'iitract whether the Interborough subjected your coal,

along with other ooals, tO' tests in the B. T. unit, so that contracts

with you as eventually made would be made practically on the

same basis as though the company went out in the open market

and let everybody compete and took the contract on that basis of

the quotation analysis ?

Mr. Berwind.— I don't know how they arrived at their analysis,

but they put up a pretty stiff one, and I'll tell you how this all

happened. The dealers used to sell coal to the Mjetropolitan Trac-

tion. They used to come to me to buy it, and then they would fur-

nish other coal, a little coal. And it gave a rise to a great deal of

trouble and a great many co'mplaints followed and they came to

me direct. When that company was amalgamated with the sub-

way I got into the subway business and they said :
" Well, this is

the coal that gives the best results. Here are all our returns ; hero

are the tests of thirty or forty coals, and the coals that we feel are

suitable for this purpose are limited to certain specific coals."

Senator Lawson.— Bwt you do know that before the contract

was made the analysis of various dealers' coal was subjected ?

Mr. Berwind.— Oh, that's thoroughly kno'wn.

Senator Lawson.— Well, we didn't get that info^rmation when

the purchasing agent was here on the stand.

Mr. Benvind.— It is very proboble he left a wrong impression

on your mind.

Senator Lawson.— The impression left by the purchas.ing agent

was that the Interborough really had no necessity for a purchasing

agent, because he knew little or nothing about his business on that

score.

Mr. Berwind.— I am afraid he was very much embarrassed.

Mr. Smith.— Does the Edison Company buy on the Interbor-

ough standard or on a flat rate basis ?

Mr. B'erwind.— They have tested our coal so much that they

buy it flat. They get exactly the same coal.
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Mr. Smith.— On an overlapping contract ?

Mr. Berwind.—
'
Yes. But not as far back as the Interborough.

Would you like to know what their price is ?
— $.3.55 a ton along-

side, net.

Senator Lawson.— What about these other corporations when

they find that you do business with the Interborough at a cheaper

rate?

Mr. Berwind.— They don't like it. But our contract was made

with the Interborough a year and a half ago.

Senator Lawson.— It is based on the B. T. system of their

analysis ?

Mr. Berwind.—• It wasn't made on that. They issue an analysis

and they require you to comply with it. The price is then deter-

mined. Now they bought that eoal over a year and half ago at my
suggestion that they make a three-year contract ; so that they have

got the benefit— that's alL If they made a contract with ine to-

day, they couldn't get the same figures.

Assemblyman Baxter.— I guess not

!

Mr. Berwind.— Being a director of the company and being the

head of that coal company, I wanted that thing very clear, that

we have leaned backwards and served this company well, and given

them the best coal we could.

Mr. Smith.— Mr. Berwind, going back to the other proposition

of the Gillespie contract for a moment; when the board of direc-

tors of which you were a member approved of the G-illespie con-

tract, did you have in mind the dual contract in relation to the

furnishing and use of funds by the Interborough and the city—
part by the Interborough and part by the city— the money to be

furnished for the construction work of the roads ?

Mr. Berwind.—-I don't know that I quite catch your meaning.

Mr. Smith.

—

• It is possible that I may be in error. Let me ask

you, did the city money have anything to do with the construction

work on the third-tracking of the elevated ?
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Mr. Berwind.— I think not.

Mr. Smith.— Did it have any thing tO' do' with the extension ?

Mr. Berwind.— I think it had on the extension.

(Senator Thompson now presiding as Chairman.)

Testimony of Mr. Thos. A. Gillespie, examination by Mr. Erank

B. Mo'SB. (Witness is sworn.)

Q. Mr. Gillespie, you are the senioT member of the T. A. Gil-

lespie Company, aren't you ? A. Yes.

enator Thompson.— I want to make a statement before. you go

into that. I said this morning that I was going to ask Mr. Heb-

berd, the former secretary of the State Board of Charities, and Kev.

Mr. Farrell and Mr. Potter to be pTesent here this afternoon. The

Committee was unable to get in touch with either Father Farrell

or Mr. Potter. It seems they are not in the city, but they did get

in communication with Mr. Hebberd, who appeared. Under the

circumstances, the Committee has- decided not to take up this mat-

ter until next Monday morning, at which time they will take

it up. And, in the meantime, we will endeavor to get in communi-

cation with the other two gentlemen.

Q. (By Mr. Moss) It is your concern that has been doing the

third-tracking for the Interbo-rough of the Manhattan Elevated

Eailroad? A. Yes.

Q. When was this matter first proposed to you, or when did

you first get any notice that yo'U might have something to do with

it ? A. Along in the fall of 1913, after Mr. Stevens' company had

been so unfortunate, then I took it up.

Q. Do you know Mr. Stevens ? A. No.

Q. Who did you know in the Interborough Company ? A. I

know Mr. Shouts slightly.

Q. How long had you known Mr. Shonts ? A. I met Mr. Shouts

in 1907, at the time he was Chairman of the Isthmian Canal Com-

mission.

Q. Where did you meet him ? A. We were bidding on the Pan-

ama Canal work.
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Q. Did you do any work on the Panama Canal ? A. We didn't

get the work.

Q. Was there anyone in tlie Interborough Company that you

knew better than Mr. Stonts ? A. No.

Q. Did you know Mr. Freedman ? A. Oh, yes ; I did know
Freedman slightly.

Q. How did you know him ? A. I met Mr. Freedman when he

was the resident manager of one of the bonding companies, I think

the B.altimore United State® & Casualty Company.

Q. You came in contact with him in the matter of bonding ? A.

Yes, when I first came to New York.

Q. Had you done any work for the Interborough Company be-

fore this came up' ? A. No.

Q. Had you bid on any of the subway construction contracts

before this came up ? A. Yes.

Q. Did you succeed on any of the contracts ? Did you get any

of the contracts before this came up ? A. No.

Q. Did you know Mr. Belmont ? A. No.

Q. Did you know Mr. Berwind ? A. Never met him until to-

day.

Q. Were there any otJier members of the board of directors that

you had a speaking acquaintance with at the time this matter of

third-tracking came up? A. To tell you the truth, I don't know

who all the directors were, Mr. Moss.

Q. Well, are there any that you can think of ? There was Mr.

Vanderbilt, for instance. A. I didn't know him. I knew Mr.

Young.

Q. How well did you know Mr. Young? A. Oh, I knew Mr.

Young when he was President of the Mortgage & Trust Company.

Q. Was he a man that you had confidence in? A. At one time,

but I don't know anything about him in later years.

Q. But, when you did know him, you had confidence in him?

A. Yes.

Q. Did you know Mr. Reid ? A. No.

Q. Did you know Mr. Lane? No.

Q. Did you know Mr. Pepperman? A. Yes.

Q. How well did you know him? A. Very slightly. I met
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him in Washington, and, as I remember it, when I was there and

met ]Mr. Shonts.

Q. Did you know Mr. Sullivan ? A. No.

Q. Do you know Mr. Plant ? A. No.

Q. Of Morton & Plant? A. Well, I just know who he is,

but I don't know him personally.

Q. Well, then, it appears that the man you knew best, at least

I should judge so from your testimony, was Mr. Shonts ? A.

Well, I met him in 1.907. I hadn't seen him for a good many
years, until this present work came up.

Q. Who told you that there was something doing and that

there might be a contract there ? A. Well, everybody, I guess, the

newspapers and everybody. I think that was a matter of common
knowledge, sir.

Q. You got your idea of the Stevens situation from the news-

papers ? A. Practically, yes. I don't know of anybody else that

told me.

Q. Did you see any criticism of the Stevens proposition in the

newspapers ? A. Well, in a general way, I think I saw a lot. I

don't know whether it was criticism or not. I don't know that I

would call it that.

Q. Didn't you see the criticism by Mr. McAneny and the news-

paper articles ? A. Perhaps I did. I don't remember them now.

Q. Those criticisms made while he was a member of the Board

of Estimate & Apportionment that charged that there were undue

profits in the contract and that it wouldn't be a good contract for

the City of New York ?—you remember those criticisms, don't

you ? A. No, I don't remember that particular phase of it, no.

Q. Do you remember that the Stevens proposition got before

the Board of Estimate & Apportionment ? A. Yes.

Q. Do you remember that Mr. McAneny opposed you ? A. I

think I heard you read something about that, Mr. Moss. I may

have known it at the time.

Q. I read some of it—but didn't you read the newspaper ac-

counts ? A. Perhaps I did then—I don't remember now.

Q. You knew that the proposed contract with Mr. Stevens was

attacked upon the ground that it would give an undue profit to the
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contractor, didn't you ? A. ISTo, I don't recollect that that was the

case. I don't recollect anything about that.

Q. Well, as a contractor hoping to get in on this third-tracking

arrangement, didn't you make yourself acquainted with the

ground, the situation, the history of the transaction ? A. ISTot very

much. I knew the work had to be done. I knew in a general way

what was to be done.

Q. Did you expect that your proposal would go before the

Board of Estimate & Apportionment? A. I am not sure about

that, sir.

Q. Well, it was some little time ago, Mr. Gillespie, and I know

that memory may have to work a little bit. A. I don't recollect

that. I never had but little to do with that.

Q. I am going a little slowly and put a number of questions to

you, because it might stimulate your recollection.

ISTow, didn't you know at the time this matter was up that the

Stevens proposition met with difficulty in the Board of Estimate ?

A. I suppose I did know, but I don't recollect it specifically.

Q. IsTow, being reminded of that, you recall that there was ob-

jection by McAneny? A. Well, I must have known it because I

read the newspapers.

Q. ]\IcAneny said that in his opinion the expenditure would

come to about $27,000,000 and that the prospective profits to the

contractors in his judgment would be about $7,000,000. Now, I

don't ask you to agree with his estimate, but I am only bringing

this thing to your mind. A. I never heard of those figures at all.

Q. Did you in taking up this proposition consider whether or

not your proposition might not meet difficulty in the Board of Es-

timate & Apportionment ? A. No, I didn't consider that.

Q. You wanted the contract, didn't you ? A. Of course, I did.

Q. And, as a business man and something of a practical en-

gineer, you look over the ground to find out what the difficulties

of your constructions are going to be, don't you ? A. Yes, sir.

Q. And no doubt you looked over this ground to see what dif-

ficulties you might have to surmount in getting this contract ? A.

It never occurred to me at all.

Q. Well, who did you confer with on your own account ? Did

you confer with a counsel ? A. About this work ?
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Q. Yes. A. Oh, yes.

Q. Was Mr. Cravath your counsel? A. Yes.

Q. Did you confer with Mr. Cravath about the way to go to

work? A. I don't think so.

Q. To overcome the difficulties in the way ? A. I went straight

to Mr. Shonts' office for the first time in years. I would like to

have done that work, of course, and I believed that Stevens was

out of the running, because unfortunately he had failed, and Mr.

Shonts said that they were going to take bids on the work. I was

there to tell Mr. Shonts of the work that I had been doing, since

he knew of me in the Panama days—I believe that is a proper

term—because he had looked up my history. And from that time

until 1913 he hadn't known anything about the work unless I told

him, and I did tell him that I was fitted to do. that work, I be-

lieved that I was fitted to do that work. I told him of all the work

that we had done in the years gone by.

Q. What did you tell him you had done? A. I told him I had

built the Pittsburg Filtration Plant, the Whitney Power Com-

pany of New York, the double tracking of the Baltimore & Ohio,

part of it, built the Wabash Rural Eailroad into Pittsburg ; well,

I told him all the history of our work up to that time, sir, and

those were in those years.

Q. Did you confer with anybody before you saw Mr. Shonts,

any adviser ? A. 'No, sir.

Q. Did you tell anybody you were going to apply for the op

portunity? A. I don't think I did. I don't recollect at all.

Q. You say that Mr. Stevens had failed, you mean his company

had failed ? A. Yes.

Q. Did you know that Mr. Stevens had taken this matter up as

an individual ? A. ISTo, I didn't know anything about it except

what the newspapers said and the reason I came to know partic-

ularly about the Stevens failure was that we bid on that section.

Q. Well, that was the J. F. Stevens Company that failed, not

the individual J. F. Stevens ? A. Well, I didn't disconnect them.

Q. Well, did you know that the proposition that was laid before

the Board of Directors was the proposition of J. F. Stevens indi-

vidually ? A. No, I didn't know that at that time. No, I did not.
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Q. Well, you have since learned it, haven't you? A. I did

through this investigation and the newspaper.

Q. Did you discover that the failure of the company that had
the subway section up in the Bronx, was the failure of his com-

pany, not of himself ? A. Yes, I knew that afterwards.

Q. Did you discover that the failure of his company was due

to the resentment of men in that company that he hadn't taken in

with him on his private bid for the third-tracking? A. Never
heard of such a thing until the question was asked here by you

and in newspapers the other day.

Q. Did you take into consideration that Mr. Stevens' turning

down had anything to do outside of business, I mean that it in-

volved the interests of individuals, not necessarily all business ?

A. Well, I couldn't, I didn't know it.

Q. I suppose Mr. Gillespie, in answering these questions that

when you go into a work of that kind you look the whole ground

over ? A. Well, that isn't the part of ground that I would care to

look over.

Q. Why not ? A. The possibility of doing the work.

Q. Exactly, of getting the contract, and one man had fallen

down on it. Stevens was a capable man, wasn't he ? A. I be-

lieve so, that is his representation.

Q. And he had fallen down for some reason. ISTow you wanted

to succeed. Therefore, it seems to me that you would try to see

what rock he broke on. Now, did you consider the large interests,

the financial interests, that were represented in his company and

their relation to his failure or their relation to his not getting in

on the contract ? A. I certainly did not.

Q. Well, that answers that. Passing it over, did you consider

what political opposition he had ? A. I did not.

Q. Now, you know politics cut some figure in getting contracts,

don't you? A. Not always, but sometimes. Well, in days gone

by it might have but not now.

.Q. Doesn't even now? A. Not that I know of. It doesn't

bother me any.

Q. It doesn't now, but it did once, didn't it ? A. I suppose

there were favored contractors in certain cities. I have lived in
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places where the inside fellows got work they might have got it on

its merits, but they got it.

Q. Well, you have got now about ten million dollars worth of

contracts outside of this third-tracking, haven't you, in city con-

tracts '^ A. Me?
Q. Yes. A. ISTo, I haven't any.

Q. The conracts for the water board ? A. ISTo, I haven't

Q. You had them, didn't you ? A. I had them.

Q. AA'ell, you have had millions of dollars of contracts that have

come through public bodies, haven't you? A. My work is pretty

nearly all in municipalities, but there were no politics in them,

not a particle.

Q. How do you know that ? A. Well, not so far as I am con-

cerned.

Q. Well, you are making a pretty broad statement. A. Not too

broad at all, sir.

Q. There are members of public bodies here that might be

shocked by your statements. A. Let them be shocked, but I know

exactly what my position was.

Q. Well, now from your confidence in your statement, I judge

you consider yourself an expert and able to say whether or not it

was politics that enter into a public job. Now, did you consider

the politics of this proposition upon which Stevens had fallen

down and where you wanted to get in ? A. Not at all.

Q. Did you consider the attitude of the Mayor with regard to

subways ? A. No.

Q. Did you consider the attitude of the Mayor, Mr. Mitchel,

with regard to subways ? A. No, certainly not.

Q. Did you consider the attitude of Mr. McAneny with regard

to subways ? A. Not at all.

Q. Did you consider the opposition that has been in New York

for twenty years past towards—for twenty years prior to that time

towards extending of elevated railroads in the city? A. No, I

don't think I had, other than perhaps reading it in the newspapers,

but I didn't consider it with respectto my own business. I could

not.

Q. You wanted the contract, didn't you ? A. Yes, certainly.
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Q. And you knew there was a powerful opposition to that

method of lettingout this work, didn't you ? A. No, I didn't.

Q. Didn't you know tliere was an opposition to letting out this

work on the principle of percentage ? A. Yes, on this particular

work, on the straight work ; the only opposition that ever I heard

of at all was on these extensions, not on this third-tracking work,

this straight contract.

Q. Didn't you know of the opposition that was made to a pros-

pective ten per cent, when Stevens was bidding for it ? A. I

didn't know that there was any ten per cent, contract offered to

Stevens other than what the newspapers said.

Q. I didn't say offered to Stevens, but discussed. A. "Well, I

may have known in the newspapers but it didn't impress me. I

don't recollect it.

Q. Were you present when Mr. Stevens testified the other day

substantially that he would have been gied to get it at seven and

a half ? A. N"o, I was not. I never have been here before.

Q. Oh, yes, how long have you been acquainted with Mr. Mor-

gan ? A. I can't say I know him at all. I was introduced to him

ocne.

Q. Ey whom ? A. By Mr. Davison.

Q. How long have you been acquainted with Mr. Davison as

partner ? A. A great many years.

Q. In what way ? A. I have been a director in the Library Xa-

t ional Bank for the past sixteen or seventeen years with Mr.

Davison.

Q. You and he were fellow directors in that bank? A. Yes,

sir.

Q. Was Davison president ? A. Lie was afterwards, yes.

Q. Did you hold any office ? A. Director, that is all.

Q. In what other way did you know Mr. Davison ? A. I knew

Mr. Davison when we were building the Saint Lawrence River

Power Company. He was on the Executive Committee.

Q. Was he interested with you in the Jersey Pipe Company?

A. No, sir.

Q._ Did Davison get you the contract ot was he helping you in

the Saint Lawrence Power Company ? A. Oh, no, I got that

before I knew Davison.

Q. Did you become a director in the Equitable ? A. Yes.
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Q. Was Mr. Davison also there in that Board ? A. No.

Q. Were the ^Morgan people interested in the stock of the coni-

pany ? A. I don't remember now just let me explain about my
connection with the Equitable if you please.

Q. Please wait a minute, I am going to give you an opportunity

to do that, but didn't the Morgan people control the stock of the

Equitable company ? A. Morgan, Senior.

Q. He got it from Eyan ? A. Yes.

Q. Did you go into it when Mr. Eyan had it? A. I went in

in 1908, as I recollect, representing a number of the Pittsburg

people and I was selected by Mr. Grover Cleveland. I had been

in there for about eight years and I never knew Mr. Morgan's

connection with the company at all in any way.

Q. Well, did ]\Iorgan interests come in after yo^u were in ? A.

I am not sure about that. I think they did after I was in, I think

so. I think Mr. Eyan —
Q. Well, you remained in when they came in ? A. I am still in.

Q. Still a director ? A. Yes, sir.

Q. Did you know that the Morgan firm was opposed to Mr.

Stevens? A. I did not.

Q. Did you ever hear of a letter, written by Mr. Morgan to

Mr. iShonts regarding the Stevens' proposition? A. Only since

this investigation started.

Mr. Moss.—'Well, it came out I think, Mr. Chairman, through

the testimony of Mr. Lane, at least it was referred to at that

time— the question of Mr. Morgan writing a letter to Mr. Shonts.

Senator Thompson.— The question of whether Mr. Morgan

wrote a letter to Mr. Shonts has not been cleared up. The record

shows that he communicated with Mr. Shonts, but it does not

show that he communicated in writing, as I understand it.

Mr. Moss.— Well, there was a communication about this Stev-

ens' proposition.

Senator Thompson.— Yes, there is something on the record in

reference to statements of Mr. Dawson, that Mr. Young talked

about.

Q. (By Mr. Moss.) Well, did you learn of an opposition that
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Mr. Morgan or Mr. Davison ot that concern had against the

Stevens' proposition ? A. JSTo, sir.

Q. Since having heard of it have you inquired into that mat-

ter? You haven't learned whether, if there was such an opposi-

tion, it was based upon the personality of Mr. Stevens or upon the

percentage ? A. I don't know the first thing about it Mr. Moss.

Q. Didn't you talk with Mr. Davison before you saw Mr.

Shonts ? A. 1^0, Mr. Shonts— when I went to talk to him about

this work he spoke of Mr. Davison and some others that T had

done work for to get their testimony, their recommendation. I

went down to Mr. Davison and asked him if he would say a good

word to Mr. Shonts for me and he declined to have anything to do

with it and the reasons given were that the fiscal agents won't in-

terfere in any way or shape or form with the contracts, and I have

never mentioned it from that day to this.

Q. That was in response to your request for a letter or some

positive statement ? A. A recommendation, yes.

Q. A recommendation, but didn't Mr. Davison know that you

were going to see Mr. Shonts before you went to Mr. Shonts ? A.

He did not.

Q. Do you know whether or not Mr. Davison spoke with Mr.

Shonts after you saw Mr. Davison ? A. I do not.

Q. Did he ever tell you whether he had or had not spoken to

Mr. Shonts? A. I have never spoken to Mr. Davison from that

day to this, unexcepted.

Q. You have met him many times since? A. Yes.

Q'. And the subject has never been mentioned ? A. Not at

all. He turned me down and that was enough.

Q. Didn't he ever congratulate you upon having secured the

contract ? A. JSTo, sir.

Q. Expressed no interest in the contract? A. None whatever.

Q. Never asked you what conversations you had with Shonts,

or how you did ? A. Not a word.

Q Was the subject avoided ? A. Not at all.

Q. You don't know what private conference Mr. Davison and

Mr. Shonts had? A. I don't know, of course, I don't know.

Q. He hasn't said he didn't have any conference? A. He hasn't

spoken either way.
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Q. Neither has Mr. Shonts? A. No, sir.

Q. You didn't tell Mr. Shonts that you had been to Mr. Davi-

son, you didn't even tell Mr. Shonts that Mr. Davison refused to

recommend you, did you ? A. I didn't tell him that.

Q. Why didn't you ? A. Well, I don't know.

Q. Well, wasn't it a subject that was not to be talked about any

more ? A. Oh, no, I don't know why.

Q. Well, wouldn't it have been natural for you to have had some

conference with your good friend Davison about your getting his

recommendation ? Wouldn't it be natural ? A. In a sense, yes,

but if I had stopped and thought a mement I wouldn't have asked

Davison to recommend me. I didn't think about the relationship

of the Fiscal Agency.

Q. I understand that, and there was perhaps a technical difH-

culty in the way, but it seems to me it would have been very

natural for you to say, " Mr. Davison, you should excuse me, for

having overlooked the fact that you were a Fiscal Agent, but you

see I didn't need to have yon do it because I got it anyway." A.

Well, I di-dn't know.

Q. Did you lunch with him after that ? A. I lunched with

him often, yes.

Q. And opened a bottle ? A. We don't open bottles.

Q. Well, leaving off the genialities, the subject never was

broached ? A. Never mentioned it since, sir.

Q. Well, when you first discussed this thing with Mr. Shonts

was the percentage stated ? A. No, he told me he was going to

take bids.

Q. But did he say that he was going to take bids on the per-

centage basis ? A. Well, I don't recollect whether he did on the

first visit— whether it was discussed then.

Q. Did you intend to make a bid for a certain rate without re-

gard to percentage or did you intend to do it on the percentage plan

from the beginning? A. Absolutely on the percentage plan. It

wasn't a job that could be done any other way.

Q. Well, did you ever know of the Interborough letting out a

percentage contract before? A. I never did any work for them.

Q. Did you know that in the natural order of things, the eon-

tracts that you might make with the Interborough Company would

be submitted to the Public Service Commission ? A. I didn't
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think so because I understood at that time in some way, that it

was a private contract, private money, and I didn't connect the

Public Service Commission with it.

Q. Well now, in what way did you understand that? A. I

think Mr. Cravath informed me.

Q. Had you paid him a fee before he informed you that ? A.

^Yell, I never stopped paying him fees.

Mr. Moss.— That is what I thought. I think, Mr. Chairman,

we will have to introduce a statement of Mr. Cravath, to examine

his acoonnts.

Senator Thompson.— I think from w^hat we have seen of his

accounts we can assume that there are enough.

Mr. Moss.— Yes, sir, what we have been able to see on the In-

terbo'rough books. Well, we will pass on from that.

Mr. Gillespie.— Xow, let me say this about the commission,

there is a lot of work done on commission basis.

Mr. Talley.— I represented Eather Farrell and wanted to ask

whether we desired his presence this afternoon. It is over till Mon-

day, I just told him.

Mr. Gillespie.— I was going tx> say, Mr. Moss, I have done a good

many million dollars' worth of work on a percentage basis. To our

concern it isn't anything remarkable.

Mr. Moss.— ISTot in general business, but in business which has

a city relation, in business which ordinarily is subject to the over-

sight of the PuHic Service Commission ; I think you will find it

is not common.

Mr. Gillespie.— Well, I suppose that is true. This wasn't an

ordinary thing, this was extraordinary.

Q. (By Mr. Moss) Undoubtedly, in many ways, but I don't

want you to forget what I was asking you ; how was the sugges-

tion made to you ? Hto-w did it come about at the beginning, as you

have said a minute ago, that this was to be a percentage contract ?

A. I don't recall how it came about. I haven't any idea that any-

one talked to me about it at all.
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Q. And that was not to> be subject to tke Public Service Com-

mission ? A. The only recollection I have is that Mr. Cravath said

that this work was to b© done by the Interborough's own money,

and T think, as I recollect it, it led me to believe that the Public

Service Commission had nothing to do with it.

Q. Well, you got an idea from Mr. Cravath that the Public Ser-

vice Commission did not have anything to do' with it. A. I

couldn't say that I got the idea from Mr. Cl"avath that this money

was to be provided for by the Interborough Company— the Man-

hattan Elevated Railway Company.

Q. Well, if the Public Service Commission had to do with Mr.

Stevens' proposition, how did you suppose it could pass over your

proposition ? A. Well, I really don't recall.

Q. ISTow, in the Public Service Commission they knocked Mr.

Stevens' proposition around considerably, battered some holes in

it. ISTow, if Mr. Stevens' proposition had to ge befor© the Board

of Estimate and be subjected to Mr. McAneny's hob-nailed boots,

how did Mr. Cravath explain to you that your proposition wouldn't

have to go through the same course of treatment ? A. I don't recol-

lect that he explained it at all.

Q. You took it just as he said it to you. Well, didn't you ask

yourself some question, " How can this be? " A. ISTo.

Q. You thought he wouldn't tell you if he didn't know it would

be SO', wasn't that so ? A. Well, I don't know that he went into^ de-

tail about it. I am not sure of it.

Q. Mr. Cravath calls my attention to the fact that the Stevens'

proposition covered extensions as well as third tracking. A. It

covered the power house and all, as I remember. If it were twenty-

two or twenty-seven millions it was much larger, of course.

Q. But do you mean to say, and I will ask you, Mr. Cravath—
Do you mean to say that that difference between the Stevens' prop-

osition and this proposition is what took it out of the Public Ser-

vice Commission? A. (By Mr. Cravath) I can't tell you. I don't

know.

Q. Mr. Gillespie, don't you understand that it is a private com-

pany or a public company or an individual or whoever it may be,

that undertakes to alter or build railroad construction in the streets
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of the City of New York, upon which passengers .are to be trans-

ported, that that fact in itself, o^rdinarily puts the procedure under

the jurisdiction of the Public Service Commission ? A. I under-

stand it now, because we made out our reports.

Q. Wellj even though the Stevens' proposition had railroad ex-

tensions in it, how do you figure it out that your proposition could

avoid Mr. McAneny and his cohorts ? A. Well, I don't remember

that I paid any attention to it.

Q. Well, you paid Mr. Cravath to get you out of just such holes,

didn't you ? A. I wasn't in the hole.

Q. Well, to keep you from getting intO' it? A. Why, I don't

know what I pay Mr. Cravath for ; I've paid him for twenty-five

or thirty years and I am glad to pay him for twenty-five or thirty

more.

Q. Exactly, I don't blame you because the men who swim on the

top can get on top, of all the obstacles have a right to be grateful to

their lawyers. They ought not always. I am glad to find a man
who will do it publicly. A. Well, don't you know that the trouble

is that the contractor, the fellow, never goes to his lawyer as a rule

until after he has got into trouble.

Q. You are like the Chinaman who employs a doctor to keep

him from getting sick and when he gets sick he discharges his doc-

tor. A. That is a new one.

Senator Tho^mpson.— The only chance for some of the lawyers

is for Mr. Cravath to fall down. Excuse me for interrupting.

Q. (By Mr. Moss) Did you ever do any work for the Met.ropoli-

tajQ Street Railway ? A. ISTo, sir.

Q. ISTow, when was your percentage of fifteen first mentioned ?

A. In a bid?

Q. In your bid? A. On December 16, 1913.

Q. Wasn't that figure discussed or talked of with anybody be-

fore you p'Ut it in your bid ? A. No, sir, except among our sales-

men, our own people.

Q. Didn't Mr. Shonts know you were going to bid fifteen years ?

A. He did not.
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Q. Did the other co'Htractors know you were going to bid fifteen

years? A. They did not.

Q. Did you know what any of the other contractors were going

to bid ? A. I did not.

Q. For the sake of the record, it has gone out of my mind, what

were the bids— the two or three bids above yours of fifteen per

cent. ? A. The next bid was Terry & Tench, I think it was fifteen

and a half or sixteen, something about like that, I don't remember

exactly.

Q. But it was all on the percentage plan and that percentage was

a little higher than your— each of them ? A. There wasn't any

other way to bid but the percentage plan on the specifications.

Q. I understand, well, now, did anybody in the Interborough

Company, either before or after you made the bid ask you what

kind of a plant you had ? A. Afterwards, oh, yes.

Q. Before the bid was awarded ? A. Yes, oh, yes.

Q. Who asked you what kind of a plant you had before the bid

was made? A. Mr. Pegram wrote a letter on that subject.

Q. (By Senator Lawson) Who is Pfegram ? A. Chief engi-

neer.

Q. (By Mr. Feinberg) Wasn't there some difference between

the Stevens' contract and yours ? A. I don't know what Stevens

did. I never saw Stevens, didn't know there was a contract with

Stevens.

Q. Well, supposing ? A. Only in this testimony, sir, that is all.

I can tell you that I believe he was not to furnish plans and that

it was a larger contract. It was to cover power houses and ma-

chinery.

Q. What did the total amount of yonr contract come to, do you

remember ? A. About ten millions.

Q. (By Senator Lawson) Did Pegram write you this letter

about the claim between the time you submitted your bid and the

time you received the contract ? A. Yes.

Q. Wot before he sent you a bid ? A. Wo, after he sent me a bid.

Q. And before tihey accepted it, by that letter of Mr. Pegram ?
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A. That is a coininon thing to do' and is done by all engineers and

there are many specifications, sir, that put in a stipulation that the

contractor must state not only his experience, but his facilities to

do the -work. That was not a request for bids and I looked upon it

from Mr. Pegram's standpoint, that he wanted to know the things

that might have been perhaps in the original request.

Q. (By Mr. Moss.) Well now, are you clear that you were

asked had you had a plant before you made the bid '( A. ISTo.

Q. Well, didn't the Engineer iind out that you had a plant?

A. That we had a plant ?

Q. Yes. A. Well, I think I wrote him that we had a large

plant, and as soon as my bid went in I talked to Mr. Shonts and

he said we were the lowest bidder and I suggested then that T

would like Terry & Tench to be taken into the work and, as I rec-

ollect that letter to Mr. Pegram, I spoke of the plant and said that

if we were awarded the contract, with the permission of the Inter-

borough, we would associate those people with us, and others.

Q. Was that said before the contract was made, are you clear

about that ? A. I am quite clear about that, yes. The contract

wasn't made until around in February.

Q. Well, how do you know that these men who had bid higher

than you would be willing to he in with you on your basis ? A.

Because I asked them. After their bids were in and I knew what

their prices were I went to them and told them that I would like

to make an arrangement with them.

Q. Did you see them before you saw Shonts ? A. Oh, no.

Q. Did you see them because Shonts advised you to do 'that ?

A. He didn't advise me to see them, but he said he thought nat-

urally I would go to see them.

Q. Did Mr. Shonts tell you to go to them ? A. No.

Q. Did he tell you he would like to have you deal with them ?

A. Yes.

Q. Did you tell Snare & Triest and Terry & Tench that you

would divide with them, evenly ? A. No, I did not.

Q. What did you tell them? A. I told Terry & Tench and

Snare and Triest that we would join with them in this work.

Q. But on what financial basis ? A. Well, I was to retain five per
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cent, for the administration of the work. Mr. Shonts charged us

with the executive part of that work. He says, " I am going to

look to you for carrying this work through, and I would like you

to have these people because they are experienced, they have an

organization and they have a plant and we want them on the

work. "

Q. Well, did Terry & Tench and Snare & Triest enter into this

contract with you on a division of ten per cent. ? A. Yes.

Q. You retained five per cent, and then you divided ten per

cent, with them, didn't you? A. That is right, with Terry &
Tench.

Q. How much proportion did Terry & Tench undertake to do ?

A. Well, Terry & Tench and the T. A. Grillespie Company were

joined together in a partnership arrangement to do about sixty or

seventy per cent, of the work; Snare & Triest about twenty per

cent, of the work and then there was the foundations, that the Gil-

lespie Company itself—but there is one thing now that I would

like to clear up, if you please, Mr. Moss.

Q. All right, go ahead. A. There has been a wrong impression

entirely about the division of Terry & Tench doing seventy per

cent, of this work. This was a work that required a big organiza-

tion, and it required a great deal of management. One of the

conditions made before the work was given to me-, was that I take

these people in, but we must be the executives and we must devote

our whole time to it. JSTow, the Gillespie Company proper devoted

all its time to this work for about fifteen or sixteen months, cer-

tainly not until the back of this work was broken. We devoted all

our time to it and I reserved five for that management, and out

of that we spent that one hundred fifty or two hundred thousand

dollars of expenses not chargeable, now understand me, not charge-

able to the Interborough work at all.

Q. But was that out of the five per cent, you spent one hundred

fifty thousand, not chargeable?—not chargeable to Interborough?

A. In other words, that five per cent, was tO' provide for our man-

agement, that is, the expenses of our management, which were

very heavy, covering nearly two years.

Q. Why wasn't it chargeable to Interborough work? A. For
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the reason, that we agreed to superintend that work and we were

to take it out of that and that is why I reserved

—

Q. Why wasn't it chargeable to Interborough work? A. Be-

cause the overhead expense of the organization were not charge-

able to Interborough on work.

Q. Well, you were financing your office organization of course,

out of this contract then ? You were carrying your office overhead

charges out of this contract then? A. Out of the five per cent,

then?

Q. To the extent of one hundred fifty or two hundred thousand

dollars ? A. Why shouldn't I ? I am only asking ?

Q. Well, I am only asking you, and you couldn't charge it

against the Interborough on work ? A. I couldn't and I didn't.

Q. Well, then as a matter of bookkeeping you individually were

debtor to this contract one hundred fifty to two hundred thousand

dollars, because you got that much out of it foT your office ex-

penses, is that so? A. No.

Q. You couldn't charge it gainst the Interborough contract ?

A. If I have a certain office expense and a big organization and

part of that five per cent, went to pay that expense—I am trying

to convey to you that all of this five per cent, and all of this part-

nership arrangement didn't divert to us at all, that was clear

profit. There was a great deal of expense connected with it which

was not chargeable to the Interborough work.

Q. (By Senator Thompson.) Do you mean that you spent one

hundred fifty thousand dollars in excess of the five per cent, during

those years ? A. No, I mean it was part of it.

Mr. Moss.— He means that he took part of the five per cent,

and paid his office expenses with it to the extent of one hundred

fifty to two hundred thousand dollars and the payments were of

such a character that they could not be charged against this Inter-

borough contract, that is his statement.

Mr. Gillespie.— I didn't charge the salaries of the officers and

of the expenses outside.

Senator Lawson.— That is not clear to me.

A. (By Mr. Gillespie.) You know, if you will take the ma-



1112 Investigation of Public Seevice Commissions

terial in a contracting business, it is well known that if you keep

the men in the field supplied with material and the work is going

along very rapidly ; that is, if the men in the field have to go and

hunt up the material themselves to get it and have to pay their

own payrolls, and have to pay their own bills, why, a lot of their

time is devoted to that. Now, the Gillespie Company relieved

both Terry & Tench in doing that. That is what I mean. They

furnished the money for the payrolls and paid all the bills, and

they had -seven different mills fabricating this steel, and the

mills in the South furnishing the lumber, the sand barges all

round. There was as much as a thousand tons a day put on the

streets of New York and it had to be taken piece by piece, and

placed properly. Then, another thing, I always consented that

after I got men on that work, that the first responsibility was with

us with respect to danger of the Public and taking care of those

tracks.

Q. And for th-at administrative work you would receive five

per cent. ? A. Yes, sir.

Q. And you did receive it? A. Yes, plus our portion of the

aprtnership arrangement with Terry & Tench that we furnished

the money for. We financed it.

Q. Then that one hundred fifty thousand dollars came from

your associated contractors ? A. ISTo, no, it didn't.

Q. AYell, where did it come from ? A. Out of the five per cent.

Q. "Well, wasn't that chargeable up to the Interborough ? It

was paying fifteen per cent., wasn't it ? A. Oh. yes.

Q. Well, what I couldn't understand was you said there was

one hundred fifty thousand to two hundred thousand that wasn't

chargeable to the Interborough. A. I do say it wasn't charged

to the InterboTongh.

Mr. Moss.— Because it was for office expenses, overhead ex-

penses and salaries— the point I am trying to make— his or-

ganization was carried out of that five per cent.

Senator Lawson.— Yes, exactly, that is what he says was car-

ried out, but he says there was an additional sum that wasn't

chargeable.

Mr. Moss.— He says that that one hundred fifty thousand was

not chargeable.
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Q. (By Senator Lawson.) That came out of the five per cent.,

didn't it ? That five per cent, was charged on the Interborongh ?

A. Certainly.

Q. Then it was charged whether it was chargeable or not, that

is what I wanted to get ? A. 'Now, we are getting at the same

thing only in a different way. I have been accused of trying to

make it appear that Terry & Tench took seventy per cent, of this

Work. I don't want to detract from the way they did the work.

Senator Thompson.— Well, they said they did seventy per cent.

of the work; they said they did eighty per cent, of the work. A.

(By Mr. Gillespie.) They did jointly with us.

Senator Thompson.— But they said they did all the work, took

all the responsibility, that is according to the testimony of Mr.

Tench. He said he took all the responsibility and carried on the

work without any supervision or any help or assistance from you

except that you paid the pay roll. That is what he testified to and

nobody else makes that statement except him.

Mr. Gillespie.— Well, Mr. Thompson, I don't Icnow what he

said.

Senator Thompson.— Well, that is what the record is.

Mr. Gillespie.— Well, the record is correct because he said so.

Senator Thompson.— Well then, you must admit it. Ho said

he got half of the ten, per cent, after taking out the cost— that

you first took out the cost for what they did and that the balance

was divided equally between your Company and his and that his

Company did all the work and took all the responsibility ; that the

only thing you did was to dig some post holes or something for

the posts on the street.

Mr. Gillespie.— Well, that did spoil the record if you got it

down that way, but that isn't right.

Mr. Moss.— You will have to fight that out with him.

Senator Thomp'son.— He put it in the record. A. (By Mr.

Gillespie.) He couldn't have meant it because I read his testi-

mony of last September, I think it was.
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Senator Thompson.— That is when he was here. A. And I

think if you read that carefully you will see that he meant Terry

& Tench and The T. A. Gillespie Company did that work con-

jointly and that they took the responsibility. If he said he did it,

he said " We did it " and his saying " We did it," meant simply

Terry & Tench.

Senator Lawson.— Well, the record is open to you to clear that

up before you get through.

Q. (By Mr. Moss.) What proportion of the work did you do

and what was the money involved ? A. Well, I was a partner in

the Terry & Tench and we did seven per cent.

Ql But how much did you contribute in the work, a million

dollars worth— one million or two millions, in the foundation?

A. The Gillespie Company turned in and helped Terry & Tench

when they got behind.

Q. What was the total amount of the contract that was turned

out? A. Ten million three hundred thousand dollars.

Q. Is that all, including the percentage, ten million three hun-

edrd some thousand dollars, including the percentage ? Does that

include the additional contract, the extensions dated February

27, 1915?

Senator Thompson.— They call it connections and the

others they call it extensions. A. Well, there was four or five

hundred thousand to that, that is, in addition.

Q. That you did at twelve and a half per cent. ? A. I am talk-

ing now about the fifteen per cent. That is ten million three hun-

dred thousand dollars.

Q. (By Mr. Moss.) Why didn't you charge fifteen on that?

A. AVell, we were going to have the plant and organization and

twelve and a half per cent, was taken.

Q. Did they ask you to take less than fifteen? A. I don't re-

member.

Q. Did you offer to take twelve and a half without being asked

to do it ? A. N"ot very likely ; I don't remember the details of it

but I am quite sure that it was a mutual arrangement of twelve

and a half per cent.
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Senator Lawson.— Did you all bid on that as you did on the

previous work? A. JSTo, because that was in an arrangement

under the first contract.

Q. (By Senator Lawson.) Did you talce Terry & Tench and

Snare & Triest into that? A. We took Terry & Tench and gave

them four and a half per cent.

Q. How did you finance Terry & Tench, how much ? Eor all

that work, how much ? A. Well, I had one , million dollars in

money in there; at one time I had a million and a half dollars

in there.

Q. How did you do it? A. Through the Liberty l^ational

Bank.

Q. How did you do it ? A. Well, I had a little —
Q. ISow, wait a minute, Mr. Gillespie, did you pay Terry &

Tench money ? Did you give them money ? A. Why, of course,

I did.

Q. Did you give them money in checks ? A. In checks, yes.

Q. How did you give them the money ? A. The Gillespie Com-

pany's executives paid all the bills, paid all the pay rolls, and

then when we got the money paid on account of the percentage

they got their share of it.

Q. That is paid in checks ? A. Yes.

Q. How much did you have to carry them for? A. Well, I

oould not segregate that particular portion off hand, but I say we
had sometimes one million dollars in money and the earned per-

centage amounted to a half a million dollars and we had a million

and a half at stake once.

Q. I am noting what you had at stake. Didn't they have any

money of their own ? A. Well, judging from what Mr. Tench

said, they didn't have a great deal.

Q. Well, they had bid for the whole of this work. A. I know
they had.

Q. Did they bid with an understanding that you would finance

them if they got the job ? A. 'ISTo, they did not.

Q. Did your contract call for a visit to the office of the Inter-

borough at regular periods and a part payment of so much per

cent, in cash ? A. The contract called for being paid as a section

was completed.
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Q. "Well, that is in cash— by money— the actual money ? A.

No, there wasn't a cent of real money. I have heard that talked

about— all checks every dollar.

Senator Thompson.^- Did your contract, the contract that you

have, say that cash is a check ? A. It isn't the actual currency.

I never heard of such a thing. How in the thunder would I get

three hundred thousand dollars and carry it around ?

Q. (By Senator Lawson.) But your contract said in cash and

I want to ask you right there. A. Excuse me, well, I understand

a check is cash. It isn't a note.

Q. (By Mr. !Moss.) All the money came to you under the con-

tract with the Interborough Company ? A. Of course.

Q. (By Senator Lawson.) In your experience as a contractor

do you know of any other contract that has ever been made between

a Public Utility Corporation and a contractor that called for a

certain percentage to be paid in cash, not cash ? I am asking for

an opinion now, in the light of yO'Ur experience? A. I don't dis-

tinguish the difference between cash and cheek.

Q. All checks are not good you know? A. Oh, well, that is

quite so, but I generally take care to see that the check is good.

Mr. Quackenbush.— All Interborough checks are good.

Q. (By Senator Lawson.) But if the particular words were in

that contract. A. In thousands of transactions it is cash.

Q. Then the word " Cash " in that particular contract is not an

unusual thing? A. ISTot at all. It doesn't mean currency, it

means check on a certain day and that is what it means.

Q. It means something different from a contract's vernacular

than it does when we talk about cash and checks in an ordinary

sense? A. I wouldn't understand it so.

Senator Thompson.— What you realize is that this contract

provides terms, that the money shall be paid to you personally in

cash. A. Personally.

Senator Lawson.— That is what it says.

Senator Thompson.— Get this contract and let him understand
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his own contract. Did you ever read it ? A. Oh, yes, I never got

a thousand in cash.

Senator Lawson.— I will read this, Mr. Gillespie, paragraph

eight: " On or about the fifteenth day of each month, 90 per cen-

tum of the amount appearing due by such estimates, together with

the coutractor's percentage thereof, shall be paid to the contractor

in cash, at the office of the Company, upon delivery of receipts sat-

isfactory to the Company." A. Well, that means a check, of course,

and T will produce you all the checks, if you want them, for the

whole transaction, everything from beginning to end.

Q, (By Senator Lawson) You cau understand the reason now

for my questions as to whether the word " Cash " appeared usu-

ally in all contracts. A. It doesn't mean what you thought it meant.

Senator Thompson.— What does it mean ? A. It means a check

and it doesn't mean a note.

Senator Thompson.—^What did he think it meant? A. He
thought they meant hand me over five or six thousand dollars in

cash.

Senator Lawson.— If I said to Senator Thompson, " I have just

handed Mr. Gillespie one thousand dollars in cash," and I handed

you a check, what would you consider was the accuracy of my
statement ? A. I would say your check was cash, if it was good.

Q. (By Senator Lawson) What would you say, would you say

that was cash ? A. Certainly, there are only two distinctions in

business, cash and note.

Q. (By Mr. Moss) Well, you got the money, all of it ? A. All

of it.

Q. You paid the payrolls ? A. Yes, sir.

Q. When money was needed, where did you get it, through what

bank ? A. Well, I got it at the Guaranty Trust Company.

Q. Well, where else ? A. Perhaps a little of it elsewhere.

Q. Well, the Guaranty Trust Company is a Morgan Bank, isn't

it ? A. Not a bit of it.

Q. Isn't it affiliated with the Morgan Bank, the Liberty Bank
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where you got money, wasn't it the bank where you and Davison

are both directors ? A. And that is not a Morgan Bank.

Q. Well, it is a Davison-Gillespie Bank? A. I am a little fel-

low.

Q. It is a Davison-Gillespie institution and when a man slings

around a million dollars, like you do, I am not going tO' put him in a

little class. I am going to put you in a high class. A. I am a high

class contractor, but not banker.

Q. You carry their note for fifty thousand dollars; Terxy &
Tench_, one hundred thousand dollars, and you carry Snare &

Triest's note there for twenty thousand dollars, don't you ? A.

More than that, the paper shows what it is.

Q. (By Senator Lawson) You don't remember, you did it so

frequently, you don't remember? A. Oh, well now, Terry &

Tench, I wouldn't have mentioned that at all.

Q. Who paid the interest charges, were they charged up to

Snare & Triest and Terry & Tench ? A. 'No, we paid them.

Q. Weren't they charged against them ? A. Oh, you mean on

their own loans ?

Q. Certainly. A. Certainly.

Q. (By Mr. Moss) Was the Terry & Tench end of the contract

assigned to the Liberty National Blank to protect you ? A. Well,

there was some paper drawn up by the counsel of the Liberty

Bank. I don't remember what it is.

Q. His assignment is right here, I will put it in evidence later.

Ml-. Qtuackenbush.— Weren't you in error in assuming that that

contract provided for the payment of moneys to Mr. Gillespie?

I drew that contract and my recollection is that I used the word

" Contracts " all through. There wasn't any money paid to him

individually.

Senator Thompson.— I will give it to you. I am looking for

that.

Q. (By Mr. Moss) You got your money from the Interborough,

didn't you and it was all by check ? A. Yes, sir.
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Q. You never got any currency from the Interborough ? A. No.

Q. So it would all appear in the checking account some way ?

A. Yes, sir.

Q. During this period that we are speaking of, did you ever have

an office in Pittsburg ? A. Yes, sir.

Q. Under what name ? A. The same name.

Q. Under your regular name, the same name that you took this

contract under and while this contract was in existence, did you

send money to the Pittsburg office ? A. Yes, and for the last nine-

teen years we have sent money there and they send it back to us.

Q. There has been an interchange of financial transactions be-

tween those two offices of your concern. New York and Pittsburg,

during the time that this contract was in existence and while this

work was going on ? A. Yes.

Q. (By Senator Lawson) Are you a Pennsylvania or New York

corporation ? A. New York.

Q. (By Mr. Moss) Were any of the Interborough. checks depos-

ited outside of the City of New York ? A. No, sir.

Q. All in the regular banking account ? A. I don't think there

has been a dollar. I don't think we sent money out of this particu-

lar money at all.

Q. But you sent general money ? A. General money, yes, sir.

Q. But where did you deposit— in what bank did you deposit

your Interborough checks? A. In the Guaranty Trust Company,

principally.

Q. Did you send any checks of the Guaranty Trust Company to

Pittsburg? A. We may have during tiiis period that we men-

tioned. We may have, I don't know just at the moment.

Q. You said you deposited principally in the Guaranty Trust

Company in this city ; that is, the New York company ? A. Yes,

sir.

Q. Did you deposit the Interborough cliecks in any other bank ?

A. We may have, I don't recall.

Q. If you have, wiat bank would- it be ? A. Well, it might be

the Liberty.

Q. Did you send any obecks dravm on the Liberty back to Pitta-

burg ? A. Oh, yes, I am quite sure we did.
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Q. During this period of the contract ? A. Yes.

Senator Thompson.— I want to read a portion of this contract.

It provides in number one of the contract that all three, Terry &
Tench, Snare & Triest and the Gillespie Company, shall be known

as the contractor ; then eight says that ninety per centum shall be

paid to the contractor in cash ; and then, number fifty says that all

work done by the contractor shall be done under the supervision of

the T. A. Gillespie Company.

Mr. Quackenbush.— I think w© added "Executive" to the checks.

(Adjournment until 11 a. m., May 12, 1916.)

MAY 12, 1916

Convened at 12 o'clock noon. Senator Thompson in the chair.

Philip G. GossleEj being duly sworn, testified as follows:

Examination by Mr. Frank B. Moss

:

Q. You are connected with the Longacre Electric Light and

Power Company? A. Yes, sir, I am president.

Q. Your personal knowledge of the affairs of the company

don't go back to 1911, do they? A. They do not.

Q. I want to ask if your company has continued in active life

ever since you have been in it? A. It has.

Q. Has your company continued negotiations with the Inter-

borough Eailroad Company since you have been in it ? A. We
have taken up negotiations with the Interborough Company since

I have been associated with it.

Q. You know there was an occasion when there was a negotia-

tion that was discontinued ? A. I only know that from hearsay •

—

that was prior to my connection with the company.

Q. But since your time negotiations have at least been re-

sumed ? A. Yes.

Q. And have you been personally in conference with gentlemen

representing the Interborough Company ? A. I have had a

number of conferences with Mr. Hedley on that matter.

Q. How recently ? A. Oh, off and on during the past year

and a half.

Q. How recently ? A. Well, nothing very recently, I should

say nothing within the past six months.
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Q. But it is a matter tliat is under consideration between both

companies, as I understand you ? A. It is.

Q. Have you taken into consideration the opposition of the

Consolidated Telegraph and Electric Company ? A. You mean
actively ?

Q. Yes. A. We have the right to occupy the ducts of the

Consolidated Telegraph and Electric Subway Company, and we
do now occupy a certain numher of those ducts.

Q. That right you get because you went to court and fought

it out? A. Yes, sir.

Q. But are the ducts which you occupy sufficient for all of the

purposes you have in contemplation ? A. They are sufficient for

our present purposes.

Q. Does the decision which you obtained entitle you to more

service if you want it ? A. My understanding is that it was.

Q. Are the rates in any way oppressive ? A. The rates I think

are the same as they were probably twenty years ago. I think

the rates are a thousand dollars per mile for distributing ducts

and nine hundred dollars a mile for trunk.

Q. Is this the regular charge ? A. That is the regular charge.

Q. Do you consider that a reasonable or an excessive charge?

A. Well, I think I will answer that by saying it is the same rate

that was in use twenty years ago.

Q. I understand that, but making that allowance. A. I am
not familiar with the costs of operation of the subway company.

Q. That is a subject that the Comriiittee might well go into

but if you don't know we won't press you on that. Where are

the ducts that you have now ? A. The ducts that we have under

rents from the Consolidated Electric Telegraph and Subway

Company are practically from river to river on Eifty-ninth street

from Second or Eirst avenue to Eleventh avenue on Eorty-second

street, adjoining subway connections on Second avenue. They

extend dowu part way Seventh avenue, part of the way up

Sixth avenue from Forty-second street and there are smaller con-

nections. I don't know all of the details of those connections,

but those are the main ducts occupied.

Q. When your application for authority to issue securities was

denied originally by the Public Service Commission, do you

know who was the chairman of the Commission ? A. I can't

say positively. I think it was Mr. Willcox. I am not sure.

A 36 '
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Senator Thompson.— Was that thousand dollars, an annual

rental ?

A. Yes.

Q. (By Mr. Moss).— For each wire?

A. For each duet. Two to four wires are used in one duct.

Senator Thompson.—A thousand dollars covers whatever

number of wires you put in ?

A. Yes.

Senator Thompson.— You have the purposes of that duct for

whatever electrical uses you want to use it ? Probably in a day

you would only put one heavy cable in?

Q. (By Mr. Moss).— Then the court made a decision which

was tantamount to organize the Commission to give you the

authority to issue the securities and action was taken by the

Commission in accordance with that decision. Do you remember

whether Mr. Willcox was the chairman then ?

A. I do not.

Q. Well, your knowledge of the affairs of the company

would

Senator Thompson.— You can tell us what date it was ?

A. I am not familiar with the personnel of the Commission

at that date. The final order for the issuance of those securities

I think was in February, 1913.

Q. (By Mr. Moss).—-Are you aware whether or not Mr.

Willcox has appeared for the Edison Company as attorney since

he left the Public Service Commission?

A. My recollection on that point is very hazy. I don't know.

Q. Or the Consolidated Gas Company? A. I really don't

know positively.

Q. While this matter is mentioned, I will say to the chairman

that the reported decision in the eighty-cent gas case, as you

will find it in the law books, is entitled William E. Willcox and

others against the Consolidated Gas Company.

Senator Thompson.— It will show that Willcox was chairman

because in February, 1913, is when his office expired.

Q. (By Mr. Moss).— I offer in evidence copy of the contract

which was proposed by Mr. Flnmmer between the Hudson,
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Manhattan Eailroad Company and the Longaere Electric Light

and Power Company, dated February 1, 1915.

Marked in evidence Exhibit No. 1, May 12, 19,16.

Mr. Gossler has promised to send a copy of the findings in

the foreclosure, wherein as has been stated by Mr. Plummer,
Judge Greenbaum found that the foreclosure suit was brought

in the interests of the Edison Company.

Senator Thompson.— Were you present at the negotiations of

the Interborough people with relation to contract for taking their

excess power ?

A. Recently ? I referred to the fact that within the last year

and a half I had participated in those conferences with Mr.

Headley— not prior to that time.

Q. The conference that was referred to the other day, was that

h'ad prior to a year and a half ?

Mr. Moss.— Oh, yes, I have talked that over with Mr. Gossler

before I put him on the stand.

Senator Thompson.— Did the question arise at all with re-

lation to the power of the railroad to sell this excess power to

you?

A. Yes, sir.

Q. Have you people been impressed at all with the proposi-

tion that you haven't any right to purchase this power as long

as it is taken at the premises of the railroad? A. We are

advised to the contrary. We are advised that we have the right

to take that power.

Q. As long as the Interborough crosses no street and requires

no franchise ? A. Our proposition with the Interborough Com-
pany was to take the power from their switchboard.

Q. And that did not require them to cross any street or re-

quire them to secure any public franchises ? A. No, sir.

Q. And under those circumstances you are advised that you

have the right to purchase it and they have the right to sell it?

A. We have the right to purchase it.

Q. The distribution proposition affects you of course because

you have to use the streets and use a franchise? A. Yes, sir.
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Mr. Quackenbush.— May I make the suggestion ? I want you

to get the idea that I tried to express the other day. I didn't

take part in any of these negotiations and I don't know what the

conversation was, but I would like to see if the question of taking

the off peake power was under consideration or whether it was a

question of taking power on a twenty-four hour service. It

makes quite a difference with our rights in my judgment. If we

maintain our power plants to take care of our peake, we must

keep that peake. Our surplus is the off peake production, or

ability to produce, but if these gentlemen are talking about a

definite quantity of current and we must deliver that, we have

to have that aborve our peake, and then comes the question of

whether we have any right to manufacture power for general

sale, which shows that we are manufacturing power above our

necessities.

Senator Thompson.— Of course, up to the peake would be a

question of manufacturing power within your necessities, and

above that would be the question of manufacturing power within

your equipment.

Mr. Quackenbush.— And then whether we were engaged as an

electrical corporation instead of a railroad corporation

Senator Thompson.— You install the equipment that has

efficiency beyond your necessities because you have to. Of course,

you have the machinery and stock? The question is whether

or not you should use that machinery that is installed and take

advantage of the fact that you already have the capital in it

beyond your peake.

Mr. Quackenbush.— Our peake is several hours duratioa,

morning and night, and we are called upon to use it. What are

we going to do with what they are talking about during that

same time ? We can't deliver to them unless we put in addi-

tional units. You want to notice that fact.

Senator Thompson.— You quote the Public Service Commis-

sion law, you did the other day.

Mr. Quackenbush.— And our power is a railroad corporation.

Senator Thompson.^— Of course, the entire jurisdiction and

rights of the Public Service Corporation depend on the use of a
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franchise. Their supervision and regulation is limited to such

corporations as are using a franchise for the purpose. For in-

stance, I assume that we have a right to make electricity and

distribute it on our own premises without going near the Public

Service Commission.

Mr. Quackenbush.— That was agitated in 1910, and the con-

clusion reached at that time was in accordance with what you say.

Senator Thompson.— I don't care how much power you make

;

you can be a gas company and make tar, anything, a by-product.

It is a question in iny mind as to whether the Public Service

Commission has anything to say about it if you don't take it off

the premises and use a public franchise for the purpose.

Mr. Quackenbush.-— I want to keep your mind open that we

need additional legislation.

Senator Thompson.— I may not have anything to say about

it, but I would like you to tell us if it is possible that we have

any.

Mr. Gossler.— I would like to say that all of our negotiations

with the Interborough Company have been on the basis of using

their surplus power or power that they did not require for their

regular operations.

Mr. Moss.— Would you expect to furnish current at a lower

rate than that which is now charged by the Edison Company?

A. The schedule would be lower than the Edison Company's

rates.

Mr. Moss.-— While the witness is on the stand, I think I can

read from this railroad agreement all that is needed

:

" First, the railroad company shall furnish and deliver to

the power company at the railroad company's switchboard in

the substation, three-phase alternating current at approxi-

mately twenty-five cycles per second and eleven thou-

sand volts between conductors to the amount of fifteen hun-

dred kilowatt-hours in the maximum hour of use during the

time and upon the terms and conditions hereinafter men-



1126 Investigation of Public Service Commissions

tioned. Second, the railroad company shall furnish and

install other switchboards, switches, circulators, connections,

and measuring instruments as are necessary for the proper

control of the circuits and measurement of the power

delivered under the provisions hereof. The following rates

and prices: (a) When the power supplied in any month

is less than the maximum demand multiplied by two hun-

dred fifty, then the rates should be one cent per kilowatt-hour,

(b) When the power applied in any month is greater than

the maximum demand multiplied by two hundred fifty, then

the rates shall be one dollar per kilowatt of maximum demand

plus one-half cent per kilowatt-hour."

I think those are the important provisions.

Senator Thompson.— Are you in operation now?

A. Yes.

Q. How do your rates now compare with the rates of the Edi-

son Company? A. I think they are approximately the same,

perhaps a little bit less.

Q. Your theory that you can make them lower is that the

greater your operations, the more extensive your operations, you

figure the less rate you can make. That is the theory ? A. Natu-

ally, yes.

Colonel Timothy S. Williams, witness

:

Mr. Moss.— We had on the stand the other day, the Commis-

sioner of Bridges, who made a statement of the situation of "the

connection between the Centre street loop on the Brooklyn bridge

and gave certain reasons why in his opinion that connection was

not made use of, and in that statement he said he had been in

negotiations with you and had asked the rental which he said the

law required that he should ask for, and that you had declined

to pay any rental and that is the reason why the connection is

not used.

Will you kindly state what conversations and negotiations you

have had with Mr. Kracke, and in a general way give your own

version of the reasons why this connection is not in use 'J
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A. In the first place, the connection wasn't built at our request

or as the result of any discussion with us, as I remember it. When
the connection was completed, I should say about a year ago, noi,

much more than that, and not very much less than that, Mr.

Kracke asked us to consider the use of it and in case we did use

it, the question of compensation was discussed. He pointed out

then to us that he was limited by the law authorizing the city to

build the connection to charging an operator I think something

like four per cent on the cost of the construction. Inasmuch as

his powers with regard to compensation were limited by tne law,

if he was correct in his statement as to the law, that matter was

eliminated from discussion, except I think that possibly our coun-

sel took it up with the corporation counsel later, but the main

question was whether we could find that connection useful.

We haven't found yet that under existing conditions that the

connection is a useful one in the supplementing of the Rapid

Transit. The idea of the connection was to enable the elevated

trains that cross the Brooklyn bridge to either terminate in the

Center street loop or else to continue by loop operations through

the loop over the Williamsburg bridge to points in the eastern

section of Brooklyn.

That circulating system would be a very desirable one if the ear

traffic was about equally balanced over the Brooklyn bridge and

over the Williamsburg bridge. There is a large area east of

Stone avenue. Generally the area comprised in the Twenty-sixth

Ward of Brooklyn, and to those people it would make very little

difference whether they took a train from the Center street loop

stations going over the Brooklyn bridge to get home, or a train

going over the Williamsburg bridge, and that circulatory system

has great advantages in the matter of operation, assuming always

that the balance of traffic is equal on both sides.

For instance, if there was heavier traffic on the Center street

loop over the Brooklyn bridge than over the Williamsburg bridge

to reach this same destination in Brooklyn, then the loop would

have its disadvantages, if all of the trains were operated that way.

Q. Couldn't some of them be held and some of them sent over?

A. Yes, under the new subway contracts about the only way that

the people on the Fulton street elevated line can get uptown
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in Manhattan on Broadway for one fare v?ill be to operate tlie

Brooklyn bridge trains in tbe Center street loop as far as Canal

street wbere they can then transfer to the through trains running

across Manhattan bridge in running up Broadway. That would

give this connection some importance.

Now, the Public Service Commission has taken the position

that as soon as possible, with regard to the necessities of the traf-

fic, the wooden cars should not be operated in the Center street

subway, and both the Commission and ourselves are working to

that end. A large part of the South Brooklyn traffic is already

carried in street cars in the Center street loop and next fall we

expect that a large part of the traffic coming over the Williams-

burg bridge shall be carried in steel cars and gradually as the dif-

ferent construction work is completed, the steel cars will be

substituted for the wooden cars operating in the loop. Now, in

the case of the Brooklyn bridge, we haven't yet received any

assurance from the Bridge Commissioner that we can operate our

new steel cars over the Brooklyn bridge.

The Fulton street line is being third-tracked with the expecta-

tion that steel cars will be operated over those tracks, but if the

Bridge Commissioner doesn't allow those steel ears to be operated

over the Brooklyn bridge, why then, of course, we can't operate

those cars on the Brooklyn bridge nor in the connection.

Q. Is it your idea that the Brooklyn bridge will require very

much strengthening in order to admit that traffic ? A. No, some

weeks ago Commissioner Crackey wrote to me and asked if we

had any proposition to submit with reference to the use of this

connection from the Brooklyn bridge into the center street loop.

I told him that if he could give us the assurance that trains of

the new steel cars, comprising at least six cars to a train would

be operated over the Brooklyn bridge, that we would be glad to

take up with him the matter of use of that connection. To that

I have had no reply. That must have been pretty nearly two

months ago now, or if I had a reply it was merely an

acknowledgment.

Mr. Moss.— When do you think the third^tracking at Fulton

will be done?

A. About half of it is done now and in operation. I

sent over to the Public Service Commission the other day
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a form of contract for pretty nearly all of the remaining half,

from JSTostrand avenue to Cumberland street. The remaining

section is between Cumberland street and the Brooklyn bridge.

Senator Lawson.— Has any question arisen in your minds or

the minds of the Public Ser\'ice Commission or the Bridge Com-
missioner as to the capacity of the Brooklyn bridge to carry four-

car steel trains ?

A. The Bi-idge Commissioner now limits us with the present

equipment to six-car trains.

Q. That is on the wooden cars ? A. Yes, four of our new
cars will carry about as many people as six of the old cars.

Q. There is no question about the bridge sustaining steel cars ?

A. I don't know whether he has any question.

Mr. Moss.— I think that is an important question, because

there has been so much said about the expensive repairs that will

be necessary to the bridge before that traffic can be properly

accommodated. I have seen statements that eight million dollars

will have to be spent. If it is intended to use the Brooklyn bridge

and to make it available as soon as this third^tracking is finished,

there ought to be some plans under way to get the bridge ready

for it, and I asked Colonel Williams, because I know_ that he is a

man of large information, to give us his best opinion as to the

necessity of any very extensive or costly repairs or alterations or

improvements to the Brooklyn bridge.

Colonel Williams.— Of course, that is a question entirely of

expert engineering opinion. There is this fundamental fact that

ought to be considered, and that is that our new steel cars, while

they are sixty-seven feet long and will seat nearly a 'hundred

people as against fifty in the old cars, they are not any heavier,

and while they are built of all steel, too, they are not any heavier

per lineal foot than the present equipment, and fortunately the

Brooklyn bridge is wide enough to permit their use. This is

because the cars originally used on the Brooklyn bridge were wide

cars, so that it wouldn't seem as if there was any more objection

from an engineering point of view to operating six of those cars

in a train than there is to operating six of the present type.
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The weight imposed on the structure for any particular section,

any particular foot or yard, isn't any more, except for possibility

the people that are in the car, because of the wider ear, and that

would be infinitesimal, than under the present arrangement.

Senator Thompson.— The principal weight is the people in the

car anyway, isn't it?

A. Oh, no.

Mr. Moss.—-Would each car contain about twice as many

people as the old cars ?

A. Yes.

Q. That would be an increase in weight? A. Only as to the

people. My recollection is that one of those cars, loaded with

seating and standing passengers weighs in the neighborhood of a

hundred twenty-five or a hundred twenty-eight thousand pounds,

and empty it weighs about eighty-six or eighty-seven thousand

pounds.

Senator Thompson.— What did your present cars weigh?

A. Somewhat more per lineal foot, I have forgotten exactly

about that.

Senator Thompson.— Per lineal foot of car?

A. Yes.

Senator Thompson.— Either filled or otherwise ?

A. At any rate, about the same, not any less.

Mr. Moss.— In order to negotiate the grades of the bridge

approaches, shall it require that the cars shall all use motors?

A. Yes. And all of our present plans are based on every car

being a motor car, all controlled by one man, and our decision to

equip every car with motors was largely due to some of the grades

that had been proposed in connection with this subway work.

Q. There are heavy grades in all of the bridges, aren't there?

A. Yes, the Williamsburg bridge grade, the proposed Queensboro

tunnel grade, and this grade in the Center street loop of the Brook-

lyn bridge are all in the neighborhood of five per cent.
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Q. And those grades are complicated with curves? A. Yes,

some of them.

Q. Is it so with reference to all of the Center street loop con-

nections ? A. Yes.

Q. Did it ever occur to you that that was a fault of the original

designing ? A. I think I could tell you a great many things about

the original design and the conception of the Center street loop,

but that is past history now.

It is a dead issue. The loop is there and somebody has to

operate it. It was originally proposed when the old Eapid Transit

Board let a contract for the New York subway from the City Hall

to the Battery and thence over to Brooklyn, and they turned down
a Brooklyn corporation that had bid for that franchise, and they

said, now, we will do something for Brooklyn and we will con-

struct the Center street loop' should' be operated with cars

equal to the then existing standard of the Brooklyn Union Ele-

vated Railroad Company. That was the origin of the Center

street loop, and afterward the idea was extended to make it a loop

operation in Brooklyn, as well as in Manhattan. In substance

though it was intended for operation by the Brooklyn system of

elevated railroads, and without any assurance whatever that the

Brooklyn system would operate into it.

In fact, my predecessor, Mr. Winter, stated positively to Mayor

McClellan that so far he was concerned he would not favor

such operation and for years after it was practically completed,

the question of an operator remained in doubt.

Q. It was testified that this new improvement costs about eight

hundred thousand dollars, and that under the conditions, it is dead

capital. The Bridge Commissioner says he didn't originate it.

It originated before he came into the Bridge Department.

Do I understand you correctly to say that your company was

not consulted with regard to that improvement? A. As far as

I know we were not consulted in the slightest question.

Q. You were the only company that could use it ? A. Yes.

Q. And the usefulness of that improvement would depend

naturally upon whether the B. R. T. could use it or would use it ?

A. I think they might have had the right to assume that in

as much as we accorded our opinion in favor of an elevated loop
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connection to accomplish the circulating system that I have

described, that we probably would bo in favor of this.

Q. Do you know whether any communications were made by

your railroad or on behalf of it to the authorities that were con-

structing this improvement, any remonstrance or any suggestion ?

A. I don't remember any at all.

Q. Now comes, I think, the most important question with rela-

tion to this unpleasant situation, what has the Public Service

Commission done, or what is the Public Service Commission

doing to adjus.t this difficulty? A. I am not sure that they are

doing anything. It was suggested to them, I think informally,

either by the Bridge Commissioner or by yourselves, when the

matter was first brought up by Commissioner Kracke, that inas-

much as any compensation that we paid for the use of that con-

nection would be a prior charge against the earnings in which the

city and the company were jointly interested and would withhold

so much money from the interest on the city's bonds, there was

no advantage to the city in exacting any rental. By improving

the Brooklyn bridge and this connection as a Rapid Transit route

under the provisions of the Rapid Transit Act, there would be no

necessity for any of this special compensation. The city would

gets its return in the same way that it gets its return out of all

of the Rapid Transit routes contributed to the joint system. Now,

I don't know that the Commission has taken any steps along that

line. I don't know whether they intend to or not.

Q. If the rental question were out of fhe way, could you make

any use of this improvement? A. ISTot at th« present time, no.

Q. And when the time comes, which I suppose will be when

your third-tracking is complete, will that rental question still

be a difficulty? A. I am not sure that it will present any

difficulties. It will be merely a, question as to what the connec-

tions were woTtb.

Senator Lawson.— What is your objection at this time, in

your statement that it wouldn't be an advantage to use that sub-

way connection ? Could you have some reasons for it? A. The

principal reason is that the Centre street loop with the great

volume of business that is coming down over the Williamsburg
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bridge and now runs over the Fourth avenue subway, and very

soon, probably this summer, with the new Utrecht avenue line to

South Brooklyn will make it impossible to get any additional

trains into the loop.

Senator Lawson.— Couldn't some of those Ridgewood-Broad-

way trains be operated through there, so as to relieve the con-

gestion at both terminals ? A. If the balance of travel over both

bridges could be maintained, then there would be some advan-

tage, but you must remember, Senator, that the Center street

loop now is performing the function somewhat different from

what it will perform after the entire subway system is completed.

Q. It really isn't a loop now? A. It is a terminal now.

Eventually it is to be extended down l^assau and Broad streets

to the Battery.

Q. I would just like to have your expert opinion as the execu-

tive head of the system in Brooklyn as tO' whether the use of

the subway connection, even at this time, wouldn't relieve the

congestion of these various trains from .Myrtle avenue, Cypress

Hills, coming in there, dropping off their people and the passen-

gers being put abroad and then pulling out again. Wouldn't

it be relieved if they dropped their passengers and went around

and took their passengers, and then went on up? A. As far as

Myrtle avenue is concerned, I don't think there is any chance

of such a loop operation, because that has a terminus way over

north of the Fulton street line. The Myrtle avenue line termin-

ates at Metropolitan avenue.

Q. Do you recall that this loop was held out to the Brooklyn

people at the time it was agitated as being the real relief that

would be aiforded of the crowding of the New York end of the

Brooklyn bridge at that time? A. We thought it would have

that effect, yes. That was before the other line was put into it.

Wow, you have gO'ti the Fourth avenue subway going into the

loop, and you will have in a. very few months, the new Utrecht

avenue branch of the Fourth avenue subway, bringing probably

a larger volume of business than the Fourth avenue subway now

carries itself into that terminal.
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Then you have all of this very rapidly grovs^ing territory up
in the neighborhood of Eidgewood and beyond, and in addition

to that, you have got the Lexington avenue, which runs out to

East New York. All of that is more than the loop was intended

to do. All of that subway business, or a large part of it was

intended to go over Manhattan bridge, through the Canal street

subway, and up Broadway.

The Center street loop subway was to be continued down
ISTassau and Broad streets to the Battery, and that left an " X "

shaped arrangement by way of Fourth avenue subway, Man-

hattan bridge, Center street loop, ISFassau, Broad and Montague

street tunnel. A short loop that would have been very useful,

but the effect of all of those would have been to distribute the

traiSc. You wouldn't have had any such material thing as jo\i

see now every night in the rush hour down in the basement of

this building. No transportation man would ever have laid out

a station like that in this basement.

Q. I agree with that. A. It is nothing but stairways. The

platform space is limited. You take that table as illustrating

the platform space and put seven wide stairways dovm the length

of that table, you get a picture of what that arrangement is.

They are talking of making expensive changes in order to

simplify that arrangement which has only been in operation a

couple of years, but when the loop is extended down to the

Battery, and this business which now terminates in this build-

ing is distributed all along from Delancy street to the Battery,

it may be that that station will be satisfactory without any great

changes. '

Q. I would like to comment right there that the people of

ISTew York and Brooklyn have had all those, not from you par-

ticularly, promises, and at the end of the completion of the

various roads, they always find that they are up against just

some such problem as they are up against today. A. Of course,

we haven't all the foresight of some statesmen.

Mr. Moss.— Senator Lawson, do you think there is prac-

tically now about this town more importance for the Public

Service Commission to be dealing with than this problem. You

are not the Public Service Commission.
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Senator Lawson.— I think that if Colonel Williams, the Bridge
Commissioner, and the Public Service Commission could work
out a proposition that would relieve the congestion downstairs

and the congestion at the Brooklyn end of the bridge hj a partial

operation of that subway connection.

Colonel Williams.— There isn't any congestion at the. Man-
hattan end of the Brooklyn bridge right now.

Q. They form' those people in line there just like so many
cattle. A. The situation is such that you have pretty nearly

seating capacity in the rush hours on the Brooklyn bridge unless

there is some delay in the traf&c.

Senator Lawson.— I have never seen that.

A. At any rate, the business has been distributing.

Q. How about the removal of that head-house over Park row ?

A. They could remove that at any time.

Q. It would upset your traffic ? A. All that is necessary is

that they give us a year's notice. That wouldn't make any

difference to the Bridge Commissioner. He ordered us to get

off the Williamsburg bridge.

Q. We assume that the Bridge Commission wouldn't want to

have the public of 'Sew York being discommoded by an order?

A. If we took him literally, the public would be very much
inconvenienced.

Q. Then, I will put it in another form. When do you think

arrangements can be made which would be proper and prac-

ticable for the discontinuance of the situation that requires the

use of that head-house? A. Well, without any inconvenience

to the people, I think it would be qiiite a long while, but he is

at perfect liberty to do it on giving us a year's notice, but you

understand, Mr. Moss, the so-called head-house, that extends over

Park row, is only partially to come down under this new terminal

arrangement. The Brooklyn Elevated lines are still intended

under that revised plan for a terminal to have a terminal up over

head, not extending across the street, as it does now, and that

big extension there is not for us alone. It is for all of the

Manhattan Elevated, because if you want to take the Manhattan
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Elevated trains at the subway, you can mount the stairway on

this side of Center street, right next to the old register of&ee, so

that a large part of that structure is intended both as a promenade

for our trains and for the 'Manhattan Elevated trains and when

it is removed under the plan, which I think Commissioner

0''Keefe prepared, why so far as the terminal for the elevated

roads of Brooklyn are concerned, those will merely be pushed

farther away. It was always intended to have joint operation

both into those terminals and into the 'Center street loop under

Commissioner O^Keefe's plan.

Senator Lawson.— The Bridge Commission is compelled under

law to charge for the use of that subway connection, as I under-

stand it. The interest is ninety-six dollars a day plus one per

cent for amortization, if that could be waived, which it can't

be at the present of course, but if that was waived so that you

could have the use of the subway connection without any addi-

tional cost, if that is an objection on the part of your company,

do you think that you could practically work out some way to

make us© of that subway connection, so as to partially relieve

the congestion at both of those terminals— the Williamsburg

bridge and the Brooklyn bridge ? A. I don't very much under-

stand existing conditions. Whether it would relieve the Wil-

liamsburg bridge I can't say. The Williamsburg bridge is the

bridge that ought to be relieved. It used to be the Brooklyn

bridge and now it is the Williamsburg bridge, but if you will

let me illustrate. You know the situation, but Senator Thompson

may not.

Senator Thompson.— I am going to ask you when we suspend

to take me down into that loop. The other day the Committee,

at the invitation of Senator Lawson, u.ndertook to become part

of a personally escorted party by him to go through, and he

wasn't there.

Colonel Williams.— (Draws diagram).

Q. (By Mr. Lawson).— That is under contract to be finished

October, 1916 ?

A. That is the Myrtle avenue branch, that is still another

branch going up that way, so that while it might be possible by
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making that kind of loop operation a success at the present time,

it has to be experimented with' to see whether it was a success

or not, and whether the traffic the Public Service Commis-
sion has taken the position that no more wooden cars should be

operated in the Center street subway and we both plan jointly

to gradually get rid of those that are there.

Mr. Moss.— You can't run the 'Fulton street cars over until

you have the steel cars ?

A. We can run the present equipment.

Senator Lawson.—-You would not increase the number of

cars just by sending them around through that subway and con-

tinuing them on up. You could make an arrangement to equalize

your traffic, to do that ?

A. It is a question of equalization.

Q. That could be done, couldn't it? A. That could be done

if the grade would permit. Of course, our present equipment is

not based on the motor equipment.

Senator Thompson.— I rather understood the other day

that you and the Bridge Commissioner, who is head of your

railroad, is representing the city so far, and paying your grade

on the operation of the Center street loop because of the rental

purpose. I understood the other day that you didn't want to

pay any rent, and that the city didn't want to let you operate it

unless you did.

A. You must not believe all that you see in the newspapers.

Q. That was one reason that we sent for you. I get this iu

my mind and I want you to straighten it out if I am wrong. That

you are willing to pay rent, but not until you can run steel cars

into it ? A. I haven't the slightest objection whatever if it will

improve the transit conditions there to paying rent for it if the

city thinks that is a proper thing to do. By the city, I mean the

Public Service Commission, representing the city under our con-

tracts with them. They are jointly interested with us. There

can't be any difference of opinion. Now, if the Commission

should decide that it wasn't a good thing to postpone the day of

their getting return by our paying the rent to the Bridge Comrais-
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sioner, vsrhieh he could use as the revenue of his department is

used, why that is another question. It is a question for them to

decide. If they should decide that by making that a Kapid Transit

route, the whole question of compensation would be merged into

the Contract No. i between the city and ourselves, why that

would be a very easy way out of it. There isn't any difference of

opinion. There may be a difference of opinion, there isn't any

difference of interest between the city and ourselves as to what-

ever arrangement is there,

Mr. Moss.— Then, it is up to the Public Service Commission

as was suggested.

Senator Thompson.— Do you think that you would rather deal

with the Public Service Corporation than to deal with the Bridge

Commissioner ?

A. Both are pretty hard, Senator, but I should every day in

the week prefer to deal with the Public Service Commission.

Q. I think the Public Service Commission is the easiest thing

in New York. A. You haven't had the experience with them

that I had.

Q. I have had a lot of it for a year. A. They are pretty hard,

I think.

Q. Then, let me see if I understand something more about this.

If you pay rent to the Bridge Commissioner, then he takes the

satisfactory part of the income of his department, and it goes to

the city and the city uses it for whatever they want, general funds,

specific funds. A. What part of it he doesn't use ?

Q. What he doesn't use to pay his folks, the over-plus goes to

the city if there isn't any. If you pay rent in another way, if you

take it under Contract No. 4, then it goes in under the arrange-

ment in the dual subway contracts. That is, you take out your

rent, your interest and your amortization, your preferentials and

everything, and by and by when you get all though, you get half

and the city gets half? A. For instance, if it is four per cent on

eight hundred thousand dollars, I don't know anything about the

figures, but Mr. Moss has said that that is thirty-two thousand

dollars a year. If we had to pay that thirty-two thousand dollars

a year, and we came within thirty-two thousand dollars a year of
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paying interest on the city's bonds, why the difference to the city

would be nothing. They would lose it in one case and gain it m
the other.

Q. But if you did make enough to pay the city's bonds interest,

then the city would get thirty-two thousand more by paying it

to Kracke than they would by dealing with the Public Service

Commission ? A. Wo, not even then, because on that assumption

the time of the visible profits would come and then you would

take half of each. We never would have withdrawn from the

contract if it hadn't been for the hope of a visible profit. That is

my great ambition, to see the visible profits come.

Senator Lawson.— Is it your idea that that subway connection

should have been a part of the dual subway system without being

under the jurisdiction of the Bridge Commissioner ?

A. I think it ought to be, yes.

Mr. Moss.— It is within the power of the Public Service Com-

mission to make that so. It does look like an anomalous situation.

Senator Lawson.— When these difficulties arise in matters of

great interest, and the people who travel, is it the custom and

usage of the Public Siervice Commission to ask both sides to appear

informally and digest the question, debate it so that they will

arrive at some conclusion, try and have the minds meet?

A. Yes, we have a good many conferences of that kind. Some-

times they are slow in coming. Sometimes, especially if there is

any particular agitation about a subject, why they come more

quickly than they do when there isn't.

Q. Have you ever been invited to a conference on this subject

as a result of agitation by the Bridge Commissioner, or have you

ever had any conference on this subject at the invitation and before

the Public Service Commission ? A. I am not sure that we did

as to the whole subject, but one phase of the subject which came

up at the same time was the question of a station on the Williams-

burg bridge plaza. The people in that vicinity, as you know, some

of the strongest financial manufacturing interests in Brooklyn,

were very anxious that there should be a station for the elevated

railroad on tbe Williamsburg bridge plaza, and from a transporta-
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tion point of view, we recommeiid it very warmly, and prepared

plans for it. We sent the plans to the Public Service Commission,

and I think they transmitted them to the Bridge Commissioner.

At any rate the Bridge Commissioner took the position that it

was for him to say whether there should be a station there and if

he was to build a station, why the cost of it should be paid by. us.

It was exactly the same situation as at the Center street loop.

We said, on the other hand, that the contract defines a route to

be furnished for this joint operation by the city, extending over

the Williamsburg bridge, and over the plaza and connecting with

the elevated railroad system in Brooklyn, and therefore, it was

under the definitions of construction and cost of construction, and

60 on, in the contract an expense for the city.

That question has been hanging fire for a long while. Commis-

sioner Hodge did send for me and asked what our position was

with reference to that station, and I told him very frankly and

he said it seems to be largely a question of getting the money.

I told him that it was cost of construction, and chargeable to

the city under the contract, and we knew that under our mortgage

we couldn't pay anything towards that cost except what was

defined under the word contribution, and inasmuch as our con-

tribution that we had agreed to make had practically been

exhausted, we didn't have anything left there with which we could

pay for this station.

What they will finally do for it, I don't know. It is exactly

the same in principle and it came up at the same time a? this

connection for the Brooklyn bridge, and whether the station will

ever be built or not I don't know.

Senator Lawson.— ISTow, as a matter of fact, you never had

any real informal hearings before the Public Service Commission

even on this station bridge plaza ?

A. No.

Q. Then, it is not the custom, do I understand, it is not the

custom to have these informal conferences and hearings where

there is a question between your company and we will say the

Bridge Commissioner? A. I wouldn't say that because we have

had a great many conferences with them on various subjects, but
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most of our conferences are more or less conversal matters that

would require consideration. These are matters that require con-

sideration in the interests of the general public, but it is not of

the category of such live day to day pressing questions that we

usually have conferences over.

Q. Here is a subject we are discussing which is being largely

agitated by a great body of people that reside and travel from

Eidgewood and up through that section. There is eight hundred

thousand dollars of the city's money locked up in the proposition.

There is a possibility of relieving considerable congestion at the

New York terminal, at this Williamsburg bridge.

With that in view, if you just simply had to deal with tbe

Public Service Commission and with no intermediary like the

Bridge Commission, is it your opinion that you would have been

operating that to-day ? A. I think we would have been several

years ahead of the game if we could have laid out these transpor-

tation routes and constructed them and equipped them and oper-

ated them ourselves without any regulatory authority.

Q. I will ask you a direct question without reflection on any

one as to whether you could have arrived at the conclusion of

operation in this particular subway connection before this time

if you hadn't had an intermediary body? A. In view of these

new considerations affecting the Center street route, which 1 spoke

of a moment ago, it is a question that our operating people could

pass upon quite as intelligently as though from the Public Service

Commission.

Senator Thompson.— Your idea is that if we hadn't had a

Public Service Commission, that your operative facilities would be

further along and better and that the public would have been just

as well off ?

A. Assuming that the co-operation of the city was forthcoming

as to franchises.

Q. It has put you back in the old situation of having to arrange

with the city authorities. If you had left the Public Service Com-

mission out of it, do you think you would have been better off ?

A. I am quite sure that on these subway contracts alone we would

have had to pay at least a million dollars more in money and
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require two or three more additional years before we get to oper-

ation, largely because of tbe regulatory provisions of the contracts

and the Public Service Commission.

Q. Do you think the public would have gotten just as much ?

A. I think they would have gotten more and got it more quickly.

Senator Lawson.— Wouldn't you say that you would be willing

to experiment to take up the question of opening up this subway

connection, arriving at some terms agreeable to your company and

the city ?

A. If the Commission and our own operating people think that

it would relieve conditions, yes.

Q. My opinion was that you would do anything to facilitate

transportation on your own lines, particularly in regard to theNew
York terminals? A. What I object to is these newspaper emana-

tions from the Bridge Commissioner that sound very forcible, and

are full of more or less indirect accusation, that tell only part of

the truth and not all of it.

Senator Thompson.— Now, that is a good thing.

A. I think he would have qualified to be a member of your

Committee.

Senator Thompson.— Now, if Mr. Bridge Commissioner goes

to the public, that brings you to the public, and then the public

finds out something about what you are doing and it doesn't hum
either one of you when you get all through. You like publicity

for what you do that is good, and you always want public criticism

for what you might contemplate doing that might not be agreeable

to the public.

A. I like to be fair and square.

Q. I agree with you there that you should have the same

newspaper opportunity to get to the public that the other fellow

does.

Mr. Moss.— We have given it to him this morning, haven't

we?

Senator Thompson.— Of course, I don't know how much they

print about it, and it is immaterial to me. I can't help it, but
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I have another idea too, and that is this. ISTow, I don't get myself

behind it because I suggest it, and you don't have to agree to it

if you don't want to, but what would you say to a proposition

that might be seriously enough contemplated to make a law of it,

that you repeal the Public Service Commission act and give the

power back to the city through its newly constituted authorities,

giving them about th© same power in respect to the transporta-

tion as they now have in respect to water companies, where they

have a sort of a dual agreement. They have some city operated

companies, and some privately operated companies, and the city

operates its own and regulates the other fellow. What would

you say to that?

A. I think the principle of regulation is an excellent one, but

it has been so poorly enforced or administered by public regu-

latory commissions that eventually it will break down of its own

weight. If you will remember, when the Public Service Commis-

sion took the place of the State Railroad Commission under a new

and elaborate law, the great argument for it, under the Hughes

administration was that it meant greater publicity to the affairs

and operations of the public service corporations. Of course,

publicity was required under the old State Railroad Commission,

but from' that point of view alone', the law has been an awful

failure. If you try to get any information about a railroad and

turn to the annual report of the Public Service Commission,

whether it is the up-State' Commission or the down-State Com-

mission, you won't find anything except what is in the nature

of ancient history, as time flies nowadays, bearing upon what

you want to find out.

Q. They don't publish their reports within a year and a half.

A. Nearer three years. If you want to learn as an investor or

as an inquisitor what the Interborough Rapid Transit Com-

pany, or the Brooklyn Rapid Transit Company, did last year

or the year before, or even a year before that, unless some inform-

ation base come out very recently, you won't be able to turn to any

public volume of the Public Service Commission that will give

you that information. lN"ow, in the old days of the State Rail-

road Commission, the reports used to be published for the fiscal

year ending June 30, about January or February of the follow-
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ing year. Wow, of course, you cau send to tlie Public Service

Commission to get information, but you will be met with such, a

great mass of statistics, blueprints and all that sort of thing there,

that you have to have an expert accountant to tell you what they

mean, so that from the point of view of publicity, of acquainting

the public with the affairs of a corporation, of acquainting in-

vestors with the operations of the corporation, the law is a great

failure. ISTow, in other ways in the matter of regulating service,

in the matter of stopping bond issues, why I am rather inclined

to think that the operations, of the law have been a good thing.

Senator Thom,pson.— Do you think that they really have in

their power of supervision of capitalization, do you think they

have in any way reduced, since they have been in power, the

value of the Public Service securities to a safety?'

A. iOh, no, I think that as regulation has been administered

throughout the country, and I am not localizing my comments as

to any particular Commission, but from the Interstate Commis-

sion down to the local commissions of all of the States, the

tendency of their attitude toward restrictions of one kind and

another, toward expenditures for improvements, some of which

are justified and some of which are not justified, fiom a prac-

tical operating point of view, until those ways have impaired

very seriously the security of the Public Service Corporation

outstanding in the hands of the public, and they have raised a

very serious question among investors as to whether the tendency

of all of that kind of official restrictive and to a large extent

intelligent supervision is not going to seriously injure the earning

power of the public service corporations so that either the nation

or the State or the city will have to ta.ke them over.

Senator Thompson.— You didn't understand my question and

I don't wonder that you didn't because I didn't put it in good

language. What I meant is that if you take into account just

their operations in respect to capitalization; that is, they pass

upon your bond issues, they pass upon your stock issues, they

tell you how much you can issue and what for, has that created

any more certainty in the minds of an investor in public service

securities than before the Public Service Law was enacted ?
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A. Some bankers will tell you tliat it has, and others will tell

you that it hasn't. I doubt very much whether it has made any

difference.

Senator JLawson.—-As regards the carrying out by the Public

Service Commission of the regulatory part of the law, would

you say that that has been successful ? Are you regulated any

better, any more intelligently in the operations of your road and

your schedules, etc., than you were under the old railroad

Commission ?

A. Somewhat more intelligently and somewhat less intelli-

gently. In some respects, they have more trained experts to give

them advice, and in other respects, the advice tends toward a

theoretical and not the practical end. The old railroad com-

mission and their appointees were not all so well educated in the

theory of accounting or in the theory of railroad operation, but

they had more practical horse sense.

Q. Has the' law been more onerous as far as the present Com-

mission is concerned, the regulatory part, than it was under the

old ? A. Very much.

Q. Do you think that has been carried on successfully ? A. I

^uldn't say it had been carried out successfully. I think it

has accomplished some good undoubtedly.

Q. Would you say that if the Public Service Commissioners

in the first or second districts ijKrere confined to regulatory

features exclusively, and the construction work taken away from

them, that it would have a tendency to better conditions as far

as transit facilities were concerned in behalf of the public ? A. I

testified largely to that fact last spring. I would go further and

in the case of regulatory matters that are covered by the rapid

transit contracts, and the contracts are full of all kinds of regu-

lation, I would confer that power also upon the representatives

of the city. It is a strange situation to-day, an anomalous situa-

tion, there the city is spending two hundred million dollars for

rapid transit through a Commission which is not responsible to

it, which is not appointed by it, and which has no interest ex-

cept as competent honest public ofE'cials would have, in cutting

off unnecessary expenses. The same thing is going to be true
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after construction ceases., and operation begins. The city is

going to be vitally interested in the result of tbese contracts, not

the State, and not a State Commission. While I think that

under present conditions, with the construction work about to be

ended, that it would be a mistake to make that change, yet it

was a mistake originally ever to have departed from that

principle.

Mr. Moss.— It wouldn't be a mistake when operation comes.

Senator Thompson.— I was going to suggest that the counsel

get a copy of those remarks and send them tO' Mr. Whitney and

Speaker Sweet.

Mr. Moss.— Was it J. E. .Swanstrom that spoke to you about

Mayor Gaynor ?

A. What do you mean about 'Mayor Graynor?

Q. About the matter we had under discussion when you were

here before? A. I decline to answer.

Q. Was it J. E. Swanstrom ? Won't you say, no ? A. I pre-

fer to make no further statement.

Q. Won't you say no to that question ? A. If I begin to say

no or say yes, I might have to go through the whole category.

Q. I am asking that question, Mr. Williams, because of very

distinct information that has come to me and I should hate to

leave it in the air. Now, if you can say no to that, I wish you

would. A. I prefer to add nothing to what I have already

testified.

Mr. Moss.— We will take it up another day. I believe I said

J. E. Swanstrom. In order to make the question perfectly

definite, I mean the Honorable J. Edward Swanstrom, the former

Borough president.

A. I assumed it was the same man. Let the answer stand.

Mr. Moss.— I refer to the same man to whom W. J. Gaynor,

Mayor, wrote his letter of December 20, 1910, which was pub-

lished in the newspapers of about that date.
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Testimony of Charles Gast, after being duly sworn, was as

follows

:

Q. You are connected with the Longacre Electric Light and

Power Company, are you? A. Yes, and have been connected

with it since itfovember, 190'7.

Q. Do you remember the time of the negotiation with the

Interborough Rapid Transit Company for getting surplus power

from them? Do you remember there was such a negotiation?

A. No. I would like to explain that. I didn't hear it directly

from an officer of a company, but I have heard rumors around

the offices.

Q. Did you actually lay a wire for the transmission power

from the Interborough Company to your company ? A. We
applied to the Consolidated Telegraph Company on about May,

1913, we applied for subway ducts to run from our present plant

to Eleventh avenue and Eifty-ninth street, which I understood

were to connect with the Interborough power.

Q. At what point would the wire enter the Interborough

premises ? A. It ran to the corner of Eifty-ninth and Eleventh

avenue. It didn't enter the premises.

Q. Was any power ever transmitted over that wire? A. The

conduit was rented to us at that time, and we have been paying

rent on the same ever since.

Q. Do you know whether that is subject to negotiations now

with the Interborough Company? A. I couldn't tell you.

Suspended until 2.30.

Adjourned until 11.00 Monday, May 15, 1916.

MAY 15, 1916.

Committee met pursuant to adjournment.

Called to order by the Chairman.

Adjourned until May 16, at 11.00 a. m.
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MAY 16, 1916.

Senator Thompson.— The Chairman of this Committee and

counsel, Mr. Moss, has had a conference with Mr. Swayze, the

chief counsel of the New York Telephone Cbmpany, during which

Mr. Swayze has exhibited to us the list of requests made on his

company for tapping the telephones for the past two years, and we
have examined the entire list.

The Committee have concluded not to do anything further with

this phase of our investigation to-day, but we will have Mr.

Swayze or a witness to-morrow morning at 11 o'clock proceed,

and we will have him before the Committee.

I want to emphasize that this Committee's power is to investi-

gate for the information of the Legislature to enable it to frame

legislation with more or less intelligence with relation to the Pub-

lic Service Commission and the Public Service Law, and in

relation to whether or not amendments to the Public Service Com-

mission Law, transportation acts, and the Railroad Law should

be amneded, and if so, how. That the limit and scope of this

investigation, and, of course, it carries us not only to the Public

Service Commission themselves, but to the public service corpora-

tions that have been supervised and regulated so as to gain the

information as to whether or not they have been adequately super-

vised and regulated.

Now, this question of the tapping of telephone wires comes

within the scope of this inquiry, because the telephone comp'any is

a public service corporation, and it is a matter of public concern

as to whether wires rented of this public service corporation shall

be devoted to uses if the persons who rent the wires do not know

it and do not mention it in the contract.

And, in so far as that question comes up, it is not only the part,

but it is the duty of this Committee to investigate and report

whether or not there should be any legislation on this subject. The

question as it has come before the public seems to involve another

investigation which is being made by the government under the

terms of the Moreland Act, the government having appointed a

commissioner who is making inquiry in the questions of charities.

I want it perfectly understood that the Cbmmittee have no power
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to inquire in the question as to the operation of the Charity

Departmentsi of State. That is an inquiry with the Strong

investigation, and we mustn't interfere with that and will have no

power, nor would it be proper for us to do so, neither would it be

proper for Mr. Strong to inquire into the administration of the

public service. Keeping that in mind, this Committee will take

up this investigation, beginning to-morrow morning at 11 o'clock.

Having spent the morning in conference, we will suspend until

half-past two, when 'Mt. Gillespie will be present and we will

proceed with this examination.

Witness Thomas A. Gillespie recalled:

Examination by Mr. Frank B. Moss

:

Mr. Moss.— Mr. Chairman, there are a number of documents

which should be referred to and I would like to refer to each

of these by date for identification in some way, and just put upon

the minutes the portions of them that refer to the inquiry.

The first is a letter written by George H. Pegram, Chief Engi-

neer of the Interborough Rapid Transit Company, dated December

29, 1913, addressed to the T. A. Gillespie Cbmpany, and says:

" Referring to the invitations for contracts dated Decem-

ber 16, 1913, and for which bids were received and opened

December 31, relating to the elevated lines I desire to get

additional information that would assist me. I request you

to advise me upon the receipt of this, stating first, how your

company is equipped to perform the work, how much plant

do you estimate that you would have to acquire, etc."

That is the substance of the first request. The second is

:

" If you have not sufficient plant or do not contemplate the

purchase of sufficient plant to do the whole of the work con-

templated, I would like to know just what proportion of the

work you would be compelled to sublet, providing that you

could do so."

This would indicate, Mr. Gillespie, that you were negotiating

as far back as December 16, 1913?

A. That is the date we put in the bids.
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Q. Well, you had some conferences before that ? A. ITot with

Pegram.

Q. Well, you had some with the Interborough, with Mr.

Shonts ? How far back was that ? A . Yes, I had several

interviews.

Q. How many days back of December 1& was that—
approximately ? A. Well, I don't know that it was immediately

before. I don't remember. I had several interviews when I first

went to see Mr. Shonts about the work.

Q. Were they all in December, do you think ? A. No, I think

it was earlier. I am sure it was.

Q. Any further back than in November ? A. Along some time

in November.

Q. At the time of his letter, December 29, 1913, evidently Mr.

Pegram did not know that anybody else was submitting bids for

the work? A. It is a custom that the bids must state the quali-

fications, plant, equipment, etc. This was not stated in the speci-

fications as I remember, and so I take it that that was what

Pegram wanted to post himself on.

Q. But didn't the Interborough people know that you were in

conference with Snare & Triest Company and Terry & Tench?

A. Eight away after the bid ?

Q. Right away .after December 16? A. Yes.

Q. I understand that is what he means when he says under

December 2Q, " If you have not sufficient plant or do not con-

template the purchase of sufficient plant to do the whole of the

work contemplated, I would like to know what proportion of the

work you would be compelled to sublet, providing that you cared

so to do." A. I should say that it was a matter of price. Whether

Mr. Pegram knew about my talk with Mr. Shonts and Mr. Shonts

specifying Snare & Triest, I don't know.

Q. Do you say that at that time, December 29, 19il3, nearly

the last of the year 1913, that Mr. Shonts did know you would be

associated with Terry & Tench ? A. He made the request. I

immediately went to him and made the arrangements.

Q. Was the contract awarded after December 29 — after this

letter of Mr. Pegram's ? A. Oh, yes.
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Q. How, Mr. Tendi testified before this Committee on a former

occasion after tlie bids were submitted that we were requested by

the T. A. Gillespie Company to take up the matter with a view

to making this a joint contract. This was about December 13,

1913. What do you say about that testimony ? A. That is a mis-

take. There is no such date as December 13, because it was after

the bids went in, and after I talked with Mr. Shonts.

Q. Pages 196, 197 and 198, " The matter of a joint contract

was taken up with us by Mr. 'Grillespie. I think we had some con-

versation prior to the submission of the bids, I am very certain

we had." A. We did have some talk about the character of the

work.

Q. But Mr. Tench says there that before the bids were sutD-

mitted, you and he had conversation relative to the submission of

bids. Do you agree with him? A. I do agree that we talked

about putting in a bid.

Q. But it was with a view to making a joint contract ? A. Not

prior to December 16, no, sir.

Q. When was the earliest time that you had a conversation with

him about a joint contract? A. It was within a few days after

that ; after I talked with Mr. Shonts I went to see him about the

bids. He made the request that Snare & Triest be consulted and

I sent for them and made an arrangement.

Q. He says later that the combination was shortly after the

bids went in, so he corrects himself slightly there? A. That is

the way it was.

Q. And he says that T. A. Gillespie was the first to suggest it ?

A. There was no other way to do, Mr. Moss. It was natural.

Q. He says that he did not propose to take Snare & Triest in ?

A. I don't remember about it.

Q. Do you remember what proportion Mr. Tench's company

was to do ? A. I made arrangements with Terry & Tench.

Q. But what percentage of the work were they to do ? A.

Well, it was about eighty per cent.

Q. He says, " It was proposed that Terry & Tench would do

approximately seventy-five per cent, Snare & Triest fifteen or

twenty and Gillespie the balance. E'ach company to furnish its
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own plant." A. I think if you read through the testimony you

will find there is a confusion on this division of percentage.

Senator Thompson.— This happened before you had made any

agreement with him— that is, the percentage was made before

you entered into your arrangement?

A. We did enter into the arrangement

Senator Thompson— Only a verbal arrangement ?

A. Verbal arrangement provided we got the work.

Senator Thompson— Did you know in December the amount

of work he would take?

A. No, I am quite sure I didn't, because I followed up a letter

both to Mr. Pegram and Mr. Shonts that I had made a tentative

arrangement with Terry & Tench and Snare & Triest that if we

were awarded the contract, they would be associated with me.

Q. (By Mr. Moss).—^ The letter from Grillespie to Shonts

reads

:

" With respect to my proposition of December 23, 1 would

be glad to hear from you at the earliest moment. I suggest

the following changes in my letter of that date accompany-

ing the bids instead of the last two clauses: I have made

tentative arrangements to associate with me in the doing of

this work, Terry & Tench Company, Incorporated ; Snare &

Triest Company, and the T. A. Gillespie Company."

When was the conversation between you and Mr. Tench regard-

ing this percentage— seventy-five per cent to Terry & Tench,

fifteen or twenty to Snare & Triest, and the balance to yourself ?

When was that? A. It was along about that time, sir, I can't

tell you the day. Some time between the seventeenth and eigh-

teenth and the day that letter was written.

Q. Well, what was the seventy-five or eighty per cent? A.

We were to join together. The Terry & Tench were to do about

that. The rest

Q. The total profit allowed by the company, by the Inter-

borough Company, wasi fifteen per cent. What proportion of that

did Terry & Tench get? A. There it is exactly.
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Q. i will read, what we desire.

Division of Profits, Snare & Triest, $194,000, less plant and
their overhead expense; Terry & Tench Company, $351,000, less

one-half plant and expense and their overhead; T. A. Gillespie,

Executive, $55i5,000, after deducting plant cost and two years'

overhead expenses for organization at No. 50' Church street,

$245,000; total $800,000. That means that the total less the

gross profit to Snare & Triest, $194,000, the gross profit to Terry

& Tench, $351,000, and the total gross profit to the Gillespie

Company, $800,000. Those companies had some overhead ex-

pense to take care of, didn't they ? And the total expense of the

contract was made up of m,ateirial p'urchased outside of steel,

$2,448,096.49, steel, $2,230,5i94.44, labor, $4,293,762.76. ISTow,

Mr. Gillespie, I notice that Terry & Tench took of the profit

$351,000 while your company took of the profit $800,000, and

Terry & Tench did seventy-five or eighty per cent of the work.

A. Wait a minute.

Q. Excuse me. "Will you explain that? A. I can explain it

in a way. In the first place, the T. A. Gillespie Company was

charged with the execution of that work, all the buying, the de-

livering, transportation, the detail, the paying of the bills and

the general management of the work, for which they deducted

five per cent under an arrangement with Terry & Tench. That

came off first, that is what we got for the execution of the work

and the financing of it. We will start that way. Now^ the T. A.

Gillespie Company and the Terry & Tench Company entered

into a partnership for the doing of about seventy-five or eighty

per cent of the work.

Q. You were in that partnership? A. Certainly.

Q. Then what per cent of their profit did you receive ? A.

One-half for our financing them and

Q. Well, you got five per cent in the beginning for financing

and then you get half of their profit for financing and half of

Snare & Triest's profit ? A. 'No, ten per cent.

Q. Ten per cent. A. We had no arrangement with Snare

& Triest.

Q. You had no arrangement, no partnership? A. Their part

of the work was comparatively small.

A 37 ',..-,:
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Q. What did they receiTe? A. About twenty per cent.

Q. Well, really Terry & Tench, only receives about four and

one-half per cent. A. That is about all.

Q. Well, did you have much difficulty entering the contract

at that rate? A. You don't understand, I want to make it clear

that Terry & Tench did their work well, but if any concern had

gone out to do that work, furnish the money, buy the material,

pay the bills, meet the piay-roUs and all that it would cost them

a great deal more. Now, we did all that for them and it was a

lot I will admit. All they had to do was to put the steel in

place after it was put on the streets for them and in this way

they were able to do three or four times the work in the same

space of time.

Q. Well, you were not doing any other work ? A. The biggest

contract was that with Terry & Tench.

Q. Were you doing any other work during this period? A.

Just small contracts.

Q. You were engaged in a garbage contract, were you? A.

Yes.

Q. You were engaged in the pipe company, weren't you ? A.

Yes.

Q. You had some contracts besides these? A. Very small,

yes,

Q. Compared to this they were small. You had work? A.

Yes, sir.

Q. Your plant had been kept going? Your office and your

plant had to be kept going didn't they? A. We confined our-

selves to this work. We took no other contracts that would

interfere with this work, therefore, the expense for the Gillespie

Company, No. 50 Church street and all the other offices deducted

fiom this five per cent.

Q. Now, Terry & Tench were free to do other work. Snare

& Triest were doing other work up in Canada, Cuba and else-

where, but the T. A. Gillespie Company was doing practically

no other work. Why didn't they do ,all of the work? Why get

somebody else to do most of it ? A. Because we needed all the

help we could get. I thought we would consider other business

until Mr. Shouts put it up' to me that we would have to take
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tke management of the work. And we liad no right to take

other work that would interfere with this work.

Q. Now, the letter from) Mr. Gillespie to Mr. Pegram dated

December 30, 1913:

" Answering your first inquiry as to the value of the plant

w© have on hand, I could not say off hand, but we have

considerable and we could easily acquire the necessary

plants. In other words, we would not undertake the work

unless we could do it within the specified time.

With respect to the plant, we do not think that is the

important question. It is the organization of other people

required to do this work and we would propose with your

consent to submit the proposition to Snare & Triest. In

fact we have given all the work we have done for you a

great deal of study and care in carrying it out."

Substantially, that is all that is important in that letter. ISTow,

I will read Mr. Snare's testimony. I think this is page 651 of

the record :
" My recollection is that I saw Mr. Gillespie and

he might have told me he was going to bid, and I might have

told him I was going to bid. I think I had knowledge that

Gillespie and Terry & Tench had been invited. I think I had

several interviews with Gillespie between the time we submitted

our bid and the time we signed the contract." The contract is

dated February 30-, 1914. It says we have financed our own
construction, do you agree with that statement of conversation?

A. Subject to the correspondence that you have there concerning

bank loans.

Q. He says the total cost is likely to exceed the estimate,

which was twelve million dollars, I think? What was the esti-

mate? A. The estimate was along about somewhere between

ten and eleven million dollars.

Senator Thompson.— Mr. Tench as I remember said eleven

million. Wasn't the estimate to begin with about nine million

dollars.

A. I think it was about ten million. It was somewhere be-

tween ten and ieleven millions^ We did not make up the

estimate.
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Q. (By Mr. Moss).— Can you tell us. wtether the cost of the

work did exceed the estimate ?

A. Practically no. It might have, but that was caused by

more or less changes, sir, in the work.

Q. Mr. Snare further says, " I knew that Gillespie was to

have twelve and one-half per cent on the work that we were to

do for four and one-half per cent. Is that true A. Yes.

Q. ISTow, these conversations that you had with Mr. Tench

and Mr. Snare before the bids went in, didn't you discuss the

bids you were going to make ? A. JSTo, sir.

Q. Now, your bid was fifteen per cent ? A. Yes.

Q. Snare & Triest Company) bid was at fifteen and one-half per

cent ? A. Well, all I know is what I have seen in the testimony.

Q. Terry & Tench was next with fifteen and three-quarters.

Now, that was the difference in those three bids that came in,

fifteen per cent, fifteen and one-half per cent, and fifteen and

three-quarters per cent. Snare & Triest was fifteen and one-half,

and you gentlemen had all talked' together before you put in

your bids ? A. Just as professional men talk, lawyers, etc.

Q. But that is a new way to me. A. It won't be after you

get through. You confer as to what you shall charge this chap,

I know you do.

Q. Maybe we do, some of us. A. You size them up and see

how much they will stand for.

Q. There you are judging another from his own experience.

You sized up the Interborough situation and charged what you

thought you could get. A. My price was fifteen per cent.

Q. And the next fellow fifteen and a half and the next fifteen

and three-quarters ? And' all three of you frineds ? A. No, we

weren't friends in any other sense than in a business connection.

Q. You weren't going to make any mistalte? A. I was after

that work.

Q. And you did not do a thing except to get another after the

bids were over ? A. After the bids were in.

Q. Of course, you understood each other, no price talked of,

no sizing up of the situation, three people talking about the bids,

talking before the bids were submitted and then you come in

with fifteen, fifteen and: one-half and fifteen and three-quarters ?
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Did you ever have a joint arrangement with Snare & Triest

before? A. No.

Q. Did you ever have an arrangement vpith Terry & Tench

Q. Did you ever have a contract with either of those persons

before ? A. Not that I know of.

Q. Weren't you ever tied or bound in with Terry and Tench

or Snare & Triest before? A. No.

Q. Well, then this is a new feature? How can you account

for the closeness of those bids ? A. Well, I was up in Kochester

and one firm's bid was $129,0.0,0' and the other was $131,000.

You might as well try to account for that.

Q. First you talked about the bids and then you joined hands

after they were made ? A. Well,

Q. The record's show that th© Pittsburg Contracting Company

bid eighteen per cent. Do you know what the Kent people bid ?

A. No.

Q. There are no fractions in either of those bids. A. I don't

know.

Q. Did you ever bid on any of these large concerns with a

fractional percentage before, or know your competitors to bid

with a fractional percentage? A. Oh, yes, often.

Q. What companies? A. I will give you a list.

Q. Just give me one or two from your recollection. A. Th©

Aluminum Company of America. Mr. Moss, you have rights

that you want to preserve and so have I. I will give you a slip

and show it to you.

Q. All right, you may do that. A. I will.

Q. Letter dated March IT, 1914 of Pegram to Gillespie says:

" In reply to yours of the 6th, beg to say that we can

consider tools for the Manhattan Elevated Improvements.

These if destroyed must be part of the woA: paid for by

the Interborough Company, and such is in accordance with

the understanding had previous to the signing of the con-

tract. It is understood that previous hardware and supplies

are to be charged as part of the cost of the work."
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Memorandum of tlie .agreement, dated the 13tli of February:

" TTie Terry & Tencb Company and the T. A. Gillespie

Company under contract of that date agrees that outside

of the portion of the work done by the Snare and Triest

Company and the T. A. Gillespie Company that not exceed-

ing one million dollars, and the balance of the work to be

done jointly by the Terry & Tench on the basis of the one^

third to the T. A. Gillespie Company. The Terry & Tench

Company are to furnish the plants for this joint work and

the T. A. Gillespie Company are to furnish the working

capital for the same. This work is all to be done on a ten

per cent basis in accordance with the joint contract of the

Terry & Tench Company, Snare and Triest Company, T. A.

Gillespie Company and the Interborough Rapid Transit

Company."

Wow, you have spoken of financing this work. How much
money did you furnish? A. That is a difficult matter to say

exactly. At one time we had about one million dollars outside

of any money due us for the retaining percentage.

Q. Did that million swing the whole business? A. That to-

gether with my credit.

Q. Well, did Terry & Tench use any capital ? Did Snare

& Triest use any capital? A. They did not use any money for

material. They paid their own pay-rolls through an arrange-

ment which we had by a loan at the Xfiberty Bank.

Q. Well, was this money furnished by you out of your own

funds or did you obtain it through loans ? A. Both.

Q. What proportion did you furnish out of your own funds?

A. Well, I couldn't tell you that offhand? One loan was for

$300,000 and there were other moneys borrowed.

Q. All the money that came from the Interborough Company
came to you originally ? A. Yes.

Q. Did you mean that the fuuds that came from the Inter-

borough Company came to you direct? A. We bad contracts

and every payment was outside of the retaining percentage.

Q. Was the greater portion of that purchased out of your

own cash resources? A. Well, yes, considering the money that

I borrowed.
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Q. Can you give me approximately the money that you fur-

nished and the money you had to borrow ? A. We carry a bal-

ance sometimes as high as a million dollars. I don't know just

bow it was divided.

Q. Perhaps you can tell me what you had to pay for the

money that you furnished ? A. We paid the ordinary bank

rate of interest.

Q. What security did you secure the money on? A. On my
own personal credit.

Q. We will let it go at that, I think that is reasonable. You
paid one half a million dollars and the balance came out of your

bank balance ? A. Yes, I think that is a fair statement.

Q. Did you borrow any of that money from the Guaranty

Trust Company? A. Yes, sir.

Q. Did you borrow the greater part from the Guaranty Trust

Cbmpany? A. Yes.

Q. I find among the directors, Edward J. Berwind, Thomas

W. McLaughlin, J. P. Morgan & Company, John D. Thomas,

S. F. Ryan and others that I might add if you care to have me
do so. Edgar L. Marston is also a director. The reason I men-

tion his name is that I have in my hand the original contract

between the Interborough Rapid Transit Comp^any and the three

companies which we have been speaking about, dated February

23, 1914, and a number of letters attached to it, of which I will

read one:

"December 23, 1913, Gillespie to the Interborough, in

making the bid I have inserted clauses in the contract which

follows
:"

Paragraph 65, " false work, sheathing, hardware neces-

sary for the summary incident thereto it will be construed

to ent-er into the general cost."

' Paragraph A. 6-b, " that we may establish a field office

within which may be done particularly the cheeking of

reports, the preparation of pay-rolls and other administra-

tive duties, the salaries of the executive officers and the ex-

pense of this same will be part of the general cost."

Paragraph 11, " this will be construed to mean that you

can withhold any further amount."
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Tie other clauses do not seem to relate to this inquiry and I

assume that you furnish the electric power for the operation of

your plant.

Now, were these suggestions, first about the false work, sheath-

ing, etc., being included in the material and labor, the establish-

ing of the field ofiice and the furnishing of electric power, did

you get under that ?

A. I don't know.

Q. How much would it amount to ? A. I don't know. What-

ever it did amount to, it saved the cost of thei work that much.

Q. Of course. Did the electricity supply all the power that

was used ? A. There were some boilers and other machinery I

think that were used wherein we could use coal and this was

often done, especially in crowded streets, etc.

Q. This field office, wherei was that? A. Oh, there were

dozens of them.

Q. ISTo. 5i0 Park place was the executive ofiice and then you

had these field offices ? A. Yes, 'Mr. Moss, we had them so as to

be convenient for the engineers, and there were dozens: of them

on each division. Some for the timekeepers and they didn't all

come to the headquarters every day.

Q. Well, there were all of these field offices all centering in

the main office? " That we may establish a field office wherein

may be done the purchasing, financing, checking of material,

preparation of pay-rolls and other administrative duties other

than those of the executive officers, and the expense of the same

will be a part of the general cost." That was agreed to? A. Yes.

Q. It was a fact that the general expense of the 50 Church

gtreet A. Pifty Park place.

Q. Was allowed as general cost? A. Yes, that is right.

Q. That included the purchasing which you have mentioned,

the financing ? A. ISTo. The purchasing and the financing were

done principally under the direction of the 50 Church street

office of T. A. Gillespie Company.

Q. Well, it included the preparation of the pay-roll and the

general administrative clerical work? A. Yes.
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Q. That was except the salaries of the executives? A. It

meant my salary and the different salaries of the officers ; those

at No. 50' Church street was not included in that charge.

Q. Exactly. But you can state how much was included in

the cost of this third-tracking for the maintaining of your offices

at 50' Park place? A. Fifty Church street.

Q. Fifty Park place ? A. I can't give you offhand.

Q. How much was allowed for the purchasing, the financing

in connection with those preparations of pay-rolls, the adminis-

trative duties of the contract, etc. ? A. I can't tell you. Per-

haps fifteen pea* cent.

Q. Well, you got fifteen per cent on the cost of your own
office ? A. That wasn't my office ; that was their office.

Q. Well, you were getting five per cent of the fifteen per cent

for administration and then you were charging for administra-

tion ? A. That is wrong.

Q. Didn't you put it wrong when you said in the beginning

that for five per cent you were attending to all of the adminis-

tration ? A. ISTo, I didn't put it wrong, I say that that is right.

We paid the timekeepers and stenographers at 50 Park place.

Q. Mr. Gillespie, upon this letter here, and your statement-

that this letter controlled all that you were really doing for that

five per cent was furnishing your own salary, the salary of your

son and the executive officers, isn't that so ? A. ISTo, it isn't so.

The management of the work of all the offices were carried out

at 50 Park place no matter whether it was the T. A. Gillespie

Company, the 50- Church street office or the office at Pittsburg.

Q. Then, it was all charged to this office. A. The fact is I

spent about two hundred fifty thousand dollars more than is

charged to the Interborough for third-tracking work. I have

just given you a statement of it.

Q. That included your salary and your son's salary and the

executive officers' salary ? A. Yes, and it included the rental

that always goes on.

Q. Wouldn't that have been paid any how from your office?

A. I would have done other business.

Q. But you put this particular business in an office at 50

Park place, and the Interborough paid the rent at 50 Park place ?

A. No, my dear sir.
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Q. Didn't you cliarge the rent at 50' Park place in this state-

ment, and didn't you charge the 50 Church street expense in this

contract? A. Everything except the vice-president's salary.

Q. Well, the vice-president's salary, why wasn't it included?

A. He was doing other work.

Q. But you had a complete organization for handling this

business at 50 Park place, didn't you? A. Of course.

Q. And every cent except the vice-president's salary of that

office there that was established at &0' Park place was charged

to the Interborough contract, wasn't it? A. That is right.

Q. And you got fifteen per cent profit on it? A. There is

no use— Mr. Moss, you do not take that statement —

—

Q. Isn't this statement correct? A. It is correct.

Q. It is correct as far as it goes, but A. Oh, yes.

Q. Where did you say a singlei word until I said that you

were getting a percentage? A. Put it any way you please.

Q. You didn't change A. I am putting it now.

Q. You had a chance before. Maybe you have another state-

ment here? A. It is all there.

Q. It doesn't tell the whole story. A. That is the difference

between you and me.

Q. It 'doesn't appear very clear to me. A. I want to make
it just as clear as I can.

Q. And if at any point, Mr. Gillespie, you think I haven't

got it all in, or right, you just hold it and I will give you a

chance to put it in your own language before' you get through.

I get out some ideas; but I don't want to -get in such a way as

to be a wet blanket. A. All I ask is a square deal, and I will

give you one.

Q. That is right. You had an understanding with the Inter-

borough Company about the rates you would pay your engineers

and your other people, didn't you? A. That is part of the

contract.

Q. Now, for example, you have here, "' one engineer five

hundred dollars a month for Snare & Triest, one engineer four

hundred dollars a month, two superintendents, etc.," were any

of these men connected with the offitee at 5'0 Park place? A.

All of them.
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Q. They were all directed by the Park place office? A. Yes.

Q. Even the Snare & TrLest and the Terry & Tench men ? A.

The Park place managed that business.

Q. The supplemental contract that was made, did that in-

crease the work that you were to do? A. Yes, that increased

the work, but it isn't finished.

Q. You took an additional contract at the reduced rate of

twelve and one^half per cent? A. Yes.

Q. Well, was that contract in general ? A. That is the con-

nection at Queenshoro bridge, the West Farms at One hundred

Sixty-second street and the Pordham road.

Q. That was for new elevated construction ? A. Yes.

Q. That isn't in the figures presented. A. It will be some-

where between four and five thousand dollars.

Q. Did Terry & Tench and Snare & Triest enter into that

contract with you? A. No.

Q. Is that yours alone? A. Ours with Snare & Triest.

Senator Lawson.— How did they get into it ?

A. Under an arrangement

Q. That contract was mad© when the contract we have been

investigating was almost completed, wasn't it? A. About a

year afterward.

Q. And the amount four or five thousand wasn't heavy for

you? A. No.

Q. Why did you let Snare & Triest in on this work? A.

Because they were on the work, and they had their plant and

everything going. I wanted to get the work finished up as soon

as I could.

Q. Was there any particular reason why they should want to

do it ? A. There wasn't any special ofl^er, they said they would

do the work for four and one-half per cent and' I let them. I

thought it was good business.

Q. Then you charged twelve and onerhalf per cent and they

took it off your hands at four and one-half per cent, and they

did the work? A. Well, they did the work in the sense that

they always do, but we supervised and managed the work.
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Q. How did you supervise their work? A. Just as we axe

doing it to-day.

Q. What is the date of that second co'ntract? "Was it about

a year afterward? A. I think so.

Q. About a year after the contract was made which we are

inquiring about, you made a contract with the Interborough for

an extension in the Bronx costing about four hundred thousand

dollars at a percentage of twelve and one-half per cent. Then,

having that contract with them. Snare & Triest come in and say

they would like to do that work for you and you let them do that

work for four and one-half per cent, making a profit of eight

per cent simply for superintendence. A. Yes.

Q. Aren't they using their plant, aren't they using their en-

gineers, weren't they on the ground? A. That is the reason

they wanted the work.

Q. They had been doing the same kind of work? A. Tes.

Q. You received the money from the Interborough and paid

their bills? Did you furnish them any money to swing that

contract ? A. Certainly.

Q. How much ? A. We buy all the material. We do just as

we do in -the first contract on a smaller scale. The work is going

on now.

Senator Lawson.—-You got eight per cent for assuming the

responsibility ?

A. Yes.

Q. (By Mr. Moss).— How was that contract let? On bid-

ing?

A. 'So, that as I remember was mentioned in the original

contract. There was to be additional work. It was mentioned

between Terry & Tench and Snare & Triest and ourselves. It

said that any further work shall be done.

Q. Did that contract go through the Public Service Commis-

sion ? A. I believe it did.

Senator Thompson.— Did they consent to the total per cent?

A. Yes.

Q. (By Mr. Moss).— Has the Public Service Commission

supervised that contract? A. Certainly.
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Q. One of these eompetitorsi on th© original contract was the

Kent Contracting Company. Do you know those people? A.

!No, sir.

Q. Do you know who Mr. Kent isi? A. Oh, I met Mr. Kent
some years ago when he was connected with the Westinghouse

Cbmpany. I do not believe I would know him if he were to

come into the room to-day.

Q. Do you know Mr. Mellin ? Mr. Mellin of Pittsburg ? A.

I know several Mr. Mellins, yes sir.

Q. Mr. A. W. Mellin? A. Very well, he is president of

the National Bank.

Q. He is interested in the Westinghouse people? A. I don't

know.

Q. Have you had any financial relations with Mr. Mellin?

A. Mr. Mellin personally, or with his banlk?

Q. With either? A. Oh, yes, we have done business with

the Mellin National Bank for years.

Q. Have you talked with him about your contracts ? A. I

haven't any recollection of mentioning the matter to Mr. Mellin.

There is no connection with Mr. Mellin or his brother K. B.

Mellin, personally, directly or indirectly that I know of. I do

business with the Mellin National Bank just as I do with other

banks. I keep an account, a checking account there.

Q. Did you borrow any from Mr. Mellin or his bank or from

the Union Trust Company for this contract? The Union Trust

Company of Pittsburg, I mean. A. No.

Q. Was this Mr. Kent associated with the Westinghouse Com-

pany, do you know? A. He was for several year, eight or ten

year ago.

Q. Did he ever do any subway work or elevated work to your

knowledge ? A. Well, Kent had charge— he is an engineer by

profession— of the Westinghouse signal work on the subways

as I remember it.

Q. Interested in steel and iron ? A. I don't know.

Q. Is he interested in the Westinghouse-Church-Kerr Com-

pany? A. I don't know.

Q. Wasn't he vice-president? A. Of the Westinghouse-

Church-Kerr Company, I think that is right.
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Q. Ha.ve you done any work with. Snare & Triest before? A.

'So, sir.

Q. Haven't you had business relations with Snare & Triest

before? A. No.

Q. Didn't Snare & Triest turn over a contract to you on the

Aqueduct? A. They bought pipe from the East Jersey Pipe

Company.

Q. That is your company ? Tou have a patent ? A. It was a

patent, it isn't now?

Q. It has run out? A. Yes.

Q. Do you know Mr. J. A. Bensel ? A. Yes.

Q. Did you pay Mr. Bensel any money in connection with the

Interborough contract? A. 'So, sir.

Q. But you pay Mr. Bensel July 31, 1914, five thousand

dollars ? A. Loaned it to him.

Q. Was there any business transaction between you and him

at that time? A. He asked me to get that note discounted at

the bank.

Q. How long have you known Mr. Bensel ? A. I have known

him for years.

Q. Did he hold any public position at that time ? A. He was

State Engineer.

Q. Was he ever chairman of the Water Board ? A. Yes.

Q. Did you have any contracts in the Water Board ? A. I

did have under Bensel.

Q. Did you have any of those contracts in mind at the time

the five thoiusand dollars was paid him? A. ~So, sir.

Q. Has that note been paid ? A. Part of it.

Q. You spoke the other day about the contract not being a

political contract. Was Bensel State Engineer when you bor-

rowed that money ? A. Yes.

Q. You had several contracts with the Water Board, didn't

you ? A. About ten million dollars worth.

Q. Do 3'ou know anything about the case of Eiker-Connelly

against Snare & Triest? A. Yes.

Q. Were you a witness in that case ? A. So.

Q. Were you subpoenaed ? A. ISTo.



Eepobt of Joint Legislative Committee 1167

Q. Did you attend the trial, did you talk to Snare & Triest

about it ? A. I think I did. Oh, yes, that was in respect to this

particular contract.

Q. Do you remember the testimony that was given by J. Gil-

more Fletcher, president of th« Riker-Connelly Company, in that

trial ? - A. No, sir.

Q. Have you e^^er tallced aboiit it or mentioned it ? A. I don't

know, I don't think I ever had occasion to.

Q. Mr. Fletcher said he visited the president of the Snare &
Triest Company on January 10. He said we introduced our-

selves to each other. He said I told him' that I wanted to confer

with himi about the contract of the Eiker-Connelly Company with

his company for the supplying of riveted steel pipe under con-

tract 62i of the Water Board of New York City which had been

awarded his company. He said, " Have you talked to Mr. Rod-
man ? " I said, " I have. I told Mr. Rodman of the political

influence that was injected into this matter. Well, Mt. Snare, I

said, as president of the Riker-Connelly Company, I have come to

discuss this matter with the president of the Snare & Triest

Company." He said at once, " Do you know anything about New
York 'polities? " " I wanted to know wiiat that had to do with,

and he said it has everything to do with it. Mr. Fletcher said

that he told Mr. Snare nothing which to his mind would indicate

that Snare & Triest had not lived up to their contract with his

company. He said he supposed the powers that be, the political

powers, sent word to me after we were found to be the lowest

bidders, and before the contract was formally awarded, that it

would be necessary for the Riker-Connelly Company's name to

be substituted by the T'. A. 'Grillespie. What did you, answer?

Mr. Snare, the powers that be said that you had a contract with

the Riker-Connelly Company. Mr. Smare said that he had and

added the matter of the contract would not be awarded unless such

substitution was miade. The name of Riker-Connelly Company

must be taken out and the name of T. A. Gillespie put in. What
did you answer ? I said, Mr. Snare, I consider that you have

entered into a contract with our co^mpany. Mr. Snare answered

that he certainly never entered into a contract in better faith in

my life, but the political influences are against the Riker-Connelly
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Company, and would not want me or our company to enter into a

contract with you for tli© amount of on© million dollars, so we will

be compelled to break with you. I am very sorry."

Q. Did you ever hear of tbat testimony ? A. I have heard of

it, yes.

Q. You didn't remember it ? A. It went right out of my mind.

I have done a good many things since 1910.

Q. You saw it in the newispapers ? A. Cortainly.

Q. There is a statement that the only way this company could

do that work in the Aqueduct Water Board was. to have your

name substituted for theirs ? A. As far as I know there is abso-

lutely nothing to it.

Q. Do you remember a man named Hassett ? A. Yes.

Q. Do you remember an inquiry by the grand jury? A. Yes.

Q. And bow did Mr. Bensel figure in that? A. I don't know.

Q. Didn't you and iMr. Bensel figure as friends ? A. I don't

recollect.

Q. Why did you say very accidentally when I asked you

whether you had contracts that they weren't political ? It came

out that you had done this acqueduct contracting, and it followed

that it was not a political contract"? A. That is some of Fletcher's

gab, I can't

Q. It was sworn testimony. A. He lost his suit.

Q. Whether he lost his suit or disposed of it, he gave sworn

testimony that the name of the T. A. Gillespie Company was to be

substituted for the Eiker-Connelly Company. A. I don't recollect

it at all. I bid for Ihe work and Mr. Bensel never asked me in

the wide world to transfer Snare & Triest to us.

Q. Mr. Bensel was chairman of the Water Board ? A. Yes.

Q. And the contract for Snare & Triest was trensferred to

you, wasn't it ? A. I don't know, Biker-Connelly

Q. Snare & Triest wanted to give it to Biker-Connelly? Isn't

that so ? Don't you know, all about it ? A. No, I don't know all

about it.

Q. And a thing like that took place and you didn't remember

it ? A. I have no recollection.

Q. Eiker-Connelly couldn't get that contract ? A, I don't know

why they couldn't.
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Q. Because it had to be given to you ? A. JSTonsense.

Q. Mr. Bensel got this contract turned over to you, didn't he?
A. He did not.

Q. You have forgotten ? A. I loaned him money, and I should

be very glad to loan him money again.

Q. And he knew where to go for the money? A. I would
accommodate him again. I don't know of any one that I have
as high regard for as Mr. J. A. Bensel.

Q. Well, did you ever g^et a oontraot with Mr. Bensel as head
of the Water Board when you were not the lowest bidder ? A. No,
sir.

Q. Did you ever get the contract when you were the highest

bidder? A. Yes.

Q. What contract ? A. Tunnel under the river.

Q. And how many were below you ? A. Two.

Q. Was Mr. Bensel head of the Board ? A. No, Mr. Straus

was head of the Board.

Q. That was Charles Straus ? A. Yes.

Q. When did you get that? A. I should say about 1911 or

1912, something like that.

Q. " The T. A. Gillespie Company's success in landing contract

No. 90 for the Hudson river siphon is still under investigation by

the grand jury, which will inquire more closely into the reason

for its award over the heads of two lower bidders. No. 68 also

fell into Gillespie's hands under circumstances which lent credence

to the report current among contractors that Gillespie was in right

at the Board of Water Supply.

David Peoples, of Philadelphia, was low bidder on contract

No. 68. He offered to build the seven steel siphons in Westchester

county, as called for in it, for $1,189,000. T. A. Gillespie and

East Jersey Pipe Company was the second bidder and only

$14,000 above Peoples. From the statements at Peoples, engineer

Joseph F. Pearn and rival pip© manufacturers who took their

claims to court, it appears that T. A. Gillespie & Son, T. H. Gil-

lespie set about immediately to handle the contract over Peoples'

head, and failing in that, to induce Peoples to give them the sub-

contract in order to furnish the steel pipe."
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Q. Well, do you remember the bid tbat Mr. Douglass made on

one of these contracts tbat was lower than your bid ? A. It was
lower.

Q. Mr. Douglass made the low bid, you made the higher bid,

and you got the contract ? A. I was higher than Douglass.

Q. Upon what grounds were Douglass' bids rejected? A. All

I know about that is that the Board of Water Supply gave the

reason that that was a very important piece of work.

Q. Is that the only reason? A. That the Gillespie Company
had an organization just completing another section, and that

they were ready to go right on with that work. It was an im-

portant matter and the city had been working on the Hudson

siphon and they wanted to be sure that it was done right. It was

the connecting line between both sides' of the water, you under-

stand.

Q. Well, did Mr. Douglass or Mr. Hassett ask iifty thousand

dollars in order to get that contract? A. I have heard something

of that.

Q. Was Hassett indicted or was it Bensel's secretary ? A. It

is my recollection that Hassett wasni't there. I think it was Mr.

Straus, I may be wrong, but I am quite sure I am right.

Q. "Was it Bensel ? A. I don't recollect Bensel, I am quite sure

it was Mr. Charles Straus.

Q. I take your statement for that. Did you know that the

Pittsburg Contracting Company had bid on 'this contract with the

Interborough Company ? A. Yes.

Q. You knew it ? A. Yes, I am sure that has no direct connec-

tion with the present investigation at all.

Q. Mr. Gillespie, I would not have gone into this matter at all

if you had not assured me that this contract was not political?

A. I say so yet.

Q. Was there anything political in the Interborough contract?

A. Absolutely no.

Q. You don't know any politicians ? You haven't any 'partic-

ular friendships? A. No, no particular friendships at all.

Q. You would reject any help that was offered you, would you ?

A. Well, now, that is a hard question, isn't it ?

Q. Perhaps it is. I am satisfied with your answer. Did any
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politicians in New York know that you were interested in getting

this contract with the Interborough ? A. I didn't have any con-

nection with this work.

Q. I was asking you about the Pittsburg Contracting Company.

A. Yes, Mr. William Flynn and Mr. George H. Flynn of

Pittsburo;.

Q. That is the same Plynn that is in the Booth & Flynn Com-

pany that have some of these oomtraots here now ? A. Yes.

Q. Haven't you had consultation about these contracts? A.

Just in a general way.

Q. They had about ten million dollars in the Water Board?

A. They had a good deal.

Q. They ^vere competitors, hard competitors, Flynn and the

T. A. Gillespie Company ? Were they competitors on third-track-

ing ? A. Certainly liey were.

Q. Did you have any conversation with them before they bid ?

A. Iso, sir. '
'

I

' '

Q. They bid eighteen per cent. Did you Ivuow they were going

to bid high ? A. No, sir.

Q. Wasn't thero an arrangement by which three of these bidders

would bid, one of whom you knew would bid high and the other

two would bid low? A. No, I said tw^o or three times there was

none. I will say it in any form you like.

Q. Did you know William and Frank Bradley, the contractors?

A. Yes, sir.

Q. Did you have any conversation with them about this con-

tract ? A. No, sir.

Q. Did you talk with anybody connected with the Bradley

firm about these contracts, about this third-tracking contract ?

A. No, sir.

Q. No'W, you handed me a slip which reads, " $129,329.63 in

the Liberty Bank," what does that mean? A. You asked me
the other day if the moneys from the Manhattan Elevated Im-

provements work was deposited in different banks. There' was

some in the Liberty and that is it. You asked me if there was a

balance in the Guaranty Trust Company, and here is the bank

book.

Q. Do you know Mr. Quigg ? A. Yes.
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Q. Did you employ Mr. Quigg to do anything ? A. Yea.

Q. When did you employ him ? A. Well, I should say ahout

eighteen months ago, something like that.

Q. What did you employ him to do? A. I employed Mr.

Quigg to taike up the probable suit against the city on the ISTew

York Disposal Corporation, to take up the question of the Sani-

tation Corporation, which is a branch concern of the East Jersey

Pipe Company, and that is about all.

Q. Do you ask his opinion with reference to this Committee?

A. ISTo, sir.

Q. Do you talk to him about this Committee? A. I may
have.

Q. What do you say to him? A. I say I may have men-

tioned this Committee.

Q. Had you been called when you saw him? Did you expect

to be called? A. No.

Q. Did you think yoai might be called with regard to the third-

tracking? A. I didn^t know.

Q. You knew the Stevens matter had been criticised, didn't

you? And your contract was even a larger percentage than the

Stevens contract? A. I didn't know what the Stevens percent-

age was.

Q. Didn't you hear five per cent to twenty per cent? A.

Lately, since you have been examining. That is long after I

had any talk with Quigg.

Q. Well, what was Mr. Quigg to go to Albany for ? A. I

don't know.

Q. Didn't you expect him to go to Albany? A. No, sir.

Q. Did you know Mr. Quigg before you employed him? A.

I have known him some time. He was in Mr. Cravath's office.

Q. Who suggested that you employ Mr. Quigg? A. I em-

ployed Mr. Quigg after talking in Mr. Cfavath's offi'ce about the

sanitation work and the disposal contract.

Q. Mr. Cravath is your counsel in those liiatters ? A. Yes.

Q. Well, if Mr. Cravath is your counsel, what do you need of

Mr. Quigg? A. Mr. Cravath is a pretty busy man.

Q. What made you think that Mr. Quigg was your man? A.

Because he has had a wide experience in sanitation.
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Senator Thompson.— Political sanitation, you mean.

Q. Soir.etliing was said about the garbage business, is that

another thing? A. Yes. I will explain sanitation in a few

minutes.

Q. I am more interested in the sanitary agents than I am in

the sanitary bu.siness. A. We will discuss that. I am quite

sure Mr. Q'uigg was sent to Albany before there was any talk of

the Thompson Investigating Committee.

Q. Was Quigg employed by the Interborough Company ? A.

1 don't know.

Q. He tries cases for them'? A. Practically every day he has

accident cases for the Interborough.

Q. He has been on the stafp for a long time and is very success-

ful in the trial of accident cases? A. Yes, but I am sure it

never entered my head in employing him at all. Never thought

of him having anything to do with the Interborough.

Q. You hadn't the slightest intimation that he was employed

by the Interborough Company ? A. I didn't know.

Q. Do you remember of Mr. Cravath's telling you? A. ISTo,

I don't think he did.

Q. Didn't I understand you to say that your employment of

Mr. Quigg was in consultation with Mr. Cravath? A. I talked

about the matter with Mr. Cravath, certainly.

Q. Did he give you any reason why your office couldn't handle

it as well as Mr. Quigg? A. I don't know that he did. I have

no recollection of his giving any reason at all. I had several

discussions with 'Mr. Quigg about this sanitation business. He
had a wide acquaintance and at the same time I brought up this

matter of the city claim on the Disposal Corporation. The

garbage business is entirely distinct from the other, and I sent

him a check for twenty-five thousand dollars; one-third by the

New York Disposal Corporation, one-third by the East Jersey

Pip© Company and one-third to the T. A. Gillespie Company.

That was an arbitrary charge to each concern. That is the ex-

planation of that. The fact is, Mr. Quigg has been quite success-

ful in the sanitation work and we now have a number of

contracts.

Q. Have you paid him anything since ? A. I believe so.

Q. How much ?
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Senator Thompson.— Are all these corporations, the East

Jersey Pipe Line, and the Pittsburg Contracting Company and

all of these, are they all owned by the same company ?

A. I will tell you. The East Jersey is controlled by the T. A.

Gillespie Company.

Q. The stock ownership is not identical? A. 'No, they are

smaller stockholders. I think the T. A. Gillespie Company own
one-half. I own individually one-quarter of the East Jersey and

my son owns a quarter.

Q. And what about the other concerns ? A. The Pittsburg

Contracting Company is the same concern.

Q. So that when you draw a check on onei it is the same as

drawing from the other? A. That business is kept separately.

Q. You have a running account with each concern? A. No,

it is this way. I will give you an illustration. We have taken

a contract for the city of Rochester, the East Jersey Company
will furnish the pipe, the T. A. Gillespie will manage the con-

struction of it in the fields, lay the pipe, etc.

Q. You handle the accounts of the East Jersey Pipe Company
and the T. A. Gillespie Company separately? A. Yes. Just

as though they were two different concerns, excepting that I

sometimes run things just about to suit myself.

Q. What about the Sanitation Company? A. There are dif-

ferent stockholders.

Q. You haven't the control? A. ISTot exactly, I think we

have about half.

Q. That enables you to have your own way in the manage-

ment pretty well? A. Well, personally, I don't attend to the

Sanitation Company's business at all. I have very little to do

with it.

Q. (By Mr. Moss).— Is Mr. Quigg a stocldiolder ? Is Mr.

James Gaffney a stockholder?

A. No.

Q. Is Mr. Gaffney connected with that company ? A. ISTo.

Q. Mr. Gaffney is in the New York Disposal Corporation ?

A. You are getting the two confused, sir. The Sanitation Com-

pany is entirely different from the New York Disposal Corpora-

tion.
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Q. Haven't you conferred with Mr. Gaffney with regard to

the Garbage Company, isn't he in that ? A. We bought his stock

long ago.

Q. Didn't Hart bid for that contract, and wasn't he in some

arrangement with Mr. GafFney and a man by the name of Van

Etten and a Mr. Paine? A. I don't know.

Q. Didn't he represent Hart ? A. All I know is that one day

I was down from' the Thousand Islands, and' was asked by Mr.

Paine's representative if I wouldn't like to take a slice of that

stock and I said " Yes."

Q. Which Paine do you mean ? A. His initials are K. W.
I think, R. William Paine.

Q. Did you buy Gaffney out ? A. Yes.

Q. Did Gaffney stay in after you bought his stock in any

capacity? '

'

Senator Thompson.— Has any officer of the Interborough

Company, or of the Inter-Met. so-called, or the Interborough

Consolidated Railroad Company any stock, are any of them large

or important stockholders in any of those concerns— in any of

your companies that you have mentioned ?

A. ISTo, absolutely.

Q. (By Mr. Moss).—^Did you supply the paint on the third-

tracking ? '

i : i
I

A. I don't know.

Q. Didn't your work include paint? A. I am not sure. I

think they painted it themselves.

Q. Perhaps you have some information available?

Mr. T. H. Gillespie.— We painted it.

Q. I would like to know what paints you used and what you

charged and from whom you bought the paint ? A. I will obtain

that for you.

Q. Well, did you not have to submit it beforehand? A. We
submitted it. Oh, yes, everything sir.

Q. Did you have to get the O. K. of the Interborough on the

price before you used it ? A. Yes.
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Alexander St. Ciaie, Ja.^ being duly sworn, testifies as

follows

:

Q. Mr. St. Clair are you an accountant connected witli the

office of Perley Morse ? A. Yes, sir.

Q. And have you investigated the accounts of the T. A.

Gillespie Company and T. A. Gillespie, Executive ? A. I looked

over them' some.

Q. I want to ask you if you found that any moneys had been

sent to the Pittsburg office from T. A. Gillespie Company, and

any money had been returned from the Pittsburg office to the

New York office? A. Not in the books of T. A. Gillespie,

Executive.

Q. Where did you find it? A. I cannot answer that.

Me. Peeley Moese, recalled:

Q. Did you examine the books of T. A. Gillespie Company?

A. I examined the books of the T. A. Gillespie Company, or had

them examined under me at 50 Church street.

Q. And did you find that moneys had been sent from the

New York office to the T. A. Gillespie office at Pitbsburg? A.

Yes.

Q. And did you find that moneys had been sent from the

Pittsburg office to the New York office, and did you find that

there was a system of reports between the two offices, showing

these two transactions? A. Yes, sir.

Q. And did you find that there was a balance either in the

Pittsburg or in the New York office on these accounts? A.

Yes, sir.

Q. How much money in any given period had been sent to

Pittsburg, and state the period? A. (January 1, 1914, the

Pittsburg account of T. A. Gillespie shows a balance of

$6'98,853.,9i5i; cash charges from that date up to December 31,

1915, amounting to $60.3,0116.04 (?) and the other charges

amounted! to $113,964.16, making a total of charge to Pittsburg

of $1,415,724.15. Then, during the same period the account was

credited with cash, $334,i532.53; other credits amounted to

$266,030.32, making total credits of $600,562.85 until the total

debt balance at December 31, 1915, was $815,713.15.
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Q. And do you find anything in the books which you saw that

explained those items ? A. A great many of the items could he

explained.

Q. But how much is unexplained by the books you saw here?

A. In that amount there is some two hundred thousand dollars.

There was an agreement that was made with the First National

Bank, I think, on account of moneys owed by the T. A. Gillespie

Company. That is at the time of their failure. It is discounts

for loans and liquidated that amount and that amount enters into

this $81'5,00'0. Then, besides that there are other small items

that on the face

Q. They amount to how much ? A. It is impossible to calcu-

late them, because there are numerous items.

Q. What I want to know is the amount approximately that is

shown on the books that are available to you? A. These various

cash items here, in most instances the entry is just cash and it

is impossible from this schedule before me to tell just what par-

ticular items of cash would apply against these two hundred

thousand dollars and to tell what relation it has to the other

iteuis in the schedule.

Q. Well, do you find some hundreds of thousands of dollars,

th'e disposition of which you could not discover upon the books

that were open to your investigation by the T. A. Gillespie

Company in New York City? A. That is true.

Q. And can you say approximately what figure you are not

able to trace, so as to be able to say that the books showed what

di&position had been made of the fund?

Senator Thompson.— The books as you have seen them ?

A. That is impossible to state.

Q. (By Mr. Moss).— Did you have conversations either with

Mr. Gilles'pie or with his son, or with Mr. Johnson, who is

manager, or other personsi representing the T. A. Gillespie Com-

pany with reference to the reports that passed back and forth

between the ISTew York oifiee and the Pittsburg office?

A. Yes, sir.

Q. State the substance. A. W^e asked them about the various

amounts that. were sent down there to Pittsburg, and it was ex-
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plained to us tliat it "wais casli semt in a good many instances to

meet maturing notes.

Q. With referencei to tliie function of these reports, was there

.anything said ahout the nature of these reports ? A. Oh, yes.

Q. iState -what you know about them ? 'A. Those reports rep-

resent the money sent to New York from the Pittsburg office anid

from the New York office to the office at Pittsburg.

Q., Were these reports shown to you iso that you could read

them ? A. No, sir.

Q. Did you ask for them? A. I did.

Q. Was it admitted that they had in New York the T. A.

Gillespie reports? A. Yes, sir.

Q. Have you before the Committee now those reports between

the New York office land the Pittsburg office ?

Mr. T. A. (j-illespie.— I must state that we will 'not produce

those reports.

Q. They are here now ? A. They are in— Mr. {jrillespie has

them in his pocket.

Mr. T. A. 'Gillespie.—rWe will not submit those reports. I

am very glad to state in this connection all I can. I am here as

a willing witness, but I a.m not willing to have my books gone

through. I wish to .state plainly that there is nothing there in

connection with this work at all that covers anything wrong, or

are there any improper charges.

Q. But don't you see, Mr. Gillespie, that that is making your-

self the judge of whether there is anything wrong about these

reports, or whether there is anything not wrong, which would

point to other persons the very function for which this Gommittee

h^as been created, that its judgment should be passed upon facts

as they may develop. Is there something about your business

that you want to conceal ? A. It is my private business, I don't

want it made public.

Q. Those accounts covering the period's when you were doing

this work upon the elevated railroad, isn't that right ? A. That

is right.

Q. And it covers a period when you were receiving the money
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of the Interborougih.' Company and were disbursing it under these

contracts, doesn't it? A. Yes.

Q. And you were receiving from the InterborougL. all the

money that they paid, weren't you ? A. Yes, sir.

Q. And you were financing all of the contracts that were made
both with younself, Snare & Triest and 'Terry & Tench that we

have been discussing in thife testimony ? A. Yes.

Q. And these,moneys were deposited in the banks, the checks

were drawn on those banks in connection with the work, weren't

they, and. checks were drawn for the Pittsburg office, weren't

they ? A. 'That last was a separate account.

Q. Weren't checks drawn on those banks and sent to Pittsburg ?

A. Yes, but ihej were drawn on a different account.

Senator Thompson.— You kept more than one account in the

same bank.

A. We kept the Manhattan Elevated separately.

Senator Thompson— Where ?

A. In the Guaranty Trust Company.

Q. (By Mr. Moss).— Were there any checks drawn upon that

account that went into the T. A. Gillespie Company?

A. No, not on that account except that particular item I gave

you— that one hundred twenty-nine dollars.

Senator Thompson.— You say all the moneys from the

Elevated went into a special aidcount in the Guaranty Trust

Company ?

A. Yes, all except that one check, which went into the Liberty.

Senator Thompson.—So that all of the money you got went

into those two accounts ?

A. Yes, sir.

Senator Thompson.;— In checking out from those accounts did

you check out any to the T. A. Gillespie ICompany or any of the

other companies that you control ?

A. Just my personal check, I don't understand.
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Senator Thompson.— To the T. A. Gillespie Company, the

pipe company, the sanitation company, or any, of the other com-

panies that you (checked individually?

A. Not that I recollect. I think that account was kept strictly

for the use of the business done at 50' Park place.

Q. (By Mr. iMo^ss).— I would like to know what disposition

was made of the funds in the Guaranty Trust Company ?

A. That is some job.

Senator Thompson.— You can tell us in a general way.

A. I suppose we could get the information from our books.

Q. (Bj Mr. Moas) .— That special account contained your

profit, didn't it ?

A. Part of it, I suppose.

Q. It contained all of your profit? If it contained all of the

money that the Interborough paid you, it contained your profit,

jdidn't it ? A. All except that icheck in the Liberty.

Q. How did you get your profit out of that company? A. I

drew to ourselves.

Q. Then, you drew out of your accounts to yourself ? A. That

is the only way.

Senator Thompson.— That is what we wanted to know. We
don't care to investigate your private affairs at all. iCould you

get the accounts in some kind of shape, so that we could look at

them?

A. I have here sheets showing the transactions according to

your subpoena the last time, and here are some balance sheets and

here are itemized statements of the money sent to Pittsburg, show-

ing the money sent back and paid out, and these to my mind show

jvery clearly what was done with the money.

Senator Thompson.— [Let me take them over night and then

if I can't understand in the morning, I can have you explain

further.

Suspended until to-morrow morning at 11 o'clock.

Adjourned to May 17.
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MAY 17, 1916.

Rev. James A. McKague sworn:

Examination by Mr. Moss:

Q. Are you a pasitor of a ehurdi in ISTew York City ? A. Con-

gregation located' on Tenth avenue between Thirty-sixtb and

Twenty-sixth streets.

Q. Have you in your church a man by the name of Moore ?

A. Yes.

Q. Ernest Moore ? A. Yes.

Q. Was he employed in the Broadway subway construction ?

A. Yes.

Q. Do you remem'ber the time of the accident there, that cave-

in ? A. I do.

Q. Did Mr. Moore speak to you about his work before that

accident occurred? A. He did, on two or three occasions.

Q. I "wish you would toll what he said to you, what you said

to him, and what you did. A. Mr. Moore was' out of work and

I wrote him a reference, and another gentlem'an secured employ-

ment for him in the subway, and he went down there to work.

He worked in the subway possibly a good part of the year. He
cam© to m© and told me the work was exceedingly dangerous. I

asked him if the employment was hard. He said " No," but it

was dangerous. I asked him what the danger was, and he told

me that the danger consisited in escaping gas and steam and that

the rain came down in torrents when it rained. The insulation

wore off because it saturated the wires, and as 'a result of that

three men were injured, two of whom were killed by electric

shocks, and he said that he was constantly in danger of being

killed. I said he didn't mind so much formerly, but he said he

was a man of a large family and did' not want to leave his children

without support, and he asked m© if it would be possible for me

to find another place for him to work. First he told me that one

man had been killed, and then he came back in a week or two and

told me another m'an had 'been killed. Then he came back the

third time. Then the cave-in happened on Seventh avenue. That

is not far from the community of my church, and I was particu-
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larly interested in tke cause the people of our community were

"working for. At that time it "was up to me to get a position for

Mr. Moore. I looked around and found another position for him,

which he took and kept. That "was how he got out of the subway.

I asked him what the danger consisted of, if they were given any

protection hy the fire department, and he said that the men who

_ came there and were supposed to investigate as thoroughly as they

might, remained on the street. He 'also said that there were dan-

gers, such as these : When the rain would come in, a heavy rain

would wash away the sand and dirt from the upright, and instead

of putting in a new upright they would simply shovel in some

dirt under that and let it go at that. As he had asked me two or

three times, and then when the oave-in occurred I folt it my duty

to get him a position, and right along with that I was riding on

a train on the night that accident happened'. A gentleman whom

I met on the train .and I hegan to talk about this thing, and I

told him what one ot two workmen had told me about not having

proper timber, that the underpinning was not safe. He said he

had heard the same thing. He said that a lumber merchant had

told him the day before the accident happened that the Seventh

avenue subway was going to cave in because the underpinning was

not of the proper size and lumber.

Q. Oan you give me the name of the lumberman ? A. The gen-

tleman's name was Rogers.

Q. I thinlc you spoke of some other workmen talking to you.

A. There was another workman working a little while, but I do

not know of any of the particulars except that he was injured.

Q. What is his name ? A. His name is Durkin ; I think it is

William Durkin.

Q. Well, did you write to the district attorney ? A. I did.

Q. When did you write to M^r. Perkins? A. I read in the

paper that Mr. Perkins intended to appoint .a committee or com-

mission to make an investigation, and aa I heard from several

sources that the underpinning of the subway was the thing that

possibly caused the accident, I wrote to Mr. Perkins telling him

the information I received from these men who have been familiar

with it, and suggiested that if he were appointing a committee it
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might be a good plan to appoint the lumber experts on the com-

mittee.

Q. Did you tell him. that you had information from men who
bad -worked in that subway as to conditionsi? A. Yes, sir.

Q. Were those men ever called for? A. No; Mr. Perkins

thanked me for my letter.

Q. That was the last you heard of it? A. Yes.

Senator Thompson.—^Did you notify Mr. Perkins before he

investigated the matter ?

A. I think that it was about the same time, because I read in

the paper about it.

Q. How long 'after the -accident did you write him ? A. I could

hardly tell offhand.

Q. How many weeks ? A. It was about the same day that I

saw the Evening Telegram statement that he was going to appoint

a committee. The same day I heard of that I made that

suggestion.

Q. Did you write him^ 'before the coroner's investigation was

closed? A. Yes.

Q. You had an idea that Mr. Perkins wanted to find out why
the accident was caused ? A. Yes. I wrote him because I thought

it might help him.

Eenest E. Mooee sworn:

Examination by Mr. Moss

:

Q. You worked down in the subway and you belong to Dr. Mc-

Eague's church
;
you are the gentleman he spoke of in his testi-

mony? A. Yes, sir.

Q. What section did yoii work in ? A. ISTo. 2 section, that runs

from the Battery

Q. Where was that, what sitreet ? A. From the Battery.

Q. Was it the section where the: cave^in occurred? A. No, sir.

Q. What contractor were you working for ? A. I was working

for the Interborough Rapid Transit Construction Company.

Q. Were you ever in the section operated by the United States

Realty and Improvement Company? A. No, sir, I was not in

that section.
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Q. Did you observe any aocidents down there? A. .Yes, sir;

I saw a man get killed on one occasion with, a hammer that they

drive the pipes to the underpinning.

Q. How did that happen? A. That happened by throwing a

chain over the top of the beam, and on the top of this beam was

an electric wire run across, and the chain with the vibration of

the rope running through wore the insulation off the wire and

sent the current through the chain, through the rope to the man
that was working the rope, and the man wasi holding the hammer

of say five to seven hundred pounds, the hammer that they drive

the pipes down with. He had hold of the hammer to keep it in

position when it is driving the pipe, in a way so that it won't

drive the pipe one way or the other, and the current struck througli

the rope into the hammer while he was holding it. Of course, the

man could not let go, nor the man 'at the rope could not let go.

Finally the hammer was going and the machine going, and the

hammer struck the man and killed liim.

Q. Was the rope wet ? A. Well, ifl was wet with oil, the oil

from the pulleys, you see, would attract the electricity, and then

his hammer was also wet.

Q. ISTow, what was the next fatal accident ? A. It was on the

same principal; just the very same.

Q. Anotlier man killed ? A. Just the very same way, sir.

Q. How many men did you see killed ? A. I saw two killed

and one injured, all in the same way.

Q. AVas the insulation worn off the wires? A. It was. You

see, the insulation was worn oft' the wires that pulled through the

snatch box and that is the way they worked the rope to drive the

hammer on the machine on top. I will explain to you for what

underpinning they drove these pipes, for the underpinning of the

elevated structure, right from the Battery up to whatever street

it continued to on that route. Well, they drove pipes down there

and then filled them with concrete, and that is what they used

the hammer for. Then tliey had to put fromi three to four snatch

boxes to run the weight. The weight would not come in contact

wi th anything else, to run it right in the center.

Q. What did you observe about the und'erpinning? A. Well,

when there was a great rain stonn, of course, the water would
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run down in there and wask away the dirt Hnderneatli, and, o±

ccarse, they would not have time,, just at that time, to put a new

post in. They put dirt under instead.

Q. Did you see any sagging of the superstructure over the

imderpinning ? A. You -v\ ould see it dTop naturally.

Q. Were you ever in the section operated by the United States

Realty Company ? A. 'So, sir.

Q. Did you know any men that were in it? A. ~No, sir.

Senator Thompson.—^What do you know about the under-

pinning ?

A. Because I worked do'wn there.

Senator Thompson.—Was it the underpinning of the Realty

Construction Company ?

Mr. Moss.— ^o, this relates to some of the sections where the

cave-in occurred, but I want to develop the suggestion aa to how
the inspector inspected.

Q. Did you know Public Service inspectors when you saw

them ? A. There was only one Public Service inspector who in-

spected on that section, that was all, only one.

Q. How often did you see them ? A. Any time you came on

top, up on the street.

Q. But he was not down on the work ? A. Not unless you went

up and told him there was something the matter and he would

g'o down and see it and them gt> away and you would never see

him again.

Q. How long did you observe that condition? A. I was there

about six or seven months.

Q. What months of the year was that, about? A. Well, let

me see.

Q. Spring-time, summertime or wintertime? A. It was in the

winter months.

Q. How many times in that period did you see the Public

Service inspector down where the work was being done? A.

Twice.

Q. What kind of work were you doing? A. I was on the

underpinning, helping with the timber.

A 38
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Q. That was the timber that was relied upon to hold up the

structure upon which people walked and cars traveled and wagons

ran ? A. Yes.

Q. If it was not put up right that might fall down ? A. Yes,

certainly.

Q. What did you see the inspector do when he was there ? A.

He did not do anything.

Q. Those two times you saw him what was he doing? A. He
was up on the street.

Q. You saw him twice, what was he doing ? A. He was walk-

ing around. Somebody must have fetched him down. I fetched

him down on one occasion on a burst.

Q. A water main ? A. Yes, sir.

Q. Then you had to tell him up above that a water main had

burst? A. Yes, sir.

Q. What was the occasion of his being down the other time?

A. On a gas leak.

Q. Did you bring him down there ? A. No, sir, one of the other

laborers fetched him down.

Q. Were there any other public officers inspecting ? A. No, sir.

Q. Any representative of the fire department? A. No, sir, I

have never seen any one.

Q. Who gave any orders about putting the dirt under liiose

timbers where it was washed out? A. The timberman himself

did that.

Q. What was that ? A. Mr. FitziGerald.

Mr. Moss.— Of Course, Mr. Chairman, it is obvious that there

is no reflection on the District Attorney in any of this testimony.

John L. Swayze:

Examination by Mr. Frank B. Moss (Witness is sworn) :

Q. Mr. Swayze, you are counsel for the Edison Company? A
I am general counsel of the New York Telephone Company.

Q. Are you familiar with the matter of listening-in on wires

in this city ? A. I am familiar with it, yes, sir.

Q. What is the term that you use in describing that operation ?

A. It is described as bridging over, described as wire tapping and
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described as censoring, any one of the terms meaning the same

thing.

Q. Has there been a listening-in on the wires by any of the

public authorities of New York City -Luider any practice that has

been understood and recognized? A. Yes, by the department of

police.

Q. By any other department ? A. I do not find any record that

shows that any other department has been listening-in. There has

been information asked by the district attorney's oific© both in

Kings county and in New York county, but there were statements

made that there was listening-im by the attorney's office, but the

general praceice of listening-in has been by the department of

police.

I have prepared a statement, not with liie idea of following it,

but with the idea that I could state the situation, and if it is not

abhorrent to the practice of this Committee, I should be very glad

to proceed, because I have gathered certain evidence correlated

to the whole subject.

Q. I think that is a good idea. A. I am making a statement

from which I am going to testify.

Senator Thompson.—- May I see the statement ?

A. Certainly.

Q. I suppose that follows the line of the conversation that you

had with Senator Thompson? A. Surely.

Q. I think it i^ proper to put upon the record that Mr. Swayze

has been in conference with the Chairman of the Committee, so

that between us we have a general idea of the facts that are within

your knowledge, and I would be glad to have you follow the docu-

ment you have prepared and we will ask questions. A. I do not

see any objection to the counsel seeing it.

Senator Thompson.— I do not believe that the Chair will take

any position that we will limit Mr. Swayze in any way.

Q. For my part I would like to have him say what he wants to

say and if there are other matters that we want, we will question

him. A. The practice of wire tapping or listening-in goes back to

about the year 189i5, so far as I am able to determine by any
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investigation, that is, by hearsay, back of practically 1914. Orig-

inally it was done in rather a loose and informal way upon a mere

verbal request and no record was made of it. In 1895 a law was

passed which is known as section 5:5:2 of the Penal Code, with the

title: " Divulging the Contents of Telegraphic or Telephonic Mes-

sages." With the consent of counsel I would like to read that

into the record. (Mr. Swayze reads section 552 of the Penal

Code.) The company interpreted that law to impose npon it a

general duty to aid and assist public officials in the detection of

criminals, in the apprehension of criminals, and in the conviction

of criminals. This statute has never, so far as I am able to learn,

been interpreted by any judicial body of this State, hut a decision

was handed down in April, 1916, by Judge Mullen of the Supreme

Court in the ease of the People against the New York Telephone

Company on the relation of Gottsegen, who kept a cigar store at

5244 Third avenue. This is a decision of the court as it appeared

in the New York Law Journal as of April 12, 1916. Application

for peremptory w rit of mandamus to compel respondent company

to furnish telephone service to the petitioner who conducts a cigar

store at 3244 Third avenue, Bronx. The respondent tali:es no

direct part. The city intervenes and takes opposition that the

police has reason to believe that the store was being used by certain

men as their headquarters, as the police made the telephone con-

nection with the store on the I7th and 18th days of March and

made elaborate note of the making of bets on race horses. The

affidavits of the police officers show conclusively that bookmaking

was conducted in the place. As the result of this the respondent

discontinued its service. I think the police were acting wboUy

within their power and that the respondent is not merely within

its right but that it would properly be subject to censor and re-

straint if it did restore service. It is quite as much the business

of the police to prevent crime as it is to arrest criminals. Indeed,

it must be obvious that the taking of preventive measures would

constitute the most important part of police work. If you need

any other statutes and cases, see 23 Appellate Division and 66

Appellate Division.

Q. That is a decision by Justice Mullen ? A. Yes. We have a

very large number of cases where the police request us to dis-
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continue the service, that is, take out the telephone instrument,

cut the wires or do something.

Senator Thompson.— Is this the first decision you have been

able to find ?

A. ISTo, we have had' quite a number of decisions, but we have

never had one which is so mulch in evidence .as this.

Q. This is Justice Mullen, the gentleman who was formerly

the .Mayor's partaer? lA. I so understand. We have a large

number of eases where the police request us to discontinue service,

in fact the general solicitor's office of the New York Telephone

Company, which is an office which has more direct charge of the

trial work of the company, has a man, a large part of whose duty

is to go in and fight cases of this kind and protect the interests of

the company. Almost invariably where we refuse service, there

is a demand made by the subscriber to renew the service. Of
course we are required to supply service to all alike, and the police

department and the city government desire that we take the

matter up and fight it. There was no -particular interest any

more than the putting in of the sei-vice, and with the business we
have in New York it is rather a trivial matter. The amount in-

volved in the figiht is more serious to us than the service, and in

that case it is evident from the decision of the court that the police

did listen in on the wire, evidently by a tap.

Q. That is, without going through your formal practice? A.

No, they have evidently had a tap made with our consent. I

have not checked that up to see. The position taken by Judge

Mullen in the 'Gottsegen case was very sweeping and was in ac-

cordance with the position that had been taken by our own legal

department. The practice of tapping wires went on, and as every-

thing in a great corporation at some times comes up, it was looked

into and was decided about two years ago that some check should

be put upon it so that we could prevent it from running wild.

Recognizing, as we did, that it was a very serious matter, that

whatever justification we had for aiding in the detection of crime

or the enforcement of the criminal laws, if the police or any other

officer should use it for a private purpose, it would create an ir-

reparable damage upon the company. The company was deriving
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no profit froan the matter at all. It did extra work, but was- never

compensated. So an arrangement was made witli the then com-

missioner of police, Mr. "Woods, that we should have a letter in,

every case requesting the cooperation of the company, and stat-

ing that the purpose of the cooperation was in order to aid in

enforcing the criminal laws. That was to be signed by some

officer, detailed by Mr. Woods, generally and acting detective

sergeant of some grade and to be endorsed and approved by Mr.

Woods or by some of his assistants if Mr. Woods was absent. The

form in which that appeared was addressed to our general man-

ager or some other official and ran

:

" Sir.— I have reason tio believe that the following tele-

phone is being used for criminal purposes and respectfully

request your cooperation in investigating the same."

Then appears the signature of the detective sergeant, or who-

ever the officer was, and the signature of Mr. Woods with his

official title, and a line on it showing the number (the designa-

tion was purely by number and the central office, as, for instance,

Bushwick 797).

Q. That is, they would not specify anybody's name? A. ISTo.

Q. Has it been your practice since the matter was systematized

two years ago, to have the signature of the police commissioner

upon every application for listening in that wate granted ? A.

That is the routine we have es,tabliahed and that is the practice

we have followed, and the only exception made to that practice—
and that was not ai permanent exception— was that where the

police would come to us late in the afternoon and say that they

had an emergency case ; the detective sergeant would then sign it.

We would then set up the tapped form and ,he would supply us

tit a very early date with the approval of the police (commissioner.

Q. You are able to show the police commissioner's signature

for all the listening that has occnrred in the last two years ? A.

Absolutely correct.

Q. Did you take any measure to be informed when these re-

quests were made, whether the police had proof that crime had

been committed ? A. ISTo, sir.

Q. Then it is quite possible, indeed probable, that in many of
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these cases that crime had not been committed, at least there was

no proof that crime had been committed but there was a listening

in upon supposition. A. 'That is almost self-evident, Mr. Moss,

from an examination of the record, tihat a great many cases of

listening in appeared^ which did not " pan out " as the police had

expected. That must necessarily be the calse.

Q. D*o you think that the provision of law wbich you have

cited, section 552, is a sanction for tbe practice of listening-in

where crime is suspected rather than where crime has been proved

to be committed ? A. I have always refrained from taking any

decided decision on section 5i5l2 for the reason that it never had

.been interpreted by a court. It was so seriouis a matter that I

did not think the opinion of any lawyer was sufficient to pass upon

a question so serious as that was. Personally, I believe that that

law is laid down as the general public policy of tbe State, whether

the expressed provision of the penal statutes are sufficient or not,

that it is our duty to aid the police in listening-in' or in whatever

,way to detect crime.

Q. On supposition or upon allegation by them that there is

supposition ? A. Yes.

Q. Do you not claim tbat the decision of Judge Mullen in-

terprets section 552, do you? A. I do not.

Q. Judge Mullen's decision in the main part of it was holding

jou harmless for refusing to give service to these people? A.

Yes, and saying that we had performed our duty.

Q. You were upheld in refusing service for these people in a

case wbere there was positive proof that the law was violated ?

A. Yes.

Q. What about the police, through overzeal or political in-

fluence, saying to' you, we suspect, when there is no real ground

for it ? A. I have taken the position on that that the minute we

exercise a discretion, except in a manifestly clear case where a

name of such prominence appeared that it would be out of all

reason, or the location would be such that the telephone company

could not set itself up as an arbiter in that matter.

Q. Suppose an individual who is not prominent, but who is

nevertheless respectable, suppose an individual is a woman, re-

spectable, and her home, we will say, is put under surveillance at
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the request of the police department, do you ever look into such

a case ? A. We do not.

Q. Supposing you had the name of Mrs. John Smith, residing

for instance at 115 East Thirty-fifth street, we will say— now
she is not socially prominent 'about the neighborhood is a good

neighborhood— it loobs like a respectable neighborhood— and the

presumptions are that that woman is a lady and not criminal, do

you do anything about a case like that ? A. We do not.

Q. How do you draw your line ? How do you draw your line

as to the people you inquire aibout ? A. We never have heen com-

pelled to draw the line. Where that line could be drawn I do^ not

know.

Q. Supposing you were asked' to give a wire on a law firm, a

law firm that has not been hauled up before the Bar Association,

and it has as good a reputation as lawyers can have, what would

you do about that? A. Suppose that it did not occur very fre-

quently and that it was not the name of very prominent people in

New York, it would be put up and tapped.

Q. Which is a prominent law firm ? If it was a law firm like

Delanoey ISTicoll or Mr. Moss, you would ask questions about it

before you would do it ? A. Yes, sir ; that is very nebulous, that

proposition.

Q. It is inaccurate, is it not? A. It is inaccurate. It is not

in proper shape. Our first step was to obtain the authorization

from Mr. Woods, and we watched it. The result of our watching

was that the police were not us.ing it excessively, nor did it seem

to us unreasona'bly. I think that is shown by the fact that since

the first of January, 1913, until the present time there have been

only 35'0 taps— that may run a few over or a few under— put

altogether by the police department, although we have in the city

350,000 subscribers.

Q. That is, 3'50' taps in two years'? A. In a year and a half.

And we have 64s0.,000 telephones' in the city at the present time.

There were on yesterday afternoon, the last I heard, twenty-five

taps.

Q. I do not mean to interrupt your line of thought. A. You

do not interrupt me. We recognized 'before the tapping trouble

broke, because we discovered that under the system there had been
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tapped a wire that should have ibeen stopped or some inquiry

should have been made. Then for the first time it was brought

to me. As the man in charge of the legal affairs of the company,

I commenced to try to work out some method of checking it up.

Q. Will you please give us a, little more information ? Why
did you come to the conclusion that that tap should not have been

made ? A. Because he occupied a position— upon our examining

what name was attached to the number we found he occupied a

professional position in the community— which of itself should

have put us on the inquiry, we thought. N"ot necessarily that his

professional position relieved him of any position of crime, but it

was enough to put us on our inquiry. Then I was confronted with

the proposition which you have touched on.

Q. When you looked into that matter did you find it was' a case

Avhere interference should not have been made ? A. I cannot say.

We know nothing as a result of any tap, except that we read in

the newspapers that some gang of thieves have been found or that

a murderer has been captured.

Q. There is no public report of this being made at all ? A. Iso,

sir. A letter comes to us from the police commissioner, and we
put on the tap. Then the polioei is able to listen to all incoming

and outgoing conversations from the time the tap is put on until

the police order that tap removed. We have nothing whatever to

do with it. We know nothing of what passes over the line. They

simply notify us that they no longer desire to have the tap, and

we remove the tap. We obtain the information then from the

public press; we are in the same position as any other public

citizen. The police tell us that some man accused of murder has

been captured, men accused of murder have been convicted, thieves

have been apprehended, gangs of thieves indulging in systematic

robbery in the commercial district, the downtown drygoods dis-

trict, have been found, but we know nothing as to whether that is

so or not. We do know that we have put on taps and we are

satisfied through the daily newspapers. It has been of great assist-

ance to the police. That bringsi me to the telephone company's

position on that sort of matter.

Q. Before you get to that, I suppose the police departments

of some other cities make similar requests upon you ? A. As
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far as I have been able to learn there has been no request from
the police departments of any other cities except here in Greater

New York.

Q. Of all the police department in Greater New York, none

but the New York police ? A. None. I mean New York State.

Q. Would it be brought to your attention if there were such

requests ? A. It would not except within the last few months

or within the last year.

Q. Have you any record of any such requests from other

cities ? A. I am pretty certain we have not, because with the

publicity that has been given to this thing, our people in the

field would have been sending in their records and we have no

such records.

Q. You are the man in the company that has been particularly

looking after this subject of late ? A. Yes, formerly it was in

other hands, but I 'ami looking after it now and will look after

it in the future.

Q. Is there any reason why you should not tell the case where

you thought there should not have been a tap without your in-

quiry? A. No, I bave no particular' objection. It was Father

Farrell's wire. If it had come to me that it was the wire of

Father Farrell, I would have been on my inquiry and looked

into it.

Q. What is the longest time that any one wire has been

tapped ? A. I could not tell you.

Q. While you are speaking of that, I refer you to the tapping

of the wire of the law firm of Seymour & Seymour. Did you

understand that that tap was made upon suspicion that a crime

was being committed ? A. We had the same letter on Seymour

& Seymour as we had on anything else. That is all we had to

guide us.

Q. Their wire is included among those that were tapped ? A.

Now, you have come to a point, Mr. Moss, where I would like

to take this position. If we go into the names of people included

in these 350, a serious damage will be done to some people

who I believe never have been guilty of any crime. I don't

thinik that it will serve the ends of this Committee, which I

understand is an investigation to see what changes ought to be

made in the Public Service Law.
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Senator Thompson.— Mr. Moss, if you feel that you should

make inquiry about th.ese names and Mr. Swayze takes his stand,

we will take it up at the executive session.

Mr. Moss.— All right, we will do that.

A. I understand that the purpose of this is to determine that,

in the opinion of this Committee, should be done to improve the

Public Service Commission Law in New York State. The
Public Service Commission Law gives to the Second District

Commission a power over the rules, regulations, practices and
service of the telephone company. I recognize, to say at least,

that tbat would come within the view of the work of this Com-
mittee, but I can't see how the giving of the names of these

individuals will give any assistance to tbe Committee in obtain-

ing the information which they want. I have stated the prac-

tice that has prevailed, the number of taps that have been made,

and the general way in whicb the telephone company has carried

it on, and how saying that Mrs. John Smith, of any address,

had her wire tapped, will aid you I cannot see.

Q. It was not my intention, when I mentioned a particular

name a minute ago, to begin and ask a lot of manes. A. I did

not suppose it was.

Q. The Chairman and myself and you have been in some

conversation and we know each other's views on that subject,

but the reason why I mentioned the name of Seymour & Sey-

mour was that I wanted to draw from you if possible whether

any effort was made to difFerentia'te between an inquiry in

original matters and an inquiry that had relation entirely to

commercial matters.

Mr. Seymour is in the room and I would not have mentioned

his name without bis consent. That is a matter that has come up.

A. I will meet that. I did not catch your drift.

Q. I could not have mentioned them, except that a member of the

firm is in the room. I think it would be very unwise to mention

names generally from the list because it might subject persons

to suspicion and criticism who were perfectly innocent of any

wrong doing. A. We made an inflexible and invariable rule that

only in criminal eases shall we provide this information which
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is obtained by means of tapping, censoring, and so forth. There

is another class of inforraation

Q. Upon that you rely absolutely upon the 0. K. of the

police commissioner, you assume that is its purpose? A. Ex-

actly. We have applications almost weekly from people who
want to obtain information over telephoine wires for private,

commercial, political and other purposes. There is an invariable

rule that we will never supply that information except in crim-

inal cases, and that rule I do not believe is ever broken, and if

it was broken and any man in the organization was discovered

to have used his position in the organization to supply such in-

formation, he would lose his position immediately. The

operators that handle our calls literally handle millions of calls

a day. We have set down our regnilar rules, called the " General

Regulations for Operators." On page 7 appears under Secrecy

of Telephonic Communications the following (Exhibit 3) :

'' The attention of operators is called to the fact that the

law malkes it an offense punishable by fine or imprisonment

to violate the secrecy of telephonic communications. All

employees are accordingly forbidden to divulge any informa-

tion obtained regarding communications between users of

the telephone and are cautioned against listening unneces-

sarily on connections."

Senator Thompson.— This section 552 simply affects a clerk,

operator or messenger or an employee who divulges in the first

place the nature of telephonic or telegraphic despatch. That

is the first part of section 11. Then any person occupying a

position in the telegraph office who refuses to deliver a telegraph

or telephone message except when it is in relation to unlawful

business That is the second part of it. ISTow, the third

part of it is that when it shall appear tlian an offense at law

or an unlawful business or traffic is being carried on, then it

shall be the duty of the corporation or employee to furnish to

any public officer all information in their possession relating to

said unlawful business.

ISTow, as I read this section, it simply implies that when it

shall first appear that there is an offense at law or unlawful
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business and traiEc being carried on or conducted, then it be-

comes your duty to furnish the public officer any information
relating to the unlawful business that is in your possession. I
don't believe that that means that you should furnish the con-

versation that is in your possession. You don't have possession
of the information that is carried over the wire.

A. No.

Senator Thompson.— Nq^^ ^j^^t is my interpretation of this

law and everybody else is welcome to take their own.

A. I only go so far, Senator, on that interpretation to say

that it seems to me that there is a declaration of the public

policy of the State that the corporations should aid. ISTow, how
we are to aid in the identification of the criminal I do not. know,
and I do not know what was meant by it. That law was drawn
originally in 1895 when the development of the telephone busi-

ness was very much smaller than it is to-day.

Senator Thompson.— The law reads as though it were drawn

by one of your lineman.

A. It was not. We do not have lineman draw up our laws.

We recognize that a telephone company was incorporated as a

telegraph company, and it was not until after 1895 that we com-

menced to grow. The statute mixes up telegraph dispatches with

telephone communication in a way that it is hard to separate them.

I grant you that, but I do not think that law) did by its terms

seem to recognize the public policy of the State to follow on as to

the effort of the telephone company in guarding the messages that

pass over the lines. We also' have posted in each office where the

operators worked, framed, hung up, a notice to employees which

reads as follows:

(Mr. Swayze reads notice to employees, which is marked Ex-

hibit 1.)

Our operators when they come into our employ are put into a

training school, and after having been there they are put on boards

and generally trained for their work. In the course of this train-

ing they are instructed always not to violate the secrecy of tele-

phonic messages, and it is well understood that any operator who
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shall divulge will be subject to immediate discharge. Now, there

has been more or less misunderstanding and misapprehension in

the minds of thei puiblic regarding what we know as our test or

listening-in board, which is situated at 5'8 West Houston streiet.

At that address we have a board where our employees are con-

tinually engaged) in picking up wires, testing them, listening to

conversations long enough to test for the purpose of seeing whether

the operators are performing their work properly and skilfully

and I have here a sample copy of one of the listening-in tests on

information call, which we would like to exhibit also. (Listen-

ing-in call in information test, marked Exhibit 2.) The general

purport of it is that it shows the line, and it shows the length of

time that elapses between the calling and the answer, it has a

blank to show whether the answer was improper, failure to repeat

and various other things that go with service. You appreciate

that in ISfew York we must keep service up to the very highest

service, it must be quick, efficient, and particularly is that so in

the downtown district. It may be of interest to you to know that

to take a girl from the residence district who may be the most

efficient on that board and take her down to Wall Street and she

is an absolute failure, and you take a girl from the downtown

board and put her on the uptown board and she goes to pieces.

We try to hedge around the whole matter in every way possible

to prevent any information that may be used for blackmail, for

private purposes or anything of that kind. I hope that we have

met with success. I am inclined to believe that we have. I would

like to say that from the time that we made the arrangement with

Commissioner Woods till the present time we feel that we have

acted in the best manner possible, and that there never has been

an attempt so far as we know, certainly until this late unpleasant-

ness, where there was any justification for criticism of what they

desired. Now, as to the secrecy of the wires: As the business

has developed, and particularly in New York, with the large apart-

ment houses uptown, where everybody is served through a private

branch exchange, and 'before their calls go through our central

office they pass through that exchange handled by an operator of

the apartment house, and the same thing holds as to the private

enterprises downtown, the minute they insert anybody between
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our central office and their point of calling they have thereby elimi-

nated to a certain extent privacy and secrecy of their wires, and
as the 'business has grown that has' increased. There has been a

good deal of talk about detective agencies being able to co-operate

with the telephone company in getting on wires. That is' absolutely

untrue. They cannot, nor can any other individual, with this pos-

sible exception, that where a man hasi a large internal system of

his own and desires to oheck up his employees, we consider that he

has a perfect right to check up.

Senator Thompson.— 'For instajice, a man has a big building

with five hundred telephones and he wants to tap up his wires, you

do not think that is any of your business ?

A. Not as long as that is on his own system.

Senator Thompson.— For instance, if I was in a big building

and the landlord wanted to get me tapped, why, he could do it and

you need not know anything about it, and could do it even if you

were trying to prevent him.

A. Yes. We cannot stop him.

Senator Thompson.— Otherwise, when Mr. Detective Agency

says that h© can tap any wire there is, he has fooled the public.

A. If the public believes him, he has fooled them. I will ex-

plain that to you. Every big office building downtown is a honey-

comb of telephone wires. It is a trite saying that without the

telephone and the elevator New York would not have room on the

street for people. Now, you take .an old building of old-fashioned

construction and the wires are of very easy access, much easier

than they are in any of these big buildings. A man in order to

tap a wire in any big building imust have first access, opportunity,

which can only be obtained by collusion with some employee in

the building, must then be able to find the wire of the man that

he wants' to tap, and, having found it, he must be able to carry

it from that point to some other point. He has to conceal his tap

wire, and while it is possible in a modern up-to-date office building,

with the wires concealed behind cement walls, it is almost outside

the line of probability, and 'besides that the City of New York

has all its wires carried in underground conduits, and they must
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get access in some way to a circuit in aji underground conduit. As
the business has gone on there have been developed men who under-

stand the telephone business. I have no doubt that you can go

out on the street and find a mian who can tell you how to do the

tapping, but you have to have all these opportunities, and it is

perfectly amazing to find how few complaints we have of people

who even suspect their wires have 'been tapped. Of course, of

late, the people whose bill's have been unpaid have given us as a

reason that their wires have been tapped, and, therefore, they

refuse to pay ; they say that they have not gotten tlie service that

they bought. W© are bound to have those troubles. We expect

that. We have three hundred and fifty thousand subscribers. I

think I am pretty nearly through.

Q. Can the subscriber see or know anything about the tapping ?

A. He cannot.

Q. Would an expert know that his wire was being tapped?

A. ISTo, sir. We cannot tell by our listening-in test if it is properly

made.

Q. Now, these messages are intercepted for the police. Do you

mind telling us— I do not ask for the location, but the method ?

A. They have a room located at some convenient spot, entirely

disconnected with our building, and which from a certain position

on their switchboard— I think it is either tw-elve or fourteen posi-

tions— they indicate to us that they w^ant the tap to run to such

a position, and they have someone there who listens in, and, I be-

lieve, takes stenographic reports.

Q. How does the operator work ? A. She sits with the receiver

and when the bell of any tapped wire rings

Q. How does it get down to the room that is being used by the

police ? A. We bridge it across.

Q. Who ? A. The telephone company cuts in by putting a

wire across from the police wire, which runs to their private switch-

board from the wire of the person they want tapped, so that any-

one calling in is put on the tapped party's wire, and that imme-

diately ties them up through the tap to the police wire ruiming

into their private board.

Q. Now, you showed to the Chairman of the Committee a list

of the wires that had been tapped in the last year and a half.
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Did that list show all of the tapping that has been made? A.
Yes, sir, by the police commissioner.

Q. And will jou furnish to the Chairman of the Committee,
not for public use, but for his own use, a copy of it ? A. Yes,

sir, if in the executive session you decide you want it. I would
like to have an opportunity t<y appear before tlie executive com-

mittee.

Q. What I want to get for the Chairman is a record that

would be a protection to him and to this Committee as between

this Committee and your company, not for public use, for I

think I have intimated the reason why names should not be pub-

lished, but so that this Committee should be protected in the

investigation which it is asking. A. I will do th.at, as I have

tried, in behalf of the instructions of the company, to co-operate

with you in every way.

Q. I want to get upon the record here, for the protection of

this Committee, a statement from you that you have exhibited

to us all' the calls or all the connections that have been made, and

I want to have within the reach of this Committee as proof, if

it should ever become necessary to make it, that we have what

you have sworn to as the correct record. A. I will assist you.

I will go 'before you in the executive committee, give you my
reason, and if you then decide that this Committee desires to

have it in their possession, I will do it.

Q. Have you 'ever considered, for the protection of the public,

whether the persons in charge of switchboards in various places

ought not to be employed' by the company, or at least under the

rules of the company, for the protection of the public ? A. Yes,

we have considered that. We believe that service of the public

at the large hotel and the large apartment house would be a good

deal better, or at least could be improved, if they would taike

operators trained by us.

Q. I don't speak of the training, I speak of the protection.

Senator Thompson.— I will give you a little legal advice,

which is that should they furnish their operators to do the listen-

ing-in on these taps, that might render them personally liable.
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Mr. Moss.— I am speaking of the general service— hotel

service.

A. We are having all to do with taps that V7e want to have.

Q. Mr. Swayze, there is a bureau in your systemi in which

operators listen-in ? A. Only the one I have described there on

Houston street.

Q. I am not speaking of the police. A. Only as a routine

matter for the protection of the service, and I have here the

statement made by the operating vice-president of the company

in regard to that very matter, which appears in the World this

morning. I am perfectly willing to incorporate it as part of my
testimony. This appears in the morning World of Wednesday,

May 17, 1916, on the first page. This is Mr. R. F. Thurber,

vice-president of the company, and I would say that in an inter-

view given out to the World, which he this morning told me was

correctly quoted by the World, he said as follows

:

" The bureau for routine observation of telephone service

is located in one of the company's buildings, No. 58 West

Houston street. The Observation Board, which accommo-

dates about fifteen service observers., is installed in the

premises, aii,d from' this circuits are extended to all the

other central offi'oes in Manhattan and the Bronx.

A separate board for a similar purpose is established in

one of the Brooklyn Central Offices for the observation of

the service in Brooklyn and Queens.

These boards, or their equivalent, have been an integral

part of the telephone service for a good many years. Their

object is to permit the observers to record the time elements

and the general efficiency of the work done by the opera-

tors— not only those who answer the subscribers' calls, but

information operators and others of whom the public has

no knowledge.

The observers listen successively on many lines ; a certain

group of lines, selected arbitrarily, is observed in the morn-

ing, another group in the afternoon. The lines selected are

those answered by many different operators, the object

being to observe the efficiency of the operafcoi's' work and
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to time the different elementB wbich go with the telephone

service, such as the times it takes the operator to answer

after the signal is received, the time it takes the called party

to answer, the time it takes the operator to disconnect, etc.

These operators make no records whatever of anything

other than the service elements above described and record

nothing relating to telephone conversations.

The system I have described has no relation whatever to

the privileges accorded to the Police Department. Any
records of conversation reported by the Police Department
have been made by that department's own employee."

Q. ]\Ir. Chairman, in consenting that any part of this matter

shall be talken up in the executive session, I want to say clearly,

so it can't be misunderstood, that I am sure w© have no disposi-

tion to hide in the eixecutive session anything that has a public

bearing whatever. The only reason why I consent is that there

is upon the list of names, as we saw it, a large number of names,

some of whom probably are respectable people, and as the sug-

gestion is that these police taps are made for the purpose of

preventing crime, we might unwittingly expose persons who
could not easily defend thenuselves from suspicion by recklessly

throwing their names' before the public. It is only with that

view that I make my recommendation that we go into executive

session over the list that contains names. A. May I add to that

other distinct class of the) existing twenty-five taps we have

disclosed ?

Q. You mean in a case where there are criminals in active

oj>eration, and if their names were published it might prevent

their capture? A. Yes, sir.

I have a short statement I would like to make at the end.

The New York Telephone Company has never derived any bene-

fit, financial or otherwise, from this tapping of wires. It has

been a matter of very serious disturbance to us. It is a matter

that we wotdd like very much to be relieved from and we would

be very glad to co-operate with the Chairman and this Committee

in the passing of a law and the preparation of a law which will

stop entirely all espionage on wires. It will relieve us from
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what we consider to be a very serious burden and detriment te us.

There are certain matters such as are brought up by our service

tests, that it isi imperative that in order to maintain the service

that we do things of tbat kind. A bill was presented, the

Burlingame Bill, which was so general and' sweeping in its terms

that it might have made it a crime for any of our people to

listen-in on those wires in order that they might find out whether

the wires were repaired or not. So that I will give any assistance

to this Committee, because of tbe' seriousness of the situation,

the great aid that it is to the police department, the benefits that

have been derived by the general public by the conviction of

criminals, and preventing of crime, and in apprehending crim-

inals is so great, that the New York Telephone Company does

not feel that it can justify itself in refusing to aid in the ad-

ministering of justice.

Q. Mr. Swayze, are you quite clear in your recollection that

no private agency, as far as any knowledge has come to you

A. I have taken very great pains during this whole proceeding

to inquire of those who are acquainted, I have been with the

executive ofEcers in charge of the operation, I am assured by

them that that is an actual fact not subject to any qualification

as I have made here to-day. I would like to express my appre-

ciation of your kindness in letting me present this on behalf of

the company in the way we have. The company certainly feels

that it has been given a full, fair opportunity to state its posi-

tion in this whole matter.

]\Ir Seymouk is sworn

:

Q. Mr. S'eymour, are you a member of the law firm of Sey-

mour & Seymour ? A. I am.

Q. Is your brother another member of the firm, with District

Attorney Swann at this time ? A. I understand so.

Q. He left to gO' there? A. Yes.

Q. Were you aware that your wire had beten tapped ? A. Not

until that statement was made this morning by Mr. Swayze,

except through the newspapers.

Q. What was the oeassion of your brother's going to the dis-

trict attorney this morning? A. We had no information, wfe

went to see what information he had.
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Q. I Tind^rstand, but what instances had occurred in your

business wliicli led your brother to go to Mr. Swann ? A. We
saw by the newspapers, and Mr. Swann told us that he had in-

formation to show that our wires had been tapped and a dicta-

phone had been put in our office.

Q. When did you see that? A. Three or four weeks ago.

Q. What is the information that came to you as to the cir-

cumstances which led to the tapping of your wire? A. The
O'Farrell Detective Agency had two men at our office four or five

weeks ago who said that our wires had been tapped and a dicta-

phone had been established there.

Q. Under what circumstances ? A. That I do not know. We
do not believe it. They asked if they could investigate for them-

selves and see whether any dictaphone had been established there,

,and they did so.

Q. Who did he say was interested in tapping the wires?

Give the conversation as nearly as you can. A. As to the tap-

ping of the wires I do not know, but it was said that Mr. Burns,

the Bums agency, had established a dictaphone in our office and

had been there and looked over our papers evening after evening

in the office and' we did not belierv© it, and they came in and

looked around and came the next day and found no indication

of any dictagraph or anything the matter with the wires. Then

it seems that they went to Mr. Swann, the district attorney, and

told him that Mr. Burns had established a dictaphone and tapped

our wires. It is said that the district attorney immediately sent

for Mr. Burns and he admitted that be had established a dicta-

phone in our office and tapped our wires. Then we did not

believe it.

Q. Well, now, was this wire or this tapping of your wire, or

whatever it was, was it connected with any criminal investi-

gation ? A. Xone whatever, nor any shadow or the faintest

indication of one.

Q. Did you see your wires? A. Yes., sir.

Q. Tell what the circumstances are that led up to this. A. A
large transaction was going on in our offilce and) went on.

Q. Commercial transaction? A. A business transaction in

regard to munitions and arms for the Allies, in which large

interests were engaged on both sides.
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Q. Were the Morgan interests involtvedi? A. I do not know.

It lasted six weeks, and in the course of that six weeiks my brother

and our clients were down at the Morgan office five or six times

in conference with the heads of the firm. I do not know what

interest they had in it, except that it was said that they had a

financial interest back of the opposing parties who were negotia-

ting this contract. The matter is with our clients.

Q. It was a matter where your clients might get the contract

or the (Morgans might get it, was it not something like that ? A.

It was an executed contract. Thei Morgans have part of the

payment of it. They had a financial interest as we understood

it in the party that was not our client and was dealing with our

client.

Q. So far as the contract was concerned, it was a contract

wherein the Morgans might have an interest ? A. Yes.

Q. ISTow, was it in connection with that that you understand that

the Bums Agency had some activity ? A. I cannot say that.

Q. Where did they come in ? A. That I do not know. I never

believed that there was a big concern in the city or State of New
York that would put a dictaphone in a private law office, and I

do not Ihink so now.

Q. Did O'Farrell state to you who had employed Bums ? A.

No. We do not know and that is the main thing we want. We
are making a very careful investigation. We do not care who

put the dictaphone in or who tapped the wires so far as the detec-

tive agencies are concerned. We desire to know who employed the

detective agency.

Q. The fact is that there was a tap put on your wire through

the police department; that is the fact? A. The newspapers

say so.

Q. That is the fact ; I have seen it ; at least, I have seen the

order for it, signed by Commis/sioner Wood. Now, the only inter-

est that we have in this is whether a police order made fO'r the

specific purpose of detecting crime has been used in a matter that

is not criminal. A. Of course, it has if it has 'been used at all.

There is absolutely no possibility of its having been legitimately

used in our office in this matter or any other m.atter to detect

crime, and I do not think that anybody said it was there to detect
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cnme. Anybody who was using this detection of crime pretense

used it as- a throw-off to mislead somebody, because if it was' there

for the only purpose it could be there for it was not to detect

crime, and it conies down to one of two people.

Q. What do you mean by that ? A. I mean that the dictaphone

was put in there by interests that desired to know what was going

on in these matters.

Q. What do you mean, one of two people ? A. I mean one of

two corporations. I do not wish to tell that now. The circum.-

stances would show that nobody 'but two interests would desire to

put a dictaphone in our office.

Q. Those are commercial interests? A. Tes. They are com-

mercial and business interests.

Q. Well, do you know whether any progress has been made in

the district attorney's office upon the inquiries that you have made
there or your brother has made? A. I only know that the dis-

trict attorney says that a dictaphone was put in and the wires

were tapped, and our efforts have been to ascertain who was back

of it all as a principal.

Q. Has any official been taken or promised by the district attor-

ney ? A. He has promised to prosecute if we make a complaint.

Q. That is where the matter stands now? A. No.

Q. Static anything else there is. A. We have asked the build-

ing to ascertain whether any person under the circumstances can

put a dictaphone in a tenants'' office in that building or tap their

wires, and they are now making an investigation and have em-

ployed counsel.

Q. Your offices are in the very modem Equitable huilding?

A. Yes.

Q. Where they have all the protection for the wires in the

walls and ducts and everything else that can ibe? A. Yes.

Q. In comparing your own wires did you notice whether there

was a small wire running along the regular ^wires ? A. It was

taken out before we had any intimation that it had :been there.

Mr. O'Farrell said it had been there, but it had' been taken out

before. He looked and did not find any indication whatsoever.
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Feedeeick Seymour is sworn:

Q. Mr. Seymour, what is your age? A. I am on Ifhis side of

sixty.

Q. How long have you practiced law? A. I have practiced

law thirty-eight years.

Q. Are you a graduate of Yale University ? A. I am, in the

class of '75 and in the Law School of '78.

Q. Have you held public positions? A. I live in Connecticut.

I was State Senator in the deadlock session and on the Sterring

Committee. I was appointed United iStates. Commissioner of

Patents by Mr. Cleveland and served four years. I have practiced

patent law ever since in New York. I am a member of the bar

of the United States and the State of l^-ew York and of the State

of Connecticut.-

Q. If you must snj it yourself, you are a man whose reputation

has never been touched and have lived in the practice of the pro-

fession all these years without question and without suspicion ?

A. Yes. I want to say that I will spend the rest of my life in

finding out the principal who said that we are under suspicion on

any question of criminal operations ever having a shadow on

entrance in our office.

AFTEElSrOON SESSION.

Wednesday Afternoon, May 17, 1916.

Peederick Seymoue is sworn:

Q. Mr. Seymour, you are a member of the law firm of Seymour

& Seymour, are you ? A. I am.

Q. It was your brother that was a witness here this morning, I

believe ? A. Yes.

Q. How long have you been practicing law? A. Since 1883,

altogether, in the City of New York.

Q. What line of business have yO'U followed in the law ? A.

General practice, but largely to do with corporations.

Q. What is your first name ? A. Frederick -Seymour.

Q. I understand, Mr. Seymour, that you are willing to make a

complete statement and answer any questions that may be p'Ut
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regarding the matter of your wires? A. I am willing to make
a complete statement so far as matters conoern me personally, but
I shall not care to disclose matters affecting my clients.

Q. That is the usual lawyer's position. We are perfectly in

accordance with that.

Senator Thompson.— I understand that in justice to Mr. Sey-

mour .and his brother that Mr. Seymour, who was before this Com-
mittee before, came on his own volition. The Committee did not

send for him.

Mr. Moss.— Not exactly that. He was invited by telephone to

come here, but his going upon the stsL-nd. was not compelled by any

process.

Senator Thompson.— I simply say that because it was stated to

me that Mr. Seymour did not desire to have it known that his

wires were tapped or something of th.at sort.

Mr. Moss'.—-I do not think he has made any such statement.

This matter has been in the newspapers before. It was opened

up by the newspapers about three weeks ago, was it not ?

A. Yes.

Q. There is nothing in this matterexoept the facts ? Mr. Sey-

mour, realizing the desire that you bave not to involve your clients'

business in any statement tliat you make and understanding that

you are here not under any subpoena, but rather on your way to

the district attorney's ofBoe, and that you have the permission of

Judge Swann to stay here before you go to him, I am going" to

ask you in your own way to state that you know and what you

learned in your office concerning interference, wire tapping— all

about it ? A. About three or four weeks ago .a representative or

employee of O'Farrell's Detective Agency came into the ofSce and

said that mj- telephone wire was tapped and that there was a

detectaphone in my private office. I tfurned him loose in my own

office to find the| detectaphone if possible, but he was unable to

find any indications of it. There were two of them and they were

there for an hour or so. They persisted in saying that it had

been installed by Bums Detective Agency. They came back on

the following day and they were there for three hours without find-
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ing any evidence of a detectaphone. I treated tlie matter rather

lightly at that time. I thought they were mistaken, and up to

the present time there has been no indication developed in the

office that a detectaphone was installed there or that the wires

were tapped. There are witnesses who say that they have seen

the detectaphone there or saw it installed.

Q. You have control of the names of these witnesses ? A. The

district attorney, I think, has the names of all the witnesses.

Q. Someone furnished those names to him ? A. Yes. I think

they are principally from the O'Farrell; office. The matter was

almost forgotten until the newspapers took it up about three weeks

ago. 'Since that time I 'have devoted my efforts', not to running

down Bums or anybody else, but to find the people who paid for

d'oing it. And that isi my sole purpose now, to find those peoplfe.

I have some evidence, but not such as I ought to produce here,

because it would involve najmes -against whom I have no conclusive

proof.

iSenator Thompson.— Have you been to see the police commis-

sioner ?

A. I have not.

Mr. Moss.—Well, S'o far as you have any light upon this opera-

tion, does it involve any crime; any crime that the detectives or

police might be spying upon by tapping your wires ?

A. I do not know of anything, and I am sure there is nothing in

my office or in the office of the firm' of Seymour & Seymoiir of a

criminal nature. There are no criminal cases there. There are no

civil cases which involve of any conduct which would lead anyone

to suspect a crime. I know there is nothing there in which any

crimes are involved, directly or indirectly.

Q. From all the inquiries that you have made, without going

into them particularly at all, would they indicate to you, so far as

you have gone, that the matter was entirely of a commercial or

business nature; there is no other motive? A. There is no other

motive that I can tiink of except a commercial or business motive.

Q. And could there be a business or commercial motive in the

operation ? A. Yes.

Q. There could be? A. Yes.
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Q. I thiiLk that is as far as I care to question the witness, Mr.
Chairman.

Is thene anything that you care to add to your statement ? A.
I thini: not.

Senator Thompson.— If the Committee desired, would you be

willing to come before us later ?

A. At your pleasure.

Mr. Moss.— That is as far, Mr. Chairman, as we are prepared
this afternoon to go into the subject of wire tapping.

Senator Thompson.— There will be an. 'executive session at

half-past four.

Mr. Moss.— Is Mr. Tench present?

A. Yes.

Q. Will you step forward, Mr. Tench? There is just a ques-

tion or two that I want to ask of you. "What was your percentage

bid on this third-tracking contract? A. Fifteen and one-half

per cent.

Q. Mt. Gillespie says as fifteen per cent and Snare & Trie-st

was shown as fifteen and three-quarters. Did you gentlemen

have any conversations before those bids were put in as to the

amount of percentage you would charge ? A. E"o, sir.

Q. You did converse together before your bids were put in, did

you not ? A. Oh, yes.

Q. What did you converse about ? A. We conversed about the

invitations to bid, the work to be done, the responsibility of the

work and such talk as contractors would naturally have as to the

magnitude of the job. I do not remember anything further than

our general talk of the work to be done.

Q. Had you been associated with any work with Mr. Gillespie

before that time ? A. Only in a small way in selling him material.

Q. How long had you been selling him material ? A. I could

not say. It was only in a small way.

Q. Several years ? A. It might have been. I do not remember

at all.

Q. Had you taken any contracts from him bj assignment before

that time? A. 'No.
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Q. Have you had any business relations with him since that

time ? A. We have had hids together ; v^e have done no v?ork.

Q. Have you made joint bids ? A. No.

Q. Have you taken any contracts by assignment or any con-

tract? A. No.

Q. Have you done any work upon any contract which the Gil-

lespies originally had ? A. Not that I remember.

Q. Can you explain how it was that you three persons, three

concerns, estimated s-o closely as fifteen, fifteen and a half, and

fifteen and three-quarters ? A. I can't say why at all. It just

happened so. There is nothing that would give us any reason

for it.

Senator Thompson.—Who of your firm wrote your bid?

A. We did it among us. I do not know whether I signed the

order or not.

Mr. Moss.— Did you know what 'the Gillespie bid was going

to be before it was made ? A. No, sir, I did not.

Q. You would have been willing to have taken that contract at

fifteen per .cent, would you not ? A. I could not answer that now.

If it had been offered to us at fifteen per cent we probably would

have taken it.

Q. Were you bidding in order to get it? A. Yes.

Q. Were you trying to bid lower than Gillespie ? A. We were

bidding to get the work.

Q. Lower th.an Gillespie ? A. Not necessarily.

Q. You knew he was going to bid ; were you trying to bid lower

than he ? A. Yes.

Q. Why did you not bid the lowest figure upon which you

could afford to take it ? A. I do not know that I can answer

that.

Senator Thompson.—The work that you did you did for a good

deal less ? A. Yes.

Q. You did the most difiicult part of the work in the whole

contract that you bid on ? A. I could not say that.

Q. You did the part that was in the most traffic? A. We did

it together with Gillespie.
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Q. What did Gillespie do? A. He provided all the work of

getting out the plan, organizing the material and arranging for

the coming through the shops and provided the pay-roll.

Senator Thompson.—What did that have to do with taking care

of traffic?

A. As I say, we were jointly together.

Senator Thompson.—^You yourself did the most dangerous part

of the work ?

A. They were responsible.

Q. How were they responsible? The fact that they ordered

the material did not have anything to do with taking care of the

traffic ; the fact that they dug foundations did not take care of the

traffic; what did they do that took care of the traffic? What did

Gillespie do about that ? What did he do ? A. He joined with us.

Q. Did he boss the work? A. No; our employees bossed the

work.

Senator Thompson.— I would like to know what Gillespie did

do about taking care of this situation.

A. They did the same as we did. They were jointly responsible

with them.

Q. What did the employees do ? A. He was the executive and

had the power to say what we were to do.

Q. What did they say about it ? A. I do not think he got out

on the structure and said you cau do this this way.

Q. Did any of his engineers do that? A. The engineers were

employed by ourselves and by the Gillespie Company ; those that

were not employed by the Interborough.

Senator Thompson.—The work was done under the supervision

of Mr. Pegram of the Interborough Company ?

A. He was not out giving instructions. Mr. Gardner was the

man that was on the work.

Q. Who was Mt. Gardner? A. He was the engineer on the

job.

Q. Employed by whom ? A. The Interborough.
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Q. Well, did your firm do about eighty per cent of the work?
A. Jointly with Gillespie.

Q. I know, but you did it? A. (Witness instructed not to

answer.)

Senator Thompson.— Just tell what you did ; what did you do ?

A. I can't answer that question.

Q. Can you send somebody here of your firm that can tell what

you people did? A. They can tell just the same as I can.

Q. Tell what you did and what you did not do with Gillespie.

A. According to our contract. I do not see how I can tell you

anything else.

Q. What did you do ? You can tell that. Anybody els© could

tell it. You could tell us when you were here before. A. If you

look up the record, you will see it is the same.

Senator Thompson.—Tell us just what you did.

A. Our foreman employed the men and the joint account took

care of the charges. I can't tell you that it was done under any-

thing but that it was done under our contract with Gillespie.

Senator Thompson.—We would like to know what your firm

did.

A. We laid out the plan of procedure for carrying on the work.

It was carried on, as I tell you.

Q. We want what you did. We know that Gillespie kept the

books and furnished the pay-rolls. We knowi all that. We know

that he paid for the supplies, for the materials. !Now, tell what

you did. A. We did the work together, is the only thing I can

say.

Q. ISTow, let us refer the witness back to his testimony, page

612 :
" Of the entire work, it was proposed that our company

would do approximately 75 per cent, that Snare & Triest would

do between 15 per cent and 20 per cent, that Gillespie would do

the balance, each company to furnish its own plants." IsTow, what

was the 75 per cent that you were to do ? A. After that we made

an agreement with Gillespae by which we joined our work with

his.
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Senator Thompson.—Tiiat was not the agreement at all.

A. I tave not got the agreement here, but that is what it was.

Senator Thompson.—Well, that is not so.

A. The plant was to he charged to the joint account, Gillespie

and ourselves.

Senator Thompson.—^Why do you sit her© and continuously say,

" Together with Gillespie " ? You did not talk that way when
you were here before. Did somebody ask you to keep saying that

when you came on the stand 'before ?

A. I am telling you just what I told you before. That ansiwer

was with regard to the original contract by which we were to

undertake to do certain iportions of the work, before we made a

contract to do our work with Gillespie, joining together.

Q. ISTow, you say that you did some work together; what was

the work you say you did together ? A. The erection of the steel,,

south of One Hundred and Forty-seventh street, on Second and

Third avenues, and the erection of the steel on Ninth avenue with

the exception of four stations, together with the foundation work

on those sections.

Q. What part of the steel did Gillespie put up ? A. Well, our

men put up the steel, the men that we employed, under our fore-

man.

Senator Thompson.—Then, Gillespie did not do any of it, did

he?

A. He was just as responsible for the hiring of those men as

we were.

Senator Thompson.—What did Gillespie do about putting up

the steel ?

A. The men put it up. He did not put it up.

Senator Thompson.—'You employed the men to put it up and

it was your men that did it ?

A. ISTo; they were employed by the joint account.

Q. Who hired them ? A. The superintendent and the foremen

on the different sections.
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Q. Who hired the superintendent and foremen ? A. The super-

intendent was one of them— was a man that worked for us.

Q. Did you hire him ? A. 'Gillespie and ourselves submitted

him to Mr. Gardner.

Q. How did you do it ajad when did you do it ? A. Before we

started the work.

Q. Was he working for you then ? A. One of them was and

one was not.

Q. Who hired the other man ? A. We did not hire them. Of

course, we only realized that we ourselves were employees and did

as the railroad employees told us to do.

Q. You made an agreement with Mr. Gillespie which let him

in on the profits, did you not? A. Yes.

Q. What proportion of the profits on that steel work were his ?

A. The original contract was let at fifteen per cent.

Q. He kept five per cent for general supervision? A. Yes.

And he got half of the balance.

Q. And you were called in as men expert in steel work, were

you not ? A. Yes.

Q. That was the reason that you were wanted, was it not ? A.

That is what Mr. Shonts said.

Q. You were called in because of facilities that you were sup-

posed to have in steel construction, experience and knowledge ?

A. I suppose so ; I don't know. Mr. Shonts said that

Q. Who would know better than be? A. Well, we had done

lots of work for him before.

Q. Mr. Gillespie was not looked upon as a man ex>perienced in

steel construction, was he ? A. I could not answer that. I don't

know what other people thought of him.

Q. How did you think of him on steel construction? A. I

knew he had done a large amount of contract work; I did not

know anything about the steel work.

Q. Did he not devote himself especially to foundation work ?

A. I don't know.

Q. Did not you put your steel work on foundations ? A. Yes.

Q. Did not he do the foundation work ? A. He did it jointly

with us.
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Q. Did you do it too ? A. The joint account did the founda-

tion work.

Q. The account did not do it ; whose men did it ? A. We were
all employees of the Interhorough.

Q. Out of whose plant ? A. Out of the joint account plant.

Q. Where was this joint account plant? A. Spread all over

the job.

Q. Did you not have a headquarters ? A. Yes.

Q. You have had headquarters for years, have you not? A.

Yes.

Q. Did you not use your headquarters ? A. Not in connection

with that work.

Q. Did you not take men from your own plant? A. ISTo.

Q. Did you have a plant before you did this work ? A. Yes, a

small plant.

Q. Did any of the men that you used in this work come out of

that plant ? A. No, not at all.

Q. Had you employed them before ? A. Lots of them.

Q. Did they come out of your organization ? A. Some of them,

many of them.

Q. Most of them ? A. Well, we hired them as we needed them.

Q. Did not the most important men come of your organization ?

A. One superintendent came out of our organization; the other

one did not.

Q. You employed him; you found, him? A. Yes; he had

worked for us years before.

Q. Exactly, a man suited to your ways. Did any of the men
working on the steel job come out of Gillespie's organization ?

A. Not any of the men working on the structure itself that I

recollect.

Q. Did you go on the structure itself while you were at work ?

A. Frequently.

Q. What did you do ? A. Just looked on.

Q. Did you give any directions? A. No.

Q. Who did give directions ? A. Oiir superintendent.

Q. The superintendent that had been with you before ? A. Yes,

subject to the instructions given him by the engineers of the Inter-

borough, generally speaking, sometimes by the Public Service.

A 39



:218 Investigation of Public Service Commissions

Q. Did any of the foundation men come out of your organiza-

tion ? A. I could not say offkand.

Q. Do you remember any that did ? A. ISTo, I don't remember
any.

Q. Did you have anything to do with the vsrork that Snare &
Triest did ? A. No.

Q. Was there absolutely no connection between your work and

their work? A. Yes.

Q. That is, you did not come in contact with them at any

point ? A. Further than at the giving of the job when the policy

of ordering the steel was being considered, that was the only thing

in which we came together.

Q. Did you get any of the profits of the foundation work ? A.

Yes.

Q. What proportion of these profits did you get ? A. One-half

of ten per cent.

Q. Do you remember the cost of the foundation work ? A. No.

Q. Was it about $l,0W,0O0i? A. It was about $1,000,000.

Q. The contract limits it to about that figure ? A. There was

not any limit in the contract as to the cost of the foundation work

that I recollect. I am very positive that there was none.

Q. I want to read in the evidence at this point from the con-

tract which is dated February ,13, 1914, between the Inter-

borough and Terry & Tench, Snare & Triest and G-illespie. " The

actual and necessary costs shall include, (a) The sums actually

and necessarily paid by the contractors for all labor and materials

entering into the construction herein provided for. (b) The sums

actually and necessarily p'aid by the contractors for superintend-

ents, rents of field oifices', lights, engineering and legal expenses,

(c) The sums actually and necessarily paid by the contractors for

such insurance or indemnity as the company may prescribe or as

the contractors may otherwise deem proper, but not including any

premium on the bond given as security. No contractor's percent-

age shall be allowed for such sums, (d) Expenditures necessarily

incurred for discharging, arising from negligence or otherwise, by

the company, the contractors or whomsoever done, or at the option

of the company the contracts will be turned over to the law depart-

ment of the company for adjustment. No contractor's percentage
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shall be allowed on expenditures in payments for injuries to per-

sons or property." jSTow, I spoke of the foundation work being

limited to $1,000,000. I find it in the memorandum of agree-

ment dated the 13tb of February, 1914, between the Terry &
Tench Company of the first part and the T. A. Gillespie Company
of the second part.

Whereas, a contract has been entered into this day between the

Terry & Tench Company, Snare & Triest, and the T. A. Gillespie

Company for the Interborough Rapid Transit Company, now
therefore, it is agreed that outside of the portion of the work done

by the Snare & Triest Company, the T. A. Gillespie Company will

do the foundation work amounting to, but not exceeding,

$1,000,000, and all the balance of the work to be done jointly

by either, and one-third to the T. A. Gillespie Company.

The Terry & Tench Conupany are to furnish the working

capital for the same, and all of this work to be done on the basis

of cost plus ten per cent and in accordance with the joint contract

made by the Terry & Tench Company, etc.

That was modified by an agreement dated the 25th day of

February as follows:

It recites the first contract with the company and goes on:

Xow, therefore, for the purpose of a determination as to the di-

vision of the profits on the above work, it is hereby mutually

agreed that the Gillespie Company is to receive forty-three per

cent, and if the elevated work which is to be done by the Terry

& Tench "Company, Inc., each one supplying the plant for his

own work, the Gillespie Company to supply the necessary

finances.

The above percentage is to be applied on the ten per cent of

the cost, plus ten per cent referred to in the joint contract be-

tween the companies and the Interborough Rapid Transit Com-

pany, dated February 13, 191'5.

Q. You have attended to the reading of these agreements, have

you not? A. Yes.

Q. These agreements are agreements which arranged for the

division of the work and distribution of the profits, are they not ?

A. Yes.
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Q. Was the foundation work limited to $1,0'00',000? A. No.

Q. Was it not tlie by-agreement wMch I read to you? A. No.

Q. The Gillespie Company will do the work amounting to,

but not exceeding, $l,O00,00'0 ? Between yourselves was there a

limit of $l,00'0,OiOO? A. Yes.

Q. Now, under this modified agreement dated February 20,

it is mutually agreed that the profits on the foundation work

which is to be done by the Gillespie Company, etc., be divided

in a certain way, with the Gillespie Company to do the founda-

tion work ? A. Yes.

Q. You said a few minutes ago that you and they were to do

the work. There was never any money paid on that contract.

It recites as a fact there that the foundation work was to be done

by the Gillespie Company ? A. Yes.

Q. It was done by the Gillespie Company? A. It was done

by the joint account.

Q. It was done by the Gillespie Company, was it not ? You
are not going back on your own recital, are you ? A. Not at all.

Q. Was not the foundation work done by the Gillespie Com-

pany ?

Senator Thompson.— You have gone far enough with that.

Now, tell us the facts.

A. The actual work was done by the employees of the two

companies.

Senator Thompson.— It was not either, that is entirely con-

trary to your testimony when you were on the stand before.

Q. Did you personally do any foundation work? A. No.

Q. Did your own superintendent do any foundation work ? A.

I think they did some together with the superintendent that Mr.

Gillespie had.

Q. What did he do? A. Some of the work which the steel

work was dependent upon, necessary to hurry it along.

Q. What was the name of that superintendent ? A. His name

was Coppage.

Q. It was only to go down there and look and give his consent

and approval ? A. Yes.
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Q. They worked together on the work? A. Yes.

Q. You did not look upon yourself as a foundation man ? A.

Why not? We did lots of foundation work.

Q. But your specialty was steel work. A. Yes.

Q. Was the object of this arrangement to assemble several

experts in this line ? A. Yes.

Q. Were you looked upon as a specialist in steel work ? A.

Yes.

Q. And the contract having gone to Gillespie, the object as

you understood it of Mr. Shontsi was to have his ability supple-

mented by men who were specialists in steel ? A. The contract

went to the three contractors jointly and did not go to

Q. He had the least bid, did he not ? A. Yes.

Q. And he was requested to enter into an agreement? A.

That is what Mr. Shonts said.

Q. Being the successful bidder he was requested to enter into

a contract with other bidders so that your ability might be brought

in ? A. I knew it when Mr. Shonts said it.

Q. They did not look upon Mr. Gillespie as experienced

enough to handle the steel work ? A. I could not tell why.

Q. You were perfectly willing to do it for fifteen per cent?

A. Yes.

Q. You took the responsibility for the steel work, did you not ?

A. Yes.

Q. You say you and Gillespie together did all this work and

you were willing to do all that together at fifteen per cent if you

had to. I would like to know why you did not bid fifteen per

cent in the beginning. A. Our contract is fifteen per cent.

Senator Thompson.— And all you had anything to do with

was the ten per cent, was it not?

A. Our contract jointly was for fifteen per cent.

Q. This agreement of the 20'th of February recites that the

elevated work is to be done by the Terry & Tench Company, each

one supplying the plant for his own work. Was that done ? A.

'No, it was not, there was another contract after that by which

the plant was supplied by the two companies together.
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Q. We will take an agreement dated the 17th of June.

I don't find the one you referred to, but we will take this one

:

Whereas, the parties are negotiating for a contract with the

Interborough Rapid Transit Company or the Manhattan and

being a contract other than the contract of February 14, and

whereas it is proposed that the contract may be made in the name
of one of the parties herewith, now, therefore, the parties in

consideration agree:

(1) The party of the second part agrees to relieve the party

of the first part from any responsibility in connection with any

bond to be furnished in securing said contract, and it goes on

with reference,— but I won't read this further. Observe that

it recognizes this agreement that I have been talking to you

about.

A. I have not seen that contract for some time. Will you let

Mn look at it?

(Mr. Moss hands Mr. Tench the contract).

Q. Other than you have already testified, you cannot explain

how it happened that you gentlemen came to make those frac-

tional bids so close to each other and that you happened so soon

to go in together upon the lowest bid in the name of Gillespie.

The lowest bid was in the name of Gillespie, was it not? A. I

understood so.

Q. Can you explain any more than you have how it hap-

pened that you made these closely approximating bids and so

closely -thereafter took up Mr. Gillespie's bid and all went in on

it, dividing it between you? A. IsTot any further than Mr.

Shouts told Mr. Gillespie that he wanted Snare & Triest to get

it together.

Q. Did you understand that the contract would have to include

Mr. Gillespie? A. No, I did not. Mr. Shouts told us when we

delivered our bid that he was very much in favor of our having

the work. There was no reference whatever to Mr. Gillespie.

Q. At the time you deposited the bid, Mr. Shouts told you he

was very much in favor of your securing the job? A. Yes.
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Senator Thompson.—Why ?

A. He said on the stand, as I remember it.

Q. What did he tell you ? A. Nothing further tlian that.

Q. Did he tell you why ? A. No.

Q. AVihy did you think he wanted it? A. Because we had given

him satisfaetio'n in other contracts.

Q. What kind ? A. Building elevated railroads and changing

one in particular which was considered a very difficult piece of

work.

Q. Your iirm has done that? A. Yes.

Q. Did not you have Mt. Gillespie around to help you and tell

you how to do it ? A. No.

Q. You did not have Grillespie in tliat other work ? A. No.

Q. How in the world did you ever get along Avith it ? A. We
did it satisfactorily.

Q. Do you think that is the reason Shonts wanted you again ?

A. Because we had done work that was satiscfaotoTy to him.

Q. But you got along that time witho'ut being connected with

Gillespie at all ? A. That was a small piece.

Q. If you had taken the contract you would have fully filled it,

would you not ? A. I could not tell you that.

Q. You expected to take the whole thing, did you not ? A. Yes.

Q. And you expected to employ men to do all the things you

needed to have done for you ? A. Yes.

Q. And if you had taken the contract, why you would have had

the five per cemt for general supervision 8.nd not Gillespie ? A.

That is a very difficult thing to answer. W-e would probably have

done as a good many contractors do where there is so much money

required. It would have required a bank to finance it.

Q. Could you not have gone to a bank and gotten the money

you needed ? A. No.

Q. What do you think was Mr. Gillespie's special ability in

financing ? A. He was supposed to be a very wealthy man.

Q. Was that what Mr. Shonts looked at ? A. I could not say.

Q. Did you know whether or not Mr. Gillespie was particularly

concerned with financial interests? A. No.

Q. Did you know of Mr. Gillespie's' relations with Mr. David-

son ? A. No.
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Q. Did you talk with Mr. Gillespie about how this contract

would be financed ? A. Yes.

Q. What did he say to you ? A, That he would finance it.

Q. Were you satisfied that he oould do it ? A. Yes.

Q. Could not you have gotten tihe siame help? A. I could not

say.

Q. You oould have tried, could you not? A. Yes.

Q. You expected to do it when you bid ? A. We felt reasonably

certain that we oould carry it through.

Q. When you lacoepted this relation with Mr. Gillespie, did

you know he was a director in the Equitable ? A. I did not.

Q. Did you know he was a director in the Liberty Bank ? A. I

knew that six months afterwards.

Q. Did you know that he had interests in the Guarantee Trust

Company ? A. I did not.

Q. Did you know he was interested in the Gun Hill Realty

Company ? A. I did not.

Q. You did not then look very deeply into his financial ability,

did you? A. I did not feel that it was necessary further than

what I knew of him.

Q. Did you have a suggestion from Mr. Shouts or anybody

else that it would be a good thing to have him associated with

you ? A. ISTo.

Senator Thompson.—What did you know of him ?

A. I kneiw of the difficult work he Ihad carried through where

we had sold his material.

Q. What work was that ? A. One of the large contracts on the

Park Canal and on the Catskill Water Supply, where he had done

contracts running several millions of dollars.

Q. Is that all you knew about him ? A. No, I knew of his being

associated in large pipe contracts on Long Island and New Jersey,

and in a general way I knew about him' further than that.

Q. What else ? A. I can't tell you .anything else.

Q. That is all that you relied on when you went in with him ?

A. As far as I remember.

Q. You yourself handled the contract for the Grand Central

De]iot, did you not? A. Yes.
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Q. How mu'cli did that involve? A. I suppose we did a couple
of million dollars worth of work there.

Q. Did you understand that Mr. Shonts Wianted you to be asso-

ciated with Mr. Gillespie? A. No.

Q. Did the proposition oome entirely from Mr. Gillespie ? A.

Yes.

Q. Did he come to you and ask you to go in ? A. He came to

us after the bids went in.

Q. Did he tell you that Shonts wanted it? A. ISTo, we might

have driven a strong bargain with him possibly if he had. We
were relieved entirely of all financial obligations when Mr. Gil-

lespie made the proposition for us to go in together.

Q. Did you not look upon this as a case where the only way

you could get into this thing was in connection with Gillespie?

A. I imagine I may have thought so at that time 'because he was

the low bidder, as we were advised.

Q. Is that the only reason ? A. I had no cause for thinking

anything else.

Q. Didn't you make your bid a half per cent higher than Gil-

lespie's in order to he counted in, but not so close as' to count him

out ? A. No, I have Sitated that I did not before.

Q. I have here a memorandum agreement dated Ae 13th of

February, between you and the Snare & Triest Company and Mr.

Gillespie, which recites the contract, and you desire to determine

your several duties, responsibilities and interests and to arrange for

a comprehensive and uniform plan to carry out the work, and it

agrees, first, that the Gillespie Company is constituted the general

administrator of the entire work, with authority to represent all of

the parties hereto with the Interborough Rapid Transit Company
in everything relating to said contract, to procure the necessary

insurance, permits, licenses, to present estimates from time to

time, to receive all sums which all or any of the said contracts

may be entitled to receive under said contracts and generally to

manage and administer the entire contract and the work to be done

thereunder. And it was for that that the Gillespie Company was

to receive one-third of the percentage of fifteen per cent. Does

not that represent all that Mr. Gillespie or the Gillespie concern

Avas to do ? A. Yes. They had complete control of the work by

that.
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Q. There is nothing more giving them control of the work than

this paper that I have read ? A. Excepting in the original contract

that provides for it. I mean in the on© for the 13th.

Q. Yes, but this contract dated the 2i0th is the one which re-

lates to the 'Gillespie as doing the foundation work and yourselves

as doing the steel work ? A. Yes, but it was altogether subject

to the control of the Gillespie Company.

Q. The control which I have read to you now out of this agree-

ment of the ISth ? A. There is another contract that you have not

got there.

Q. That was the way it divided up, you looking out for the

elevated work and Gillespie for the foundation work ? A. Yes.

Q'. Mr. Sinclair, I want to ask a question of you. Mr. Sinclair

testified yesterday that he had made an examination of the books

of the T. A. Gillespie Company and he hands me the reports which

he drew for us. The statements which you call to my attention on

page 5 represents your examination of the books, do they, so far

as these statements go ? A. Principally prepared from their own

auditors' reports.

Q. The cost of the contract of December 31, 1915, in Exhibit B
is shown the cost of the various sections, and the amounts of the

various expense accounts that were charged to construction. These

figures were taken from the auditor's general statement of expendi-

tures as of December 3, 1915, and the total cost of over

$8,639,000' is in agreement with the amount shown in the bal-

ance sheet. This includes miscellaneous construction expense,

includes portable steel buildings for materials, blacksmith shops,

etc. It includes office equipment, that including desks, chairs,

tables, typewriters, adding machines, filing cabinets, etc. It in-

cludes legal expenses, legal expenses comprising sundry payments

to Griggs, Baldwin & Baldwin, amounting to $16,060. It in-

cludes an automobile account. This account includes in addition

to expenses the cost of a seven-passenger Chalmers touring car.

And by reference to Exhibit B, out of this total at Deoem'ber 31,

1915, $8,323,0'00', plus, it is divided into labor of $3;699,0O0,

plus, engineering and superintiendents, $141,920, plus, into sup-

plies of $1,659,00.0, plus, into steel of $2,813,000, plus, and into

other expenses of $325,503, plus. These other expenses include
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engineering and superintendents, $13,000, plus. General office

expense, salaries, $73,000, plus, and supplies, $16,000, plus,

engineering superintendents salaries, $8,000, plus, stationery and
printing, $11,000, plus, office equipment, $6,000, plus, legal ex-

penses, $16,0150, and automobile expense, $4,100.65.

Me. Thomas A. Gillespie is sworn

:

Q. Mr. Gillespie, were you able to get for me the figures for

paragraph 6 and that I requested? A. It would just take ten

men for six months. Your auditors have been there and they

have seen it and you might just ask the witness that left the stand.

There are some fourteen thousand vouchers.

Q. What about the other one ? A. I can give you that. You
asked about that International Bank, well, there is an item, I

will show you the check book if you want it.

Q. This covers the $129,000 item out of the Liberty Bank?
A. Yes.

Q. In explanation of this paper which the witness just hands

me, his testimony yesterday showed that of the money paid by

the Interborough Company upon this contract, $129,329.83 was

deposited on May 19, 1915, in the witness' account in the Liberty

National Bank. The witness hands me a paper showing the

disbursements from that deposit, but the disbursements which

you hand me figure up $133,000. A. I will tell you there were

deposits made the next day.

Q. So that it became mixed up ? A. It became mixed up, I

can show you the check book. Commencing after that date, Mr.

Moss, as near as we can figure it, that is what it is.

Q. The checks which you handed me a memorandum of,

$133,000, are checks following the deposit of $129,000 which

you say used it over and overlapped. A. Yes.

Q. You treated this $129,000 then as your own money? A.

Certainly.

Q. This was a portion of your profits ? A. Yes.

Q. Or of the profits of your concern ? A. Yes.

Q. And after this it would appear that you forwarded to the

Pittsburg office on May 25 $25,000. A. Yes.
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Q. That is right, is it? A. Yes, that is in the statement that

I gave the Chairman last night.

Q. Well then, $2,5,000 of the $129,000 that you deposited in

the Liberty Bank went straight over to the Pittsburg account and
was transmitted to Pittsburg? A. Yes.

Q. And the balance of that $129,000 you used as your own
personal profit in disposing of matters of your own, individually ?

A. Yes.

Q. The T. A. Gillespie Company account? A. Yes.

Q. I meant that he treated the profits as coming to his concern.

That is right, is it not ? A. Yes.

Q. What is the meaning of this item, T. A. C. ? A. That is

personal.

Q. Now, I asked you about the other moneys which you de-

posited I think in the Guarantee account. The moneys which

I am now asking the witness about are the profits of the T. A.

Gillespie Company, retained out of the third contract and I

have asked the witness to show us how he disbursed those re-

tained profits. A. I did not understand that, I thought it was to

show the disbursements in the Guarantee Trust Company.

Q. But your profits went into that account, did they not ? A.

Oh, yes, all checks from the Interborough went into that.

Q. And I want you to show by your checks' what you did with

the profits that you retained for your concern out of the moneys

which you deposited with the Guarantee Trust Company. A.

Perhaps I did not understand the question.

Q. Now, I suppose some of those checks were drawn directly

to your firm, the T. A. Gillespie Company, were they ? A. They

were all drawn to the T. A. Gillespie Company.

Q. How did you get your personal profit out of that special

account? A. I suppose when there was some profit there, we
took it out.

Q. Now, in what form ? A. I did not understand your letter

to mean that and I don't know.

Q. I will try to find it for you. This is the history of the

entire transaction in the Guarantee Trust Company. A. Of

course, if it is necessary to go through the entire transaction,

that will necessarily take some time.
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Q. But you have not gone through it in this way. I don't
care at this time to overhaul this whole special account, all I am
interested in is the eight hundred odd thousand dollars of proiit
that the G-illespie concern had in this business and I want to
see how that eight hundred thousand dollars was gotten out of
the special accoun-t. He has already shown us $129,000, which
went through the Liberty Bank, but I want to get segregated
from that big account the profits and see how it went through
his hands and where he sent it. Whatever it was, it seems to

me a very simple proposition. Mr. Gillespie's firm handles the
funds, they received the checks from the Interborough Company
and disbursed all those checks. Necessarily they contained the
profits of Snare & Triest, Terry & Tench and the T. A. Gillespie

Company and in order to get your profits out of that special

account, the checks for your profit must have been drawn on your
account and deposited somewhere. A. I am perfectly willing

that they should be gone through.

Q. Has that account been closed out ? A. No, it has not.

Q. Are your profits represented in the balance of that account ?

A. Yes.

Q. What is the balance of that account? A. $300,000 to

$400,000-. The final balance has not yet been paid to us.

Senator Thompson.— How much is back from the payments ?

A. When it is due there will be about $300,000 to $400,000.

Senator Thompson.— That statement then that you made
yesterday?

A. It was based on the thing being closed up.

Senator Thompson.— The statement of $10,300,000 is a state-

ment not of the exact condition now, but as it will be when you

get the payments settled with Terry & Tench and Snare & Triest

and the Interborough Railroad Company.

Q. Has the entire profit of Snare & Triest been paid to them ?

A. ISTo, sir.

Q. How much is lacking? A. Well, I could not tell you off-

hand, perhaps $50,000 or $60,000.
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Q. How about Terry & Tench? A. I should say $50,000 to

$75,000.

Q. How much is held back ? A. About $300,000 or more.

Q. And how much is in the bank? A. I don't know that

tc-day.

Q. Can you state approximately what bank balance you have ?

A. 'No.

Senator Thompson.— Could you make a statement of that

account just as you did of the Liberty account?

A. There are 14,000 vouchers.

Senator Thompson. ^— These two books then are checks on the

Guarantee Trust ?

A. Yes.

Senator Thompson.— These books are not mixed with this

Liberty account?

A. No.

Q. Does that bank show the balance ? A. Yes.

Mr. Cravath.— But Mr. Perley Morse and his men went

through all the other bank accounts and all the vouchers.

Senator Thompson.— Of course, they have been over that, but

that is a phase of the inquiry that is a little thing by itself. I

am trying to handle the subject of the profits and it seems to me
that if we could get a statement now of the balance that is in

that account, it would help very much.

Mr. Morse.— You can get statement after statement and there

is not a dollar that has been improperly used. Not a dollar

directly or indirectly to anybody but belongs to ourselves in this

book or in any other book in connection with this third-tracking.

Q. Is there someone in your organization that can tell us the

balance that is now in that special account? A. Oh, yes. I

told you where I have spent $129,000 of it.

Q. You said you had not sent any of it to Pittsburg. A. I

said nothing sent to Pittsburg and nothing sent back that had

any connection at all with this business.
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Q. There is $25,0'00 of your money sent to Pittsburg on that

one paper. A. That is right.

Q. You have sent other money to Pittsburg, of course ? A.

Yes.

Q. And the moneys that you sent to Pittsburg were sent

partly because you had money out of this railroad account, is

that not so ? A. It was put in the fund and sent in a general

way when they needed money.

Q. Your profits from this Tnterborough contract were mixed

with your general funds, were they not? A. Yes, that is right.

Q. And when you sent money to Pittsburg, it was the mixed

money you sent, was it not? A. Yes, in the regular way.

Q. Except that this $25,000 came directly out of the Liberty

Bank deposit.

Senator Thompson.— "We have to have an executive session

this afternoon and we will have to do it right now, T guess.

Meeting adjourned at 4.40.

Adjourned to May 18.

ACKNO-LEDCllDCT 14 192^







CORNELL UNIVERSITY LIBRARY

3 1924 054 047 091






